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1. A 
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O. S. . . 


Appeal Cases, I^iw Reports, from 1801—' 

All Encland Reports, from 1036 — 

Allahabad Law Journal, from 1664 — 

Allahabad Weekly Notes, 1881-1008. 
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CaloulUi R eekiy Notes, from 1896 — 
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Carrington and Marshnian, 1840-1812, >'• F- 
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INDIAN PENAL CODE 

( ACT XLV OF 1860 ). 


[ Received the assent of the Governor-General 
on October 6, 186^. 1 


CHAPTER I. 


iKTROOrCTION. 


IViiEBEAs it is expedient to provide a {jeueral Penal Code for British 
Pnunbte. India; it is enacted as follows : — 


Title ftnd extent 
of operation of the 
Code. 


1. lliis Act shall be called the Indian Penal Code, 
and shall take effect throughoilt Bri^sh India. 


COMMENT. — ^Thc In<iiaii Penal Code was diafted by the first Indian Law Omn- 
luisskm of which Mr. (afterwards Lord) Macaulay was the President, and was sub- 
mitted to the Governor-General of India in founeil in 1837; but it was not until 
1860 that it took its place on the Indian Statute Book. 


Before 1800, tlic Knglish eriiniiial law . as modified by several Acts,’ was adminiS' 
tcred in the Presideney-towns of Boinbriy, Calcutta and Madras. But in the 
mofussil, the Courts were principally guided by the Muhomer^ criminal law, 
the glaring defect . of whicli were jiartly removed by Regulations orthe local Govern- 
ments. In 1827, the judicial system of Boiubay was tliorouglUy resised and firom 
tliat time the law which the criminal Courts administered was set fortli in a Regula- 
tion* defining offenees and specifying punishments. But in the Bengal and Madias 
Presidencies the Mahomedan criminal law was in force till the Indian Penal Code 
came into operation. 

Offences committed prior to operation of Code. — Such offetsota ore stin 
punishable under the old Acft and Hcgulations.* 

Extension. — The Code has been extended to several places by special leghdation. 


• 9 Geo. IV, c. 74; Acts VII and * XIV of 1827. 

XIX of 1887; Act XXXI of 1888; * MtUua, (1878) 1 AIL liW, contm» 

Acts XXII and XXXI of 1889; Acts Diljour Mister, (1877) 2 Cal. tM, jfdk 
VU end X of 1844i.Act XVI of 1882. 

I.P.C.— 1 
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Every person^ shall be liable to punishment under this Code tuld • 
not otherwise for every acf or omission contrary to 
the provisions thereof, of which he sftali be guilty 
within British India*. 


2 . 


Fuidihnicnt of offen- 
oes committed within 
Britiib India- 


COMMENT. — This section deals with the intra-territorial operation of the Code. 
It makes t^c Code universal in its application to every person in any part of British 
India for every net or omission contrary to the provisions of the Code. It pre- 
scribes no Axed time within wliioh prosecution should be launched, as it follows 
the maxim nullum tempus occurrit regi. 

1. ‘Eyery person.’ — Every person is made liable to punishment, without dis- 
tinction of nation, rank, caste or creed, ])Tovidcd the offence with which he is charged 
has been committed in some part of British India. A foreigner wiio enters the 
British territories and thus afeepts the protection of British laws virtuaUy gives 
an assurance of his fidelity .and obedience to them and submits himself to their 
operation. It is no defence on behalf of a foieigner that he did not know he was 
doinf wrong, the act not being an offence in his own country. Tliough this is 
no defence, yet it is a inatlcr to be considered ih mitigation of punishment.* A 
person was indicted for an unnatural offence committed on board of an East India 
ship, lying in St. Katherine’s Dock. It was argued that he was a native of Baghdad 
where his act would not have amounted to an offence, but it was held that that was 
*" not a legal defence.* 

There are, however, certain high ofiiwrs of the Crown who arc not amenable to 
the provisions of the tjode in view of statutoiy exemption.^ created in their favour. 
The Cootts in British India arc prohibited from issuing a prw-ess against the 
Gowrnor-dcneral, the Governor of a Province, or the Secretary of State.’ 
Similar immunity extends to tlie Cbief Justices and Judges of the Indian High 
Courts.* Offences Coniinitted by them shall be enquired of, heard, tried and 
determined, in' the Court of King’s Bench in London.’ The trial of such offences 
is regulated by a special procedure.* 

There is no exception in favour of anyone in the Penal Code, but the following 
persons are always cxeiiijilcd from the jurisdiction of criminal Courts of every 
country : — 

1. Sovereign . — The Sovereign can do no arong, and is, tliereforc, not liable 
to punishment. Blacks tone’ says : "No suit or action can be brought against the 
king, even in civil matters, because no court can have jurisdiction over him. For 
all jurisdiction implies superiority of power ; authority to try would be vain and 
idle, without an authority to redress; and the sentence of n Court would he con- 
temptible, unless that Court iiad poscer to eonunund the execution of it: but who, 
abaW command the krag? Ucncc it te likewise, tiuit.by law the person 
of the king is sacred, even though the measnteH |i\itsued\nh\src\gn\>(i couvpVrtsXv 
tyrannieal and arbitrary; for no jurisdiction ujiun earth has power to try him in 
a criminal way; much less to condemn him to punishment. If any fordgn juria- 


* Exop, (1830) 7 C. * P. 4.>0; Ji- 
tendranath Ghoxh v. The Chief Secre- 
tary to the (lovcmmenl of Bengal, (103*2) 
GO Cal. 301. 

* Exop, sup. 

* Government of India Act, lOSS, 
25 & 26 Geo. V, c. 42, s. 306. 


« 13 Geo. Ill, e. 08, ss. 17, 39. 

». llWai. IV, e. 12,s. ISilOGeo.in, 

c. 63, s. 89; ’21 Geo. HI. e. 70, ss. 4, 5. 

* ‘24 Geo. Ill, c. 25, ss. 043-8 and 
20 Geo. IH, c. 67, ss. 1-28. 

' Vol. I, (1820), p. 242. 
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didtoi had this power, CM was formerly claimed by the Pope, the independence at the 
kingdom would be no more: and, if such a power were vested in any dfmtestic tri- 
bunal, there would soon be an end of the constitution, by destroying the fine agency 
of one of the constituent parts of the sovereign legislative power." 

2. Foreign Saoereigna . — ^The world being composed of distinct sovereigntias, 
possessing equal rights and equal independence whose mutual benefit is promoted 
by intercourse with each other, and by an interchange of those good nffices which 
humanity dictates and its wants require, all sovereigns liave consented to a relaxa- 
tion in practice, in cases under certain peculiar circumstances, of that absolute 
and complete jurisdiction within their respective territories which fovereignty 
confers... One sovereign being in no respect amenable to another and being bound 
by obligations of the liighest character not to degrade %he dignity of histiation, by 
placing himself or its sovereign rights within tlie jurisdiction of another, cad be 
supposed to enter a foreign territory only under an express licence, or in the con- 
iidenre that the iirununities belonging to his independent sovereign statirm, though 
not expressly stipulated, are reserved by implication, and will be extended to fajm.^ 
The real principle on which the exemption of every sovereign from the jwisiBc- 
tion of every Court has been deduced is that the exercise of such jurisdiction would 
l>r incompatible with his regal dignity — ^that is to say, with his absolute independence 
of every superior authority.' 

a. Ambassadors . — Tlie iiiuiiunity of sn ambassador from the jurisdiction of 
the courts of the Country to which he is accredited is based upon his being the ' 
representative of the independent Sovereign or State which sends him, and which 
sends him itpon the faith of tiis being admitted to be clqfhed with the same in- 
dependence of and buiieriority to all adverse jurisdiction as the sovereign autho- 
rity whom he represents wpuld be.' He docs not owe even a temporary aUegiance 
to the Sovereign to whom he is accredited, gnd he lias at least as great privScfes 
from suits as the Sovereign whom he represents. is not supposed even to live 
within the territory of the Sovereign to whom he is accredited, and, if be has done 
nothing to forfeit or to waive his privilege, he is for oil juridical purposes supposed 
still to be in his own country.' If he grossly offends, or makes an ill use of his 
eliaracter, he may he sent home and accused before his master, who is bound either 
to do justice upon Jiira, or avow himself the accomplice of liis crimes. But there 
is a great dispute among the writers on the laws of nations, whether this exemp- 
tion of ambassadors extends to all crimes, us well natural os positive; or whether 
it only extends to such as are maid prohibita, as coining, and not^o those tluit are 
mala in se, as murder.* A direct attempt against the life of tlie*&overeign, ambas- 
sador, or one of his suite, would directly be punishable by the State.* ' 

4. Alien' enemies . — .In respect of acts of war alien enemies cannot be tried by 
crimittal Courts. "Aliens, 4 rbo in a hostile niaiiuer inv7ide the kingdom, whether 
WwvT kVag wete at vtax ox peace ooxs, wYieVhox come thenmfStvea 
or in company with 'EngVish tiaitois, cannot he punished as traitors, hut shall he 
dealt with by martial law."' If an alien enemy commits a crime unconnected 
with war, e.g., theft, he woulfl be triable by ordinary criminal Courts. 

' Per Marshall, C. J., in Schooner * Per Lord CampheU, C. J., in 
Exchange v. M'Faddon, (1812) 7 Crunch blagdalena Steam Navigation Campons 
110, 180, 1»7. V. Aforfin, (1859) 2 K. & £. 04, 111. 

* Per Brett, L. J., in The Parltment * Blackstone, Voi. 1, (1829), p. 958. 

Beige, (1880) 8 P. D. 197, 207. • 2 Hale P. C., pp. 90-09. 

* Ibid. • I Hawk. P. C., c. 2, s. 6. 
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S. Foreign army . — ^When annies of o&e State are bjr conaeiit tm Uie eoS tf a 
foreign State they are exempted from the jurisdiction of the State on whose aeil 
they are. ' 


0. fTor ships. — Men-of-wai of a State in foreign waters ate exeiiq>t from th6 
jifl'isdiction of the State within whose territorial jurisdiction they are. The do- 
mestic Courts, in accordance with principles of international law, wUl accord to 
the ship ai^ its crew and its contents certain immunities. The immunities can, 
in any case, be waived by tlie nation to which the public ship belongs.^ 


2, 'Within British India. ’ — If the offence is committed outside British India 
it is not punishable under the Penal Code, unless it has been made so by means of 
special prtpdsions such as ss,3, 4, 108A, etc., of the Code. A subject of an Indian 
Sta^, who is guilty of retaining stolen property within that State, is not liable to be 
. pqnhdied under the Penal Code.* 

Tarritorial jurisdiction. — ^The general territorial jurisdiction of u State extends 
into the sea as far as a cannon-shot will reach, which is usually calculated to be 
a marjge league, or three miles. The territories, strictly speaking, of a State include, 
therefore, not only the compass of land, in the ordinary acceptation of the term, 
beimiging to such State, but also that portion of the sea lying along and washing 
its coast, which is commonly called its maritime territory^ The laws of that State 
apply to acts committed within them. It is by the assent of nations that the three- 
j mile belt of sea has been brought under the dominion of every State. In the 
Fraeonia case the question arose whether the British Courts had jurisdiction over 
a foreigner in command of a foreign ship, who, whilst passing within three miles of 
Knglish shores, run intom British ship and caused loss of life. It was held that in 
the absence of statutory enactment the Central Criminal Court liad no power to try 
such an offence.* This derision led to the passing of the Territorial Waters Jurisdic- 
tion Act, which has been extcjpded to dndia. Prior to the decision in the Franconia 
ease the Bombay High Court had h«dd* that an offence committed on the highseaa 
but within three miles from the coast of British India, as being committed within 
the territorial limits of British India, was punishable under the provisions of the Penal 
Code. In this case certain of the inhabitants of a village sallied out in boats and 
pulled up and removed a number of hshing-stakes lawfully fixed in the|sea within three 
miles from the shore by the villagers of a neighbouring village. Itwasheldthatthe 
• local criminal Court hud Jurisdiction over the offenders, that the Penal Code was the 
substantive law applicabl'- to the case, and that the offence amounted to miscMetif 
By the Territoriri Waters JurisdicUon Act, b. 2, an offence committed by a person, 
whether he is or is not a subject of His Majesty, on the open sea within the territorial 
waters of His Majesty’s dominions, han offence within Uic jurisdiction of the Admiral, 
although it may have been cumniittedon board, or by means of a foreign ship, and the 
person who committed such offence may be arrested, tried, and punished aocordingiy,* 
“Offence,” as used in this Act, means an qct, neglect, or default of such a des- 
cription as would, if committed within the body of a Munty in'^gland, be punish- 
able according to the law of England (s. T). 

^ The “jurisdiction of the admiral” includes the jurisdiction of the adminlty of 
England and Ireland, or either of such jurisdictions as used in any Act of Parlia- 


* Chting CM Cheung, [1939] A. C. 

160. 

* Ofimna, (1026) 46 All. 687. 

* tLeyn, (1876) L. R. 2 Ex. U. 63. 


* Fartya Hama, (1871 » 8 B. H, C. 
(Cr. C.) 68. 

* 41 & 42 Vic., c. 78. 



WECB. 2-4 ] 


INTEODUCTION. 


i 

taent; and for the purpose of arresting any person, the territorial waters shall be 
deemed to be within the jurudiction of hay Judge, Magisteate, or Officer having 
power to issue warrants fdt arresting persons charged with offences committed 
within the jurisdiction of such Judge, Magistrate, or Officer (ibid). 

“Territorial waters'’ means such part of the sea adjarent to the coast as is deemAd 
by international law to be within the territorial sovereignty of His Majesty^ and for 
the puriiose of any ofience under this Act, it means any part of the op4^ sea within 
one marine league of the coast measured from low watermark (ibid). 

Where the prisoner is not a subject of His Majesty, proceedings against him 
shall not be instituted in any of the dominions of His Majesty out of the United 
li^gdom, except with the leave and certificate of the^Govemor of thatjMU^ (s. S). 

3. Any person liable, by any Indian Law, to be tried for an oSi^ee 

Punishment ofoffen- committed beyond British India shall be dealt witit 
but which hr W may according to the provisions of this Code for any act 
India. committed beyond British India in the same maDner 

as if such act had been committed within British India. 

rOMMKNT. — ^This section and section 4 relate to the extra-territorial r^Ktatioa 
of the Code. The words of this section postulate the existence of a law that an 
act constituting an offence in British India shall also be an offence when cmnmittod 
outside British India. Thus taking part in a marriage which is priffiibited 1^ the 
Child Restraint Marriage Act by a British Indian subject beyond British is 
not an offence which con be punished in British India.r aThis section only 
to the ease of a pesson who at the time of committing the offence charged was a)|Haa- 
able to a British Court.' A Native Indian subject of His Majesty, being hsffidisr in 
the Indian army, committed a murder in Cyprus, whj}e on sevice in such armyAnd 
was charged with this offence at Agra. It was held that hesnigbt be' dealt with in 
respect of such offence by the criminal Courts at .\gra.' 

The operation of the section is restricted to the cases specifled in the Indian 
Extradition Act and the Criminal Procedure Code, ss. 186 and 188. 

Extemion of codflto 4. The provisions of this Code apply also to 

rxtra-lemtoniil offen- • , , * v 

cts. any oficiice committed by — 

(1) any Native Indian subject of Her Majesty in anv place without 

and beyond British India ; * 

(2) any other British subject within the territories of any Native 
Prince or Chief in India } 

(3) any servant of the Queen, whether a British subject or not, 
within the territories of any Natis e Prince or Chief in India ; 

(4) any person on aay ship or aircraft registered in British In^a 
wheryver it may be. 

Explanation . — In this section tlie word “offence'’ includes eveiy act 

' Sheikh Haidar v. Syrd Isaa, [1036] ’ Sarmiikh Singh, (1879) 2 AIL 

Nag. 241. 218. f.b. 

• Ptriai, (1878) JO B. H. C. 888. 
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committed outside British India which, if committed in British Indh^ 
would be punishable under this Code. 

ILLUSTRATIONS. 

(а) A, a coolie, who is a Nath'e Indian subject, commits a murder in Uganda, 
de can be tried and convicted of murder in any place in British India in which 
he may be found. 

(б) B, <|' European British subject, commits a murder in Kashmir. He can 
be tried and convicted of murder in any place in British India in which he may 
be found. 

(c) C, a foreigner, who is in the service of the Punjab Government, commits 
a murder jp Jhind. He can, be tried and convicted of murder at any place in British 
In<ha in which he may be found. 

(S) D, a British subject living in Indore, instigates E to commit a murder in 
Bombay. D is guilty of abetting murder. 

COMMENT. — ^This section shows the extent to which the Code applies to offences 
comijjitted outside British India. 

Crimes committed outside British India. — AMicre an offence is committed 
beytmd the limits of British India but the offender is found within its limits, then 

(I) he may be giran up for trial in the country where the offence was com- 
mitted (extradition), or 

(II) he may be tried in British India (extra-territorial jurisdiction). 

(I) Extradition. — The scene of offence committed outside British India may 
be— 

(1) Any of the Indian States in which the Governor-General or Governor has 
a power and jurisdiction through a Political Agent. ^ 

(3) Some foreign State. ^ 

(8) Some. part of , the Kffg- Emperor's dominions. 

ll) Where an extradition offence (i.r., any such offence as is described in the 
first schedule of the Indian Extradition Act, XV of 1908) has been committed 
by a person, not being a European British subject, in the territories of such State 
and such person escapes into or is in British India, and the Political Agent in or 
for such State issues a warrant, addressed to the District Magistrate of any district 
in which such person is believed to be, for bis arrest and delivery at a place and 
to a person or authority indicated in the warrant, such Magistrate shall act in pursu- 
ance of such warrant and may give directions accordingly.^ 

(2) Where the*sccne of offence is some fuieign State (i.e., a State to which for 
the time being, the Extradition Acts, 1870 and 1873, apply) the fugitive criminal 
may, if the Central Government thinks fit and the offence is not of a political 
character, be surrendered if a requisition is made.' 

But if thiT foreign State is not of the above description, tlien there is no Act, 
or provision in any Act, for the giving up of a foreign subject, found in British 
India, who has committed a crime in that State. 

Extradition, as between the British Government and Non-Asiatic States, is granted 
only if there is any treaty. Such arc the Portuguese Treaty Act (IV of 1880) 
and the Treaty with France (1900). 

(3) Wliere a jierson aCbused of having committed an offence specified in s. 0 
of the Fugitive Offenders’ Act, 1881, or s. 19(d) of the Indian Extradition Act (viz., 

' The Indian Extradition Act, XV * Ibid., s. 8. 
of 1908, s. 7 (I). 
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treason or any other offence punishable with rigorous imprisonment for a term of 
twelve months or more, or with any greater punishment), in one part of His Majesty’s 
dominions, has left that parf, such person, if found in another part of His Majesty’s 
dominions, shall be liable to be apprehended and returned in manner provided by 
the Fugitive Offenders’ Act to the part from which he is a fugitive. 

(II) Extra-territorial jurisdiction. — British Indian Courts are empowered to 
try offences committed out of British India either on (A) land or (B) hi^ seas. 

(A) Land.— By virtue of ss. 3 and 4 of the Penal Code, and s. 188 of the Code 
of Criminal Procedure, local Courts can take cognizance of offences committed 
beyond the territories of British India. Inhere the Court is dealing with an act 
committed outside British India by an Indian subject «shich would be aft offence 
punishable under the Penal Code if it had been committed in British India, f. 4 
constitutes the act an offence and it can be dealt with under s. IBS of the CrimiDid 
Procedure Code.' 

Section 188 of the Criminal Procedure Code provides that — 

(a) When a Native Indian subject of His Majesty commits an offence any 
place without and beyond the limits of British India, or 

(b) when any British subject commits lui offence in the territories of any Native 
Prince or Chief in India, or 

(c) when a servant of the Queen (whether a British subject or not) commits 
an offence in the territories of any Native Prince or Chief in India, 

he may be dealt with in respect of such offence as if ft liad been committed at 
any place within British India at which he may be found s • 

Provided that no charge as to any such offence shall be inquired into in Biilish 
India unless the Political Agent, if there is one, for the territory in which the of- 
fence is alleged to have been committed, certifies th^t, in his opinion, the change 
ought to bo inquired into in British Indiaff and, where thcro is no Prditical Agent, 
the sanction of the Provincial Government shall bo required. 

The word ‘found’ in this section means not where a person is discovered but 
where he is actually present.* A man brought to a place against his will can be 
said to be found there,’ When a man is in the country and is charged before a 
Magistrate with an offence under the Penal Code, it will not avail him to say that 
he was brought there illegally from a foreign country. The Bombay High Court 
has laid down this principle, following English precedents, in Savwrkar'x qsse . The 
accused Savarkar had escaped at Marseilles from the custod^^'of police-officers 
charged witli the duty of bringing him from lamdon to Bombay, but was rc-arrested 
there and brought to Bombay and committed for trial by the Special Magistrate at 
Nasik, Tlie High Court held that the trial and committal were ^'alid,* 

The words ‘Native Indian subject’ mean only native subjects de jure and not 
de faetn. Occasional residences in British territory cannot be taken to render a 
person, who is not de jure a subject, a subject for tlie pur|>o<.e of criminal juris- 
diction being exercised over ]iim for an net conunittrd in a foreign territMy, W'hibii, 
if oonunitted within British territory, would have been an offence cognisable by 
British Courts,' 

' Narayan Mahale, (1035) 37 Bom. (M. C.) 48. 

L. R, BBS. * Vinoi/nk D. Sacark ar, (101^ 18 

• Meiganlal, (1882) 6 Bom. 622. Bom. L. R. 20(1. 83 Rom.~22S r~ 

• Zapa and SalUer, (1858) 27.L. J. ~FaHf, (188?) P.R. No.*l of 1885. 
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Section 4 gives extra-territorial jurisdiction but as the Explanation says the 
acts committed must amount to an offence under the Penal Code.' Taking port 
in a marriage which is prohibited by the Child Marridge Restraint Act by a British 
Indian subject beyond British India is not on offence which can be punished in 
^British India because the act is not made punishable under the Code,* 

The Governor-General in Council can by order authorize and empower any High 
Court to cyrcrcise all or any portion of the jurisdiction and powers conferred on it 
by His Majesty’s Letters Patent, in respect of Christian subjects of His Majesty 
resident within the dominions of Princes and States of India in alliance with His 
Majesty.* 

Acta done within British as well as foreign territory . — A person who is a 
subject (St the British Govd-nment is liable to he tried by the Courts of this countiy 
for acts done by him, partly within and partly without the British territories, pro- 
vided the acts amount together to an offence under the Code.* 

Subsequentannexationor transfer of territory where offence is committed. 
— person, after having committed da<?oity attended with murder, absconded to 
Bhevtan, which was subsequent^ annexed by the British Government. It was 
held that he could be tried and convicted for the offence by the British Courts.* 
Similarly, where certain persons were charged with committing an offence at a 
place in British India and committed to a Court of Session, and the plac^ where 
the offence was committed became part of a Native State subsequently, it was 
held that the British Courts were not deprived of jurisdiction inasmuch as at the 
time of the transfer of the* place where the offence was committed the accused were 
in British India in cusijpdy in point of law of a Court of competent jurisdiction.* 

(B) High seas ^Admiralty jurisdiction.— Tim jurisdiction to try offences 

committed on the high seas is known as the adnuraltj* jurisdiction. It is founded 
on the principle that u ship,on the high seas is a floating island belonging to the 
nation whose flag she>is flying. 

Admiralty jurisdiction extends over — 

(1) Offences conmiitted on British ships on the high seas. 

(2) Offences committed on foreign ships in British territorial waters. 

(31 Pirates. 

Admiralty jurisdiertion extends over Brilish ships, not ohly on the high seas 
but also in rivers below the bridges, where the tide ebbs and flows and where great 
ships go.’ It extends over British ships although they may be at a spot where 
the municipal auT^horiticLS of a foreign country might exercise concurrent jurisdiction, 
if invoked. Kver since the time of Kiebard II tills jurisdiction has extended io 
where great ships go us part of their voyage for the purposes of trading, tmd all 
persons, whether British subjects or foreigners, who liappen to be on board aueh 
ships, are entitled to the protection of English law.* It makes no difference whetlier 
the offender comes voluntarily on board the British ship or is brought and detained 
there against his will; nor whether he comes voluntarily within the jurisdiction 


* Kambharthi, (1023) 2.1 Bom. L. 
R. 772, 47 Bom. 007; Slirikh Haidar 

V. Syed Issa, [ 1 030] Nag. 241 . 

* Sheikh Haidar v. Syed Issa, [1030] 
Nag. 241. 

* 28 & 20 Vic., c. 1.9, s. 3. 

* Motdvi AhmudooUah, (1865) 2 

W. R. (Cr.) 60. 


» Boopis, (1865) 2 W.R.(Cr.) 49. 

• Ram Naresh Singh, (1011) 04 All. 
118; Ganga, (1012) !)4 All. 451. 

’ Anderson, (1868) L. R. 1 C. C. 
R. 161. 

s Anderson, (1868) L. R. 1. C. C. 
R. 161; Carr, (1882) 10 Q. B, D. 76, 
86 . « 
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of the partioalar Court by which he is tried or is brought within that jurisdiction 
against his will.r If one foreigner inflicts a blow on another foreigner in a foreign 
vessel on the high seas, and me person so struck a few da^ afterwards lands in 
England and dies there, the homidde is not cognizable by English Courts.* 

The admiralty jurisdiction does not extend to any river, creek, or port within 
the body of a district. In such cases the ordinary criminal Courts have jurisdiction. 

With regard to the seashore, the ordinary criminal Courts and the .Courts at 
Admiralty Irnvc alternate jurisdiction between high and low watermark.* 

Offences committed on the high seas could not be tried at first by ordinary 
criminal Courts. They were only dealt with by the Admiralty Court. But now 
by \’irtue of the Admiralty Offences Act, 1849,* and the Merchant Shipiang Act, 
1804,' such offences are triable in England as well as in India by ordinary crimnial 
Courts, as if they were committed witlun the local jurisdiction of those Courts. 


Piracy. — Piracy is of two kinds, viz., piracy jure ^ntium, and piracy by the 
statute law of England. Piracy jurr gentium is sm offence against all nations. 
“The offence of piracy by common law,” according to Blackstoire,* “comists 
in committing those arts of robbery and depredation upon the hi^ seas, which, 
if comniittrd upon land, would have amounted to felony there.” A pirate is one 
who is a source of danger to the vessels of all nations. To whatever country the 
pirate may have originally belonged, he is triable everywhere, his detestable occu- 
pation has made him the enemy of mankitul, and he cannot upon any ground claim 
immunity from the tribunal of his captor.’ Actual robbery is not an essential 
clement of the crime of piracy jure gentium. A frustrated attempt to commit 
a piratical robbery is equally piracy jure gentium.* • 

If the subjects of the same State conunit robbery upon each other, upon the 
high seas, it is piracy. If ftje subjects of different States commit robbery upon 
each other, upon the high seas, if their respective States be ij amity, it is piracy ; 
if at enmity, it is not; for it is a general rule, that enemies can never pommit piracy 
on each otlier, their depredations being deemed mere acts of hostility.' 

The admiralty jiirisdictiota extends to pirates who are foreigners in the case of 
piracy jure gentium only. 

Jurisdiction of Indian High Counts. — ^Tiie High ^urts of Bombay, Calcutta 
and Madras Imve the same admiralty jurisdiction as that of the late Supreme Courts. 
Ihe jurisdiction of the Supreme Courts was that of the High Court of Admiralty 
in England as it stood in 1823. The jurisdiction of the Supreme Courts in Vice- 
Viliniralty was created by commission from the High Court of Admiralty in England 
in 1 843. Under .Act XVI of 1691, the High Courts of Bengal. Madras and Bombay 
lire declared to be Colonial Coucts of Admiralty within the meaning of statute 
■">•1 & 54 Vic., c. 27. The effect of these statutes is to confer upon these High Courts 
tile same jurisdiction as is vested in the Admiralty Courts of England. 

Hie offences which come within the admiralty jurisdiction arc now defined by 
tile .Merchant Shipping Act, 1894. 


‘ J^opez and Sattler, (1838) Dears. 
d'B.52.'5. 

* Lewis, 29 h. J, (.M. C.) 

194, Dears. & B. 182. 

8 Coke 113. 

‘ 12 & 18 Vic., c. 99. 

* 57 & 38 Vic., e. 90. 


* Blckstone’s Com. on the Daws 
of England, Vol. IV, p. 72 (4th edn.). 

’ Phillimore, International Law, Vol. 
1, |>. 488 (3rd. edn.). 

• Piracy Jure Gentium, [19841 A, C. 
589. 

' 4 Coke 154. 
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Jurisdiction of mofussil Courts. — The jurisdiction to tiy oHences oouunitted 
on the hi|;h seas was conferred on mofhssil Courts by 12 A IS Vic., C. 00, deohuml 
applicable to India by section 1 of 23 & 24 Vic., c, s’fe. Prior to the passing of the 
latter statute these Courts had no suoh Jurisdiction. This jurisdiction has also been 
.conferred by section 686 of the Merchant Shipping Act of ISSA.t 


Prealdpicy Magistrates’ Courts. — ^The Bombay High Court has held that the 
Presidency Magistraie has jurisdiction to try offences committed on a British ship 
during her voyage on the high seas.* The Calcutta High Court is of opinion that < 
such jurisdiction is vested in the High Court under the Merchant Shipping Act.® 


Law and procedure to be followed Under the provisions of 12 & 13 Vic., 

c. 96, extended to India by 2.3 i!t 24 Vic,, c. 88, persons charged with crimes on 
the high seas may be proceeded against in the Courts of British India in the same 
way as if the offence had been committed upon any waters situate within the limits 
ot British India and within the limits of the local jurisdiction of its criminal Courts, 
and on conviction may be punished asifthcircrimes had been committed in England. 
Hepce it was held* that the English law should be the substantive law of decision 
in cases made cognizable by the local tribunals by virtue of that statute. But 
now it is provided by s. 3 of .37 & 38 Vic., c. 27, that a person committing an of- 
fence on the high seas shall, upon conviction, be liable to such punishment as might 
have been inflicted upon him if the offence had been committed within the limits 
of British India: provided that if the offence is not punishable by the law of British 
India, the person shall, jjn conviction, be iiablc to such pwnishment (other than 
eapital punishment), as shall seem to the Court most nearly to eortespond to the 
punishment to whichVuch person would have been liable in case such offence had 
been tried in England. The statute, therefore, applied local punishment, that is, 
punishment under the Indian Penal Co<le, in the liJst instance. The procedure 
to be followed in such cases is the* ordinary criminal prodeedure* and the offence 
cliarged must be an oHenee under tbc English law.* Thus we have the three following 
conditions necessary — 

(1) The offence must be an offence under the English law. 

(2) The trial must be conducted under the Code of Criminal Procedure. 

(8) The punishment must be regulated by the Indian Penal Code. 

Liability of foreigners In British India for offences committed outside Its 

limits. — The acts of a foreigner committed by him in territory beyond the limits of 
British India do not constitute an offence against the Penal Code, and, oonsequentH^ 
a foreigner c.mnot be held criminally resjumsihle under that CckIc by the tribu- 
nals of British India for acts committed by him beyond its territorial limits. It 
is only for acts done when the (lerson doing them is within that tenttoiy over which 
the authority of British law extends, that the subject of a foreign State owes obedi- 
ence to that law and can be made amenable lo its jurisdirtion. Thu-s, when it is 
sought to punish a person, who is not a British subjert, as an offender in respect 
of a certain act, the question is not birhere was the ^ coinmitbed,' but “was that 


* 57 & 58 Vic., o. 60. 

* Chief offlrer of the SS. Mush- 
tari, (1001) 3 Bom. L. R. 253, 25 Bom. 
686 . 

» Salimullak, (1912) ,30 Cal. 487. 

* Elmstone, (1870) 7 B.H.C.(Cr.C.) 
89; Thompson, (1807) 1 Beng. L. R. 


(O. Cr. J.) 1. 

‘ Elmstone. (1 870) 7 B. H. C. (Cr. C. 1 
89; Thompson, (1867) 1 Beng. L. B. 
(O. Cr. J.) 1; BarUm, (1889) J6 Cal. 
2.38; Gunning, (1894) 21 Cal. 782. 
' Gunning, ibid. 
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petscm at tbe time, when the act was done, within the territoryof British India?' 
For, if he was not, the act is not an offence, the doer of it is not liable to be punished 
as an offender, and he is, thercfdre, not subject to the jurisdiction of criminal Courts.^ 
A foreign subject, resident in a foreign territory instigating the commissum of 
an offence which, in consequence, is committed in British territory, is not amen- 
able to the jurisdiction of a British Court if the instigation has not taken place 
in British India.* But if a foreigner in foreign territory initiates an offehce which 
^ is completed within British territory, he is, if found within British territory, liable 
to be tried by the British Court within whose jurisdiction the offence was completed.* 


GASES. — ^Admiralty jurisdiction. — English eases . — ^The accused, an English 
"ailo, , stole three chests of tea out of a British vessel wljen it was lying i%a river 
in China. It was urged that as the vessel was twenty 'or thirty miles ^m tl^ 
sea, the offence was not committed on the high seas. It was held that the offence 
was committed within the admiralty jurisdiction.* An American, serving on 
board a British ship, caused the death of another American serving on the same 
ship, under circumstances amounting to manslaughter, the ship at the time befaig 
in the river Garonne, within French territory, at a place below bridges where the 
tide ebbed and flowed and great ships went. It was held that the ship was ivith- 
in the admiralty jurisdiction, and that the prisoner was rightly tried and con- 
victed at the Central Criminal Court.* A foreigner, having eonunitted larceny 
in England, was followed to Hamburg by an English police-officer who arrested 
liim without a warrant, and brought him against his will on board an English steamer 
trading between Hamburg and London, and there kt^t him in custody in 
order that he might be tried for the larceny in England. Duong the voyage, whilBt 
the steamer was on the high seas, he shot the offieer out of malice prepense and not 
with a vdw to escape. It was held that he was guilty of murder within the admiralty 
jurisdiction.' Certain bonds were stolen from a British ship, whilst she was lying 
afloat in tlie river at Rotterdam, moored to the quay, and were afterwards wroi^ 
fully received in England by the accused with a knowledge that they had been 
stolen. The place where the ship lay at the time of the theft was in the open river 
sixteen or eighteen miles from the sen, but within the ebb and flow of the tide, and 
where large vessels usually lay. It did not appear who the thief was, or under what 
circumstances he was on board the ship. It was held that the larceny took 
within the admiralty jurisdiction.’ Where the accused and the deceased were 
foreigners, and the latter died at Liverpool from injuries inflicted by the accused 
on board a foreign ship on the high seas, it was held that the English Courts liad no 
jurisdiction to try the accused.* * 

Liability of foreigners In British India for offences committed outside its 
limits.— Wllerc the accused osminitted daooity in the Patiala State, but were 
found in British territoiy' where they lind stayed for three years, it was held 
they were not liable to be tried by the British Court as they were foreign subjects. 


* Musst. Kishen Kour, (1878) P. 

H. No. 20 of 1878; Jameson, [1800] 
2 Q. B. 425. -It 

^ * Pirtai, (1878) 10 B. H. C. (Cr. 
f ) 350; Jtaj Bahadur, (1018) P. R. 
No. 28 of 1018. 

’ CMuftalal BtOar, (1912) 14 Bom. 
L. R. 147. 

* Thomas Alien, ^1887) 1 Moody 


C. C. 484. 

* Anderson, (1808) L. R. 1 C. C. 

K. 101. 

* Lopez and Saltier, (1858) Dean. 
& B. 525. 

’ Carr, (J882) 10 Q. B. D. 76. 

* Lewis, (IS-IT) 26 L. J, (M. C. 
104, Dears. & B. 182. 
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«nd the offence vas committed in foreign territory.' A girl was enticed away in 
the Faridkote State from the lawful guardianship of her husband by the accused, 
who were foreign subjects, and was found being conVeyed by them by rail from that 
State to a station in the Bhawalput State at the railway station of Abdhar in the 
British territory. It was held tliat, as the act of kidnapping was complete outside 
British India, the British Courts had no jurisdiction to try and convict the accused.' 
The accused, a subject of the Indian Slate of Junagadh, was charged with the offence 
of attempt to murder, on board a ship belonging to him on the high seas some eighteen 
miles off tlie coast of the Kanara district. It was held that the Magistrate of that 
district had no jurisdiction to try the accused.* 

5. Nothing in this Act is intended to repeal, vary, suspend, or affect 
• any of the provisions of the Statute 3 and 4 

William IV’, ('hapter 83, i or of any Act of Parlia- 
ment passed after that Statute in anywise affeeting 
the East India Company or British India, or the inhabitants thereof ; 
oftiny of the provisions of any Aet for j^jinishing mutiny and desertion 
of officers, soldiers, sailors or airmen in the service of Her Majesty, or 
of any special or local law,® 

COMMENT. — ^This section acts as a saving clause to s. 2. Though the Code 
was intended to be a general one, it was not thought desirable to make it eithaus- 
tive, and hence offences* defined by local and special laws were left out of the Code, 
and merely declared, to be punishable as theretofore.* 

1. 'Statute 3 and 4 William IV, Chapter 85. This statute is know'n as “the 
Government of India Act, 1883.” Section .'ll of this «t8tute says that the Sovereign 
legislative power for British India' is. as for all parts of His Majesty's Dominions, 
the Sovereign and''Parliainent, who n delegating a power of legislation to the 
Governor-General in Council has expressly reserved the right to continue to legislate 
for the territories and inhabitants of British India. 

2. ‘Special or local law’.— Mthnugh an offenee is expressly made punishable by 

a special or local law, yet it will Iw punishable under the Penal Code, if the facts 
come within the defiriitiuns of the Code.' No sueli prosecution is admissible, if 
it appears upon the whole frame ol the special Act that it was intended to be complete 
in itself, and tg be enforced only by the {mnalties created by it;' l)ut in the absence 
of anything in 4i special 4et to exclude the operation of the Code, an intention on 
the part Of the Legislature to exclude it should not be infemyl.’ The distinction 
between u statute creating a new offenee with a particular penalty and a statute 
enlarging the ambit of an existing offence by including new acts within it with a 
particular penalty is well settled. In the funner case tlie new offence is punishable 
by the new penalty only, in tlic latter it is punishable also by all such penalties as 
were applicable before the Act to the offence in which it is included. The principle 

' Nmvnhji, (1881) P. R. No. .87 of • JtnihachaHdrappn, (\SKi) B Mad. 

1881; Ibrahim, (1893) P. R. No. 7 of 249; Motilal Shah, (1930) 82 Boin. 
1894. I,. R. 1302. .15 Boni. 89. 

' Jaimat Singh, (1900) P. R. No. 1 • Cluindi Pcrshafl v. Abdur Ball- 
ot 1901. man, (1894) 22 Cal. 181. 

* Punja Guni, (1917) 20 Bom. L. ’ Imam ISakhsh, (1884) P. R. No, 

U. 98, 42 Bom. 2JM.. 10 of 1 88.1. 

* (18e6)3M.H. C. (Appx.)ll, 16. • 
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is (hat where a new ofTence is created and the particular manner in which proceedings 
should be taken is laid down, then proceedings cannot be taken in any other way.* 
However, a person cannot be ptmished under both the Penal Code and a special law 
for the same offence,* and ordinarily the sentence should be under the special Act.* 
This is, however, confined to cases where the offences are coincident or practically so.* 

Punishment for contempt under common law. — This section does i|pt affect 
the common law principles introduced into the Presidency-towns when the late 
■Supreme Courts were established. The High Courts in the Presidencies have power 
to punish the offence of contempt on a sumnkary proceeding in relation to proceed- 
ings before them not by virtue of the Penal Code but by virtue of the common law 
of Ei.gland.* - The Rangoon High Court has held that tlte High Court hasspower 
to deal with contempts summarily, instead of acting under s. 476 or 480 of the Codih 
of Criminal Procedure or under Order XVI, r. 17, of the Code of Civil Procedure.* 
The Higli Court has power to punish, by ronuiiitment for contempt, a libel published 
while the Court is not sitting.’ 

The Calcutta High Court laid dow'n that it had no jurisdiction to commit a pers^ 
for contempt of a criminul Court the mufussil.* The Bombay High Court,* 
and the Alluhabu<l High Cuiirtk* were of opinion tliat the High Court had sud 
power. The latter view ba.s been adopted in the Contempt of Courts Act, 1S26, s. fi.** 
All other Courts including the Judicial Commissioners’ Courts can only take 
action for contempt of Court under s. 228 of the Penal Code and s. 480 of the Code 
of Criminal Procedure.'* 


C 11 A I* T K R I r. 

Gekeral Expi..axations.* 

This Chapter is for the must pari an elaborate interpretation clause. It is a 
key to the interpretutiun of tlie whole Corle. The leading terms used are liere 


defined an<l explained, uiid the iiieuiiiiigs 
throughout the subM-queiit elbijileis. 

• Bhalehandra Pauadivf, (1920) 
81 Horn. L. H. IISI. 1178. .U Bom. :ij. 

• Huxsun Ali, (187.8) N. \V. P, 49. 

• Kuloda Prosad yiajum<iar, 
(19««) 11 C. \V. N. lot); mogilal, (1981) 
83 Bom. L. K. U48. 

‘ Joti Prtuiad llupta. (1931) 5:1 
All. G42, 649; Huchit Hunt, (IU2t>) 9 
Pat. 126. 

• Legal Remembrancer v. Matilai 
(ihoee, (19181 41 Cal. 178 ; Sttrendro 
^^ath Banerjee v. The Chief Juaticr 
and Judges of the High Court, (188:i) 
lU Cal. 100, P.C.; Matt Lai Chose, 
(1917) 45 Cal. 169; M. K. Gandhi, 
(1900) 22 Bow. L. R. 808; Satya- 
bodha Bamehandra, (1082) 24 Bom. 
L. R. 928 ; Marmaduke Picktkall, 

' 28 Bom. L. R. IS: Marmaduke 

iPtekthaU (Ho. 2), (f922) 26 Bllm. 


thus atinounecd are steadily adhered to 


I. . R. 107 ; PurshoUam v. \avanitltd, 
(1925) 28 Bom. I,. R. .148; Ponnu- 
m'ami Iyer v. Ganajmthi' Iyer. (1928) 
45 M. I<. J. 742; Sayyad Habib. (1925) 
6 Bah. 52H; Harkishrn Lul. 0986) 18 
laih. 69. 

*' Ebrahm Mamoojee, (1926) 4 

Utui. 257. 

’ William Tayler. (1869) 2t> C. L. 

J. 345; Banks. (18tHt) 26 C. 1.. J. 401. 
s Amrila Bazar Patrika. (1918) 17 

C. W. N. 12.->,'1, 1282. 

* Balkrisinia Govind KuUionti, 

(1921) 24 Bom. L. R. 16. 

'* Abdul Hasan Jauhar, (1926) 48 
AH. 711. 

Bennet Cobeman & Co., Ltd, v. 
G. S. Honga. (1987) 18 Lah. 34. 

>* VenhUrao. (1922) 24 Bum. L.R. 
2186, 40 Bom. 978. 
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6. Throughout this Code every definition of an offence, every penal 
pro\asion and every illustration of every such d^ni- 
Code to be undrntood tion OT penal provision, shall be understood subject 
nibject to excepttone. ^ exceptions Contained in the chapter entitled 

“General Exceptions,” though those exceptions are not repeated in 
such definition, penal provision or illustration. 


ILLUSTRATIONS. 

(a) The sections in this Code, which contain definitions of offences, do not express 
that a'child under seven.years of age cannot eonunit such offences ; but the defini* 
‘^ons are to be understood subject to the general exception which provides that 
nothing shall be an offence which is done by a chQd under seven years of age. 

(b) A, a police-officer, without warrant, apprehends Z who has committed murder. 
Here A is not guilty of the offence of wrongful confinement j for he was bound by 
l<y to apprehend Z, and therefore the case falls within the general exception which 
provides that “nothing is an offence which is done by a person who is bound by law 
to do it.” 

7. Every exjirossion which Is explained in any part of this Code, is 

^ of expression in every part of ibis Code in et>nformity with 

once rxpiaincd. the e.xj)lanation. 

8. Tlu‘ pronofln “lie” and its derivatives are used of any person, 

Ondet. whether male or female. 

« 

9. Uiilcss the contrary ailjicars from the context, words importing 

the singular number include the plural number, and 
“Number.” words importing the plural number include the 

singular number. 

10. The word “man” denotes a male human being of any age: the 

. , word “woman” (hmotc-s a female human being of 

"Man." “Woman.” 

any age. 

11. The word “person” includes any Company or Association, or 

“Person.” body of petsous, w'hether incorjiorated or not. 

CO.MMENT. — The word ‘iierson’ includes artificial or juridiesil persons. An idol 
is a juridical jK-rson capublc of owning pr<i|»erty and is therefore a ‘iJcrson’.* 

12. The word “public” includes anj' class of the public or any 

“Public”. community. • 

COMME^JT. — ^This definition is inclusive and docs not define the word ‘public*. 
It only says tliat any class of public or any community is included within the term 
‘public’. A particular locality may come within the term ‘public.’* 

1 Vadivelu, [1944] Mad. 685. * Harmndan Lai v. Jtampalak 

MlUUo. (1988) 18 Pat. 76.. 
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13. The word “Queen” denotes the Sovereign for the time being of 
"Queen.” the United Kingdom of Great Britain and Ireland. 


14. The words “servant of the Queen” denote all officers or servants 
'•Servant of the Continued, ajjpointed or employed in India by or 
• under the authority of the Government of India Act, 

1985, or by or under the authority of an.y Government in British India' 
or of the Crown Representative. 


15. [Definition of ^‘British India”.] Repealed by the Government of 
India {Adaptation of Indian Laws) Order, and the Gooeiffiment 

of Burma {Adaptation of Laws) Order, 1937. 


16. [Definition of ‘‘'Government of India”.] Repealed by the Govern- 
ment of India {Adaptation of Indian Laws) Order, 1937; and the Govem- 
merd of Burma {Adaptation of Laws) Order, 1937. 

17. The word “Govermiietit” denotes the person or persons autho- 

rized by law to administer executive Government 
o\etnnM!nt. British India. 

COMMKN'T. — The MinisterA of a Province arc not vested n ith any right to exercise 
executive autiionty. They arc iiicrely the Governor's advisers and are not “Govern- 
ment" nitliin the meaning of this section.^ ' 

18. [Definition of "Presidency”]. Repealed by the Government of 
India {Adaptation of Indian Laws) Order, 1937. ' 

19. The word “Judge” denotes not onh* e^ery person who is offi- 

••Judge." cially designated as a Judge, but also every person 

who is empowered by law to give, in any legal proceeding, civil or 
eriminal, a definitive judgment, or a judgment which, if not appealed 
against, would be definitive'Tor a judgment which, if confirmed by some 
other authority, would be definitive, or 

who is one of a body of persons, which body of persons is empowered 
by law to give such a judgment. 


ILLl STRAnONS. 

(а) A Collector exercising jurisdiction in a suit under Act X of 1860 is a Judge. 

(б) A Magistrate exercising jurisdiction in respect of a charge on which he has 
poacr to sentence to fine or imprisonment with or without appeal, is a Judge, 

(c) A member of a panchayat which lias power, under Regulation VII, 1816, 
of the Madras Cigle, to try and detcrniine suits, is a Judge. 

(d) A Magistrate exercising jurisdiction in respect of a charge on which he haa 
power only to commit for Uial to another Court, is not a Judge. 

COMMBSNT. — illustrations show that a person other thanonewhoisofSoiaUy 
< esignated as a Jud^ and who is empowered to give a definitive judgment, is a 
Judge only when he is exercising jurisdiction in a suit or in a proceeding. So &r 

1 Utmendra ProMd Ghosh, [1930] 2 Cal. 411. 
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as that suit or prooeeding — revenue, civil, or criminal — is concerned, he is a Judge, 
but he is not a Judge when he has not the seisin of the case in wliich he can give a 
definitive judgment.^ 

Illustration (d) is very important as it indicates that a Magistrate, tvho has power 
to try and determine suits, is a Court of Justice. 

20. The words “Court of Justice” denote a Judfre who is empowered 
by law to act judicially alone, or a body of Judges 
which IS empowered by law to act judicially as a 
body, when such Judge or body of Judges is acting judicially. 

‘ ILI.V8TRATION. 

A panchayat acting under Regulation VII, 1816, of the Madras fode, having 
power to try and determine suits, is a Court of Justice. 

21. The words “public servant” denote a person falling under any 

‘^rubiio aervant." of the descriptions hereinafter following, iianicly : — 

First. — Every Covenanted servant of the Queen ; 

Second. — ^Every Coinmisbioned Ofliecr in the Military, Xaval or Air 
Forces of the Queen wdiile serving under any Government in liritish 
India or the Crown Representative ; 

Third. — ^Every Judge ; 

Fourth. — Every oflicer of a Court of Justice whose duty it is. as .such 
officer, to investigate or report on any matter of law or fact, or to make, 
authenticate, or keep any document, or to take charge or dispose of 
any property, or to execute any judicial jirocess, or to administer any 
oath, or to interpret, or to preserve order in the Court; and everj^ person 
specially authorised by a Court of .Justice to perform any of sucli dutic.s. 

Fifth. — Every juryman, assessor, or meinbcr of a panchayat assisting 
a Court of Justice or public servant ; 

Sixth. — Every arbitrator or other person to whom any cause or matter 
has been refewed for decision or report by any Court of Justice, or by 
any other competent public authority ; 

Seventh.—EvcTy person who holds any office by virtue of which he 
is emiKiwered to place or keep any person in confinement ; 

Etghift.— Every officer of the Crown whose duty it is, as such officer, 
to prevent offences, to give information of offences, to |jring offenders 
to justice, or to protect the public health, safety or convenience ; 

Ninth.— Every officer whose duty it i.s, as such officer, to take, re- 
ceive, keep or extend any property on behalf of the Crown, or to 
any survey, assessment or contract on behalf of the Crfiwn, or to execute 
, * Jtamchandra Modak, {1923^ S Pat. 110, 118. 
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any revenue-process, or to investigate, or to report, on any matter 
affecting the pecuniary interests of the Crown, or to make, authenticate 
or keep any document relating to the pecuniary interests of the Crown, , 
or to prevent the infraction of any law for the protection of the pecuniary 
interests of the Crown, and every officer in the service or pay of the 
Crown or remunerated by fees or commission for the performance of 
any public duty ; 

Tenth. — ^Every officer whose duty it is, as such officer, to take, re- 
ceive, keep or expend any property-, to make any survey or assessment 
or to levy any rate or tax for any secular common purpose of any Village, 
town or district, or to make, authenticate or keep any document f8r 
the ascertaining of the rights of the people of any village, town or 
district j 

ILLUSTRATION. 

A Municipal Commissioner is a*public servant. 

Eleventh. — Every person who holds any office in virtue of which he is 
empowered to prepare, publish, maintain or revise an electoral roll or 
to conduct an election or part of an election. 

Explanation 1. — Persons falling luidcr any of tlie above descriptions 
are public servants, whether appointed by tljc Government or not. 

Explanation 2. — ^IVherever the words “public servant*’ occur, they 
shall be understood of wery person wtjp is in actual possession of the 
situation of a public servant, whatever legal ‘defect, there may be in 
his right to hold that situation. 

Explanation 3. — The word ‘election’ denotes an election for the 
purpose of selectiug members of any legislative, municipal or other 
public authority, of whatever character, the method of selection to 
which is by, or imder, any law prescribed as by election. 

COMMKNT. — A line is drawn between the great mass of the rommunity and 
certain classes of persons in the sen-ice and pay of Government, or A«ircising various 
public functions, who are here included in the words “public sen-an't.’’ Those 
offences which are common between public sen-nnts and Other members of the 
community are left to the general proA-ision.s of the Code. But there are ses-eral 
offences which can only be conunitted by public ser\-«nts and, on the other 
public servants in the disclmrgc of their duties have many privileges prcculiar to 
themselves.’ 

Explanation 2,— The persoh who in fact discharges the duties of the office which 
brings him under some one of the descriptions of public servant, is for aH the purptacn 
of the Code rightfully a public servant, whatever legal defect tlicre mav be in his 
right to hold the office.* 

* M. di H. 20. » Bamkrishna Das, (1871) 7 Ben.. 

L. R. 440, 440. 

T <n ^ * 
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22. The words “moveable pfoperty” are intended to inelude OW* 
“Movtabi* proper, porcal property^ of every description, except land 

^ ‘y- ” and things attached to the earth* or pennaneatly 

fastened to anything which is attached to the earth. 

COMMENT.— This deflnition is restricted to corporeal property; it excludes all 
cfaoses in action. 

1 . ‘Corporeal property’ is property wliich may be perceived by the senses, in , 

contradistinction to incorporeal riglits, which are not so perceivable, as obliga- 
tiona^of all kinds. Tlius, salt produced on a swamp,* and papers forming part of 
thexecopl of a oasc,“ arc property within the meaning of this section. 

d.' ‘Land and things attached to the earth.’ — ^Tliis section does not exempt 
“earth and things attached to the earth,” but “land and things attached to the 
earth”; ‘"land” and “earth” are not synonymous terms, and there is a great dis- 
tinction between "the earth,” and “earth”. By severance, things thah are im- 
movable become moveable; and it is perfectly correct to call those tilings attached 
which can be severed ; and undoubtedly it is possible to sever earth from tlie earth 
and attach it again thereto. Eai th, tliat is soil, and all the component parts of 
the soil, inclusive of stones and luineruls, when severed from the earth or land to 
which it was attached, are moveable property capable of being the subject of theft.* 
Any part of “the earth,” whether it be stones or sand or clay or any other com- 
ponent, when severed Irom “the earth,” Vs moveahVe property 

23. “Wrongful jiain" is gain by unlawful mcanss ^ property to 
“Wrongful gmn.” which the person gaining is not legally entitled. 

“Wrongful loss” is the loss bv unlawful nieahs of property to W’hich 
“Wrongfui.ioss.” ^ the jlerson losing it is legally entitled. 

A person is said to gain wrongfully when such person retains wrong- 
Gainingwrengfuii.v. fully, as Well as when such person acquires wrong- 
Losing wrougiuiiy. fully. A person is said to lose wrongfully when 
such iiersoii io wrongfully kept out of any projicrty,^ as well as when 
such person is wrongfully deprived of jiroperty. 

COMMENT.'— The word ■wronghil’ incan^ prejudicially affecting a party in 
some legal right* Tor either wrongful loss or gain, the pro)>erty must be lost to 
the owner, or tlie owner must be wrongfully kept out of it. Thus, where a pledgee 
used a turban that was pledged, it was held that the deterioration of the turban by 
use was not ‘wrongful loss’ of property to the owner, and the wmngful beneficial 
use of it by the pledgee was not a ‘wrongful gain’ to him.* Forcible and illegal 
seizure of bullocks of a widow in satisfaction ol a debt due to the accused by her 
deceased husband was held to be a ‘wrongful loss.’* Where a person, who purchased 
rice from a famine relief officer, at a certain rote on condition that lie should sell 


* Tamtna Ghantaya, (1881) 4 Mad. 
ZiiS. 

* Bamaswami Aiyar v. Vaithilinga 
Mudali, (188‘2) I Weir 28. 

* SWurom, (1891) 15 Bom. 702, 703. 

* Suri I'enkatappayya Sastri v. 


Madula Venkanna, (1904>) 27 Mad. 581, 
535, F.B., overruling Kotayya, (1887) 
10 Mad. 2.55. 

* (1866) 8 M. H. C. (Appx.) 6. 

• Preonath Bonerjeg, (1808) 6 W. 
K. (Ct. ) 08. 
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lt«t • |9M4 then^oe letn, did not sell it«t tfaerate agreed upon, but atfourp o lS Mte 
tfae n|NM Ims. it wae held that no wrongAil gain or wnmgfal lose had beffp-eaitaed 
to wiUijn the meaning of this section. The rice having been to the 

aceua^ and he having paid for it, it was not imlaiwful for bhn to seQ it again at 
audi prioea as he thought fit.* 

1. *Wtoaglhlty leapt opt of any property.’— ^When the owner is k^tput of 
possession of his property with the object of depriving him of the benoAt arising 
from the possession even temporarily, the case will oome within the definition. 
If a creditor by force or otherwise takes the goods of his debtor out of bis possesshm 
against his will in order to put'pressure on him to compel him to discharge his driht 
he will be guilty of theft by causing 'wrongful loss to the debtor.* A 

Pees'payable to a college for attending lectures are ‘property* within the Saean^g 
of this section.* « 


24. Whoever does anything with the intention of causing 'wroogfU 

“ Diiiioiieitir. ” S®*” ^ person or wrongful loss to anoOiBr 

is said to do that thing “dishonestly”. ^ 

COMMENT. — ^From tliis definition it will appear that the term ‘dishonestly’ 
is not ubed in the Code in its popular significanre. Unless there is wrongful gain 
to one person, or wrongful loss to another, an act would not be ‘dishonest.’ 

25. A person is said to do a thing fraudulently if he does tlwg 

■> r raudt^uy . “ With intent to but not otherwise. ' 

COMMENT. — ^The word ‘fraudulently’ is not confined ‘to transactions of wtiidi 

deprivation of property forms a part.* The intention wittwwhich an act is done 
is very important in dctcmiining whether the act is done ‘dishonestly’ or ’frau- 
dulently.’ • 

Where on offence depends upon proof of intention ^e Court must have proof 
of facts sufficient to justify it in coming to the conclusion that the intention existed. 
No doubt one bus usually to infer intention form conduct, and one matter that lum 
to be taken into account is the probable effect of the conduct. But tliat is never 
conclusive.' 


1. ‘Intent to defraud.’ — ^The terms ‘fraud’ and 'defraud* are not defined in 
the Penal Code. The word ‘defraud’ is of double meaning in the sense 'tl|gt it 
either may or may not imply deprivation, and, as it is not defined, its meaning 
must he sought by a consideration of the contest in which the word ‘fraudu^ntly’ 
is found.* Sir James Stephen* observes : "Whenever the -words ^aud’ or intent 
to defraud’ or ‘fraudulently’ occur in the definition of a crime two eleiiieBta at leoct 
are essential to the commission of ttie crime: namely, first, deceit or an intention 
todeceiveorinsomecasesnieresecreey;and,secondly.citlieractiial injury or possible 
injury wr an intent to eiqiose some person either to actual injury or to a4»k Of juMsible 
injury by means of that deceit or secrecy. Tiiis intent, I may add, is -very seldom the 
only or the prinripal intention eniertained by the fraudulent person, whose principal 
object in nearly every case is his own advantage. The injurious deception n 


* Lai MtOomed, (1874) 22 W’.R. (Cr.) 

* Sri Chwn Ckungo, (ISOS) 22 Cat 
1017, rjs-: Oanpat, (lOilO) 32 Bom. L. 
H. 351. 

* SoaM Bhmhan, (1808) 15 All. 
210, 216. 


« Abbas Ali, (1806) 25 Cal. 512, r.n. 

* Hamchandra Gujar, (193^ 80 Beta. 
L. R. 1184, 11038] Bom. 114. 

* ANms Ali, sup. 

* History of Cnminal 
land, Vol. 11, p. 121. 
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Btually intended only as a means to an end, though this, as I havaalrsa^stsfiiaiMS, 
does not prevent if from being intentional.. , A practically conolBsl'Ve teat aa to tte 
fraudulent character of a deception for criming purpose is this: Did tho Mlihor 
of the deceit derive any advantage from it which he could not have had if the tnifh 
had been known? If so, it is hardiy possible that that advantage abordd not have 
had an equivalent in loss, or risk of loss, to someone else; and if so, there was frond. 
In practi^ people hardly ever intentionally deceive each other in matters of bosinesa 
for a purpose wliich is not fraudulent.” 

Defrauding involves two conceptions, namely, deceit and injury (t.c., infringe- 
ment of some legal right) to the person deceived.* Where there is an intention 
to deceive and by means of deceit to obtain an advantage there is fraud.* The 
intentien to deceive may be from any expectation of advantage to the party himself, 
cc from ill-will towards the other.* * 

A general intentian to defraud, without tlie intention of causing wrongfril gain 
to one person or wrongful loss to another, is sufficient to support a conviction.* 
In order to prove an intent to defraud, it is not at all necessary that there should 
hi^e been some person defrauded, or who might possibly have been defrauded. 
A man may have an intent to defraud, and yeh there may not be any person who 
could be defrauded by his act. Suppose a person with a good account at his bunkers, 
and a friend, with his knowledge, forges his name to a cheque either to try his credit, 
or to imitate his Imndwriting, there would be no talent to defraud, though there 
would be parties who might be defrauded; but where another person lias no account 
at his bankers, but a mim supposes that he has, and on that supposition forges ius 
name, there would be an intent to defraud in that case, although no person could be 
defrauded.* « 

‘Fraudulently’; ‘dishonestly.’- The: e is a real distinction betw'cen tlic mean- 
ings of the terms ‘fraudulently’ and ‘dishonestly’; the former denotes an intent 
+0 deceive. The production of a fdfgcd )>ond by a person in a suit with the Intent 
to make the Court Believe that be was entitled to recover money upon the basis 
of the particular document prodwed, though it may not be dishonest within the 
meaning of s. 24, may yet be fraudulent within the meaning of s. 471.* 

The difference between an act done dishonestly and an act done fraudulently 
is that if tiiere is the intention by the deceit practised to cause wrongful loss that 
is dishonesty, bat even in the absence of sucK an intention, if the deceitful act wilfully 
exposes anyone to risk of loss, there is fraud.* 

CASES. — Ingent to defraud. — Tlie accused in order to obtain recognition from 
a Settlement Oflpeer that they were entitled to the title of “Loskur” filed a sunnad 
before that officer purporting to giant that title. This document was found not to be 
genuine and they weie convicted under ss. 471 and 404. It was held that they 
could not be f oimd gudty as their intention was not to cause wrongful gain or wrongful 
loss to anyone, but to produce a false belief in the mind of the Settlement'Offlcer 
that they were entiUed to the dignity of “Eoskur”, and that this could not be said 
to constitute an intention to ‘defraud.’* 


* Surendra Nath Ghosh, (1610) I4 
C. W. N. 1070. 

* Muhammad Saeed Khan, (1800) 
21 AU. IIS, 115. 

* Vithal Narayan, (1886) IS Bom. 
516n.; Haycraft v. Creasy, (1801) 2 
East 02, 108. 

* Dhunum Kazee, (1 882) 0 Col. 63, 00. 


‘ Per^Maule, J., in Nash's Case, 
(1852) 2 Den. C. C. 403, 400. 

* Sukhamoy Maitra, (1087) 10 Pat. 
688, 700. 

■ Jan Mahomed, (1884) 10 Cal. 584. 
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Vntera the accused, after the execution and registration of a document, which 
was not required by law to be attested, added his name to the document as an 
attesting witness, it was held that his act was neither fraudulent nor dishonest uid 
the mcCMsed was, therefore, not guilty of forgery.' 

26. A person is said to have “reason to believe” a thing if he has 
.. sufficient cause to believe that thing but not other- 

“ Reason to brlievr." " • 

Wise. 


27. When property i« ip the possession of a person’s wife,^ clerfcor 

properiv in posaes- servant, On account "of that person, it in that 
si.-vimt. person s possession within the meaning ot thisaLoae. 

Explanation. —A person employed temporarily or on a particulaf 
occasion in tlic capacity of a clci k. or sers'ant, i ; a clerk or servant within 
the meaning of this section. 

COMMENT. — ^ITnder this section property in the possession of a person’s w5fe, 
clerk, or servant, is deemed to be m th.st person’s possession. 

This iieetion iibrogates the distinction made by English law between ‘possession* 
and ‘custody.’* 

Corporeal property is in a person’s possession when he has such power over it 
that he can exclude others from it, and intends to e.\ercisc. if neeessaiy, that power 
on behalf of himself or of some jicrson for whom he is trusjee But a wife, a clerk 
or a servant, has not this jaiwcr or intention to deal with things in their charge as 
owners. They arc, therefore, said to hove cmlody merely aedbrding to the English 
law. The word ‘custody’ means “such a relation towards u thing as would constitute 
possession if the person having fustody harl it on his own account.” 

A man’s goods are in bis possession not only while they are in his bouse or on 
his premises, but also when they are in a place where he may usually send them 
(as when horses and cattle feed on common land), or. in a place where they may 
be lawfully deposited by him, as if he buries money or ornamt nls in his own land, 
or puts them in any other secret place of deposit. 

1. ‘Wife’ — A permanent mistress may be legardcd us a ‘svife’. When a man 
furnishes a house for his mistress’ oeeupation, he may reasonably be presumed to 
be in possession of oil articles therein which can reasonably lie inferred to belong 
to him or to be in possession of his mistress on his behalf. But the inference must 
he inapplicable to m tides of which the mistress is in possession iUcRally or contraiy 
to the provisions of law, especially when the article in question is such that he might 
well icinuin m ignorance that it was in bis mistress' possession.* 


28. A person is said to “counterfeit” who causes one thing to 
" Coiuitcrfett. ” resomblc another tiling, intending by means of that 
resemblance to practise deception, or knowing it to 
be likely that deception syU thereby be practised. 

Explanation 1, — It is not essential to counterfeiting that the imita* 
tion should be exact. 


' Surendra Noth' Ghosh, (1010) 11 

W. N. 1070. 

' Faith Chand AganooUa, (1010^ 44 


Cal. 477, F.B. 

' Batiwari Lai, (1 914) P. R. No. 80 
of 1014. 
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Explanation 2. — ^When a person causes one thing to resemble another 
thing, and the resemblance is such that a j)erson might 'be deceived 
thereby, it shall be presumed, until the contrary is proved, that the 
person so causing the one thing to resemble the other thing intended 
by means of that resemblance to practise deception or knew it to be 
likely tkat deception would thereby be practised. 

COMMENT. — For a thing to be termed ‘counterfeit,’ there should be some 
sort of resemblance sufficient to cause deception. 9f there is no such resemblance, 
it cannot be said to be ‘counterfeit,’ e.g., a counterfeit currency note which would 
not evan deceive a villager.* The word ‘counterfeit’ does not connote on exact 
n'production of the original counterfeited. The difference between the counterfeit 
and the original is not therefore limited to a difference existing only by reason of 
faulty reproduction.® 

The word 'counterfeit’ occurs in offences relating to coin providcil in Chapter 
XJl and offences relating to trade and property marks in Chai>ter XVIII. 

The ‘thing’ counterfeited may he a cojn or a pkve of metal. Its value is immaterial. 
The counterfeited eoin may Ik: more valuable so far as money value is considered 
than the coin for which it is intended to pass. 

If coins are made to resemble genuine coins and the intention of the rnoken; 
is merely to use them in order to foist a false case upon their enemies, tliose coins 
do not come witliiu the definition of counterfeit coins.® 

29. The word .“document” denotes any matter exi)ressed or des- 
, ,, eribed upon aiiv substanec by means of letters, 

“Document." * • ’ 

figures or marks, or by more tlian one of those means, 
intended to be used, o» whieh*may be used, as evidence of tliat matter. 

Explanation l.—lt is immaterial by wlmt means or upon what sub- 
stanec the letters, figures or marks are formed, or whether the e\'idence 
is intended for, or may be used in, a Court t)f Justice, or not. 

lI-la-STBATIONS. 

A writing cxjiressing the terms of a contract, which may be used as evidence 
of the contract, is a document. 

A cheque u;}on a tonkcr is a do''iin)cnt. 

A power-of-a*.tomcy is a document. 

A map or plan which is intended to l»c iimvI or w hich may be be used as evidence, 
is a document. 

A writing containing directions or instructions is a document. 

Explanation 2. — ^Whatever is cxpres.sed by means of letters, figures or 
marks as explained by mercantile or other usage, .shall be deemed to be 
expressed by .such letters, figures or marks ;^’ithin the meaning of this 
section, although the same may not be actually expressed. 

ll.I.UhTBA'l]ON. 

A writes his name on the back of a bill of cxclmnge payable to his order. The 

* Jwala, (1928) 51 All. 470. Jain, [19381 Nag. 192. 

‘ Local Ovoernment v. Seth Motilal », Velayudhatni, [1988] Mn d, 80. 
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TTi Mining of tbe endonemcnt, aa explained by mercantile usage, is tbat tbe bill 
is to be paid to the holder. The endorsement is a document, and must be con- 
strued in the same manner aB*if the words “pay to the holder” or words to that 
etteet had been written over the signature. 

COMMKNT. — A writing which Is not legal evidence of the matter expressed, 
may yet be a dccument if the parties framing it helieoed it to be, and intended it 
to be, evidence, of such mattcr.> An agreement in writing, which puf^rted to 
be entered into between five jicTsons, was signed by only two of them. Tt was 
held that it was a ‘document’ within the ntcaning of this section though H was 
not signed by all the parties thereto.* l.,etters or marks imprinted on trees and 
intci ded to be used aa evidence that the trees had been passed for removal by the 
Ranger of a forest, arc document.* 

30. The words “valuable security” denote a document which' is, 
,, ... or purports to be,* a document whereby anv legal 

right IS created, extended, transferred, restricted, 
extinguished or released, or whereby an\’ person acknowledges thartie 
lies under legal liabilitj', or has not a certain legal right. 

Il,I.rSlRATIOJi. 

A writes liis name on the back of n bill of exchange. As the effect of this endone- 
lucni is to transfer the rigid to the bill to any person who may become the lawftil 
tioldcr of it. tlie endorsement is a “valuable security.” » 

COMMENT Tlic words ‘'valuable security” denote a particular class of docu- 

ments, V‘Z., such doouiiients a., create or extinguish legal rights. 

1. ‘Which is. or purports to be.’- The use of the words "which is. or purports 
to be” indicates that a doeuinent which, upon Pertain cs-idence being given, msy be 
hehl t» be invalid, but on the face of it creates, or purports to creatK a right in 
iiumoveablc property, altliough a decree could not be pas!,e<l upon fhe document, 
comes within the pun'icw of this section.* 

.. . ... .. 31. The words “a will” denote anv testament- 

ary document. 

COMMENT. — ‘Will’ is the legal declaration of the intention of a testator with 
respect to his property which he desires to If carried into cITeet after his death.* 

32. In every part of this Code, except where a conAary intention 

w;oKii referring to appears from the context, words which refer to acts* 

ecta include Illegal onus. , 

••one. done extend also to illegal omissions.-* 

COMMENT. — ^This section puts an illegal oiuissiun on the same footing as a posir 
tive act. J 

1. ‘Actsr’ — An ‘act’ generally means something voluntarily done by a person. 
‘Art’ is a determination of the ViU, producing an eileet in the sensible world. Tliis 
word includes writing and speaking, or, in short, any external manifestation. Jin 

* Sheefait Ally, (1868) 10 W. R. 5P». 

(Cr.) 61, ‘A Beng. L. R. 12. * Ram Uarakh Pathak, (1026) 48 

‘ Jtamamami Ayyar, (1617) 41 All. 141). 

Mad. 586. » The Indian Succession Act 

* Kriehtappa, (1925) 27 Bom. E. R. (XXXIX of 1625), s. 2(A). 
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the Code it is not confined to its ordinary meaning of positive conduct of doing 
something) but includes also illegal omissions. 

2. 'Omissions’ — This wonl is used in the sdhse of intentkMial non-doing. 
Thus, according to this section, ‘act’ includes intentional doing as well as Intim- 
tional non-doing. The omission or neglect must, no doubt, be such as to have an 
active effect conducing to the result, as a link in the chain of facts from which an 
intentioneto bring about the result may be inferred.^ The Code makes punishable 
omissions which hsive caused, which have been intended to cause, or which tave 
been known to be likely io cause a certain evil effect in the same manner as it punishes 
acts, provided they were illegal. And when the law imposes a dutj' to act on a i)erson , 
his illegal omission to act renders him liable to punishment.* 

33. * The word “act” denotes as well a series of aets as a single act : 

* . the word “omission’’ denotes as well a series of 

“ Act.” “ Omiftsion. ” . . . , . . 

omissions as a single omission. 

C05DIENT. — TIic effect of s. .02 .and this ncction taken logcther is that the term 
‘act’ comprises one or more acts or one or niorc illegal omissions. 

34. J®^'hcn a criminal act is done by several persons, in furtherance 

Acts done hv scvtrai of the eoiiunon intention^ ttf all, each of such persons 

persons m fuTlboance .a.iir. .t. .*.1 'i**!. 

of common Intention. IS liahlo for that act iH tlic Same manner as il it 

were done by him alone. 

COMMENT. — Object.- This section is intended to meet cstscs in which it may 
be difficult to distiu."uish between the acts of the individual members of a party or 
lo prove exiictlj wh.aV pai'l was taken by each of them in fiirtberance of the com- 
mon intention of all. 'flic reason why all arc deemed guilty in such cases is, that 
the presence of accomplices gives encouragement, suflport, and protection to the 
person actiwlly comuiittini; an uvi* 

Principle. — This scclion cml»odics the princi|ile that if two or more persons 
intentionally do a thing jointly it i-. just the same as if each of them had done it 
individually.’ It is a svell rccogniseil canon of criminal jurisprudence that the 
('ourts cannot distiiiguisli between co-conspindors, nor cun tlicy inquire, even 
if it were iwissiiilo, a-, to tiic part Uikeu by each in tlic crime. Where parties go witlC 
a common jmrjnisc to execute a common oljjcct, cad) and dccryone becomes 
responsible for tlie acts of each and every other in execution and furtherance of 
their cojumon. purpose; as t he pu rpose is common, so must be tlic responsibiiity.^ 
All arc guilty qf tlic principal (ilfenee. not or aDctmenl. ffl t^OlllbllUlliUiis uf Ihi^ 
kind a mortal stroke, though gix'cn i*y one of tlic party, is dccincd in llie eye of the 
law to liax’c been given by every indmduul present and abetting. Tlic person actually 
giving the stroke is no more tlian the hand or instrument i*y wiiich tlic others strike.* 
DBut a jiarlynot cognizant of tlic intention of ids companion to coiiimit murder is 
Inpt liable, tliough he lias joined his eonipanioii to do an iinlawfiii act.* If the 
^'iininal act was a fresh and independent act springing wholly from the mind of tlic 
Uoer, the others are nol liable merely liceausewhen i^was done tliey were intending 
^ be partakeis w ith tlie doer in a different ctiminal act. 

TlurrnoUi Madathil Poker, (1880) Sfio/t ^Ihmed, (lO'i.'i) .’ll Pom. I.. R. 51.1. 
1 Weir 495. * Nga Aung 2'hein, (1935) 18 Ran. 

* Lalifkhan, (1895) 20 Bom. 394. 210. 

* Wargam Singh. 2S Lali. 4,23. 4* Duffey's and Hunt's Crus, (1380) 

« Gone*/, Singh v. Itam Jtaja, I Lewln 194. ' ** " ■ " *’ 

(1860) 3 Beng. L. R. (P.C.) 44, 45; s 



SECS. II2<84. ] 


GENEBAL EXCEPTIONS. 


96 


Scope. — This section deals with the doinR of separate acts, similar or drverse, 
by several persons; if all are done in furtherance of a common intention, each person 
is liaUe for the result of them all, as if he had done them himself, for ‘that act' and 
‘the act’ in the latter part of the section must include the whole action covered by 
‘a criminal act’ in the flist part, because they refer to it.r This section can be applied 
to an offence punishable under the second part of s. 304, though such cases may 
not be of frequent occurrence.* • 

, This section provides not only for liability to punishment, but also for subjection 
to another jurisdiction. If a foreigner in a foreign territory initiates an offence 
which is completed within British territory, he is, if found within British territory, 
Mabl • to be tried by yie British Court within whose jurisdietion the offeiice was 
completed.* ^ ^ 

1. ‘Common intention. ’ — ‘Conunon intention’ implies prearranged plan. It 
must be proved that the criminal act was dAAc in conceit pursuant to tne prearranged 
plan. The section does not say “t he commo n intention of all” nor does itsay “ani 
intention common to nH”h^ The es.sence ot the liabilitv is to be found in the exisjeijcc* 
of a common intention animating Ahc awused leading to the doing of a criminal 
act in furtherance of such intentionj_ It must l>e shown that the criminal act‘«m- 
plaincd against w as done by one of the accused perspna in furtherance of the common 
intention of all; if this is shown, then liability for the crime may be imposed on any 
one of the person i in the same manner as if tlic act were done by him alone.* The rafio 
of the above case is thus explainer! by Kuppuswumi Ayyur, J., in a recent case:* 
“The above decision is warrant only lor the proposition that it is not enough to attract 
the previsions oi this section that tlicre was the same intcntioivon the part of several 
jieople to commit a particular oriminal act or a similar intention but it is nece^ry 
> before the section could oom« into play that mu st. l)e a prearransy d ptan in 
1 pursuance of which tlie c riminal act wa s done, ^heir Lprdships do not rule out the 
; possiBility of a common intention developing in the course of events though it might 
I not have lieen present to start with, nor do they say that the intention cannot be 
inferred from the conduct of the assailants. The question whether tliere was such 
an intention or not will have to depend in many coses on inference to be drawn from 
the proved facts, and not on any direct evidence about a preconcerted scheme or ^ian 
which may not be available at air’»..''nic prearranged plan may be made shortly 
or immediately before the cximmission of the crime. A long standing conspiracy 
is not required. “.Siimo.a t similar inten tion” is not to be confused with “ common 
intention”, Pcrsi'us who have a isimmon intention must have the ‘mme intention’. 
“Same intention” must, to make it “common intention,” be indicau*d in aome way 
by worus or acts lietween the pereons who share it. Such intention may be inferred 

t from cireunistanees.' The conunon intention is an intention to commit the crime 
uctuoll}’’ committed and each accused person can be com ieled of tliat crime only 
if he has participated in tliat common intention.'' 

CASES. — Where eacl^f several persons took part in beating a jierson so as to 

‘ Barendra Kumar Ghosh, (1024) * AfoW.M6Slwh,(l913)47Bom.L.R. 

52 I. A. 40, 62 Cal. 197,211, 27 Bom. 941,1.1045] Lab. 3<i7, p.c. 

I<. B,. 148, overruling Kirmal Kanta * JSachimutbu Goundan, [1047] Mad, 
Boy, ( 1014 ) 41 Cal. 1072, andProfulla 423, 4:12. 

Aumear Ataaandar, (1022) 50 Cal. 41. • Gajraj Singh, (1046) 21 Luck. 597. 

- Af*»»ida,Jl»44]2CBl.403. » .Vga K, (1930) 8 Ran. 608. Fjs.; 

* CUmtaUU Babar, (1012) 14 Bom. James Dawdall, (1080) 81 N. L. tt. 
A. R. 147. • • 215 . jiaja Bam, (19S8) 14 Luck. 898. 
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break ^bteen ribs and cause his death, each of them was convicted dt motder.i 
Sindlarly, where a number of men armed with sticks made a ooncoted atladc 
i^on another man and practically killed him on the spot, they were hdd gu&ty 
of murder.' But where three persons assaulted the deceased and gave him a beating 
in the course of wliich one struck him a blow on the head, which resulted in death, 
in was held that, in the absence of proof that the accused had the common intention 
to inflictenjury likely to cause death, they could not be convicted of murder.' The 
accused were charged under s. 802 with the murder of a postmaster. At the trial 
the evidence showed that while the postmaster was in his office counting money,' 
three men, of whom the accused was one, fired pistols at him after having called 
upon him to hand over the money: he was hit in two places and died. The trial Judge 
directed the jury that if they were satisfied that the postmaster was killed in further- 
■nee of the common intention of all three men, then the aecused was guilty of murder, 
whether he fired the fatal shot or not. It was held by the Privy Council that the diree- 
don was correct.' Where a party of men set out towards a field, with the common inten- 
tion of attacking another party of men and preventing them from irrigating the field 
frgma well, and one of the attacking party had a gun and the others had lathis, and 
all of them attacked the other party with tlie result that two persons died of gun-shot 
wounds and others received dinTereiit injuries, it was held that all the participants in 
the atta<k were guilty luidcr s. 302 of murder.' Four persons went armed with guns 
to the house of Kto commit a robbery. K being absent, S and another of robbers got 
tothe minor son of Kto take tlicm to the field where K was working. During their 
absence the other two robbers remained at the house, one of them I taking his stand 
near the main door which he closed. Two sons of K. who were at their shops close 
by having had their suspicions aroused, then came to the house and pushed open the 
main door, whereupon I fired at them and killed one of them. It was held that S 
was guilty of murder in virtue of this section liecausc, tlioiigh temporarily absent, 
he was participating in the joint crifuinal action in tlic course of which the murder was 
committed.* * 

English case . — Lord Dacrc agreed with several persons to hunt in another's park 
for deer, and to kill all who might resist. One of the party liaving killed the keejier, 
all were held guilty of the murder, thougii J-oid l)a<Te was a quarter of n mile distant, 
and knew nothing of the individuid blow.’ 

35. Whenever an act, which is criminal only by reason of its being 

When «uch an act is With a criminal knowledge or intention, is 

CThninai by reason of done by several persons, each of such persons who 

Its being done wtth a. ^ 

criminal icaoaiedge or loin.s in the act With such knowledge or intention 

intention. -i-iij., 

IS iiable lor the act m the same manner as if the 
act were done by him alone with that knowledge or intention. 


COMMENT. — The preceding section provided for a case in wliirli a criminal 
act was done by several persons in furtherance of the common intenlion of all. 
Under this section a person assisting the aecused, who jptually performs the act, 
must be shown to have the particular intent or knowleuge, if tlie act is criminal 


' Gour Chunder Das, (1875) 24 
W. H. (Cr.) 5; Jtalffa v. Arian, (1880) 
F. R. No, 2 of 18S7. 

* Sipahi Singh, (1922) 45 All. 130; 
Vmedt (1923) ^ All. 7^, overruling 
Bfioto Singh, (1007) 29 All. 282. 

* i^ma Baidya, (1806) 19 Mod. 


483; Sultan, (1930) 12 Lah. 443. 

' Barendra Kumar Ghosh, (1984) 53 
1. A. 40, 52 Cal. 107, 27 Bom. LJl. 148- 
' Jrshad VUdh Khan, (1988) S5 
All. 007. 

• Jndar Singh, (1938) 14 Lah. 814. 

• Darre's casd, 1 Hole P. C, 489. 
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only by reason of its done trith acrimfaial knowledge orintention. 17 several 
persons, having one and the same crlminftl intention or knowledge, jointly eorasdt 
murder or an assault, each is liable for the offence as if he has acted idoaet but tt 
several persons join in an act, each having a different intention or knowledge feom 
the others, each is liable according to his own criminal intention or knowledge, and 
he is not liable further. If an act whidi is an offence in itsdf and without refetenee 
to any criminal knowledge or intention on the part of the doers is done several 
persons, each of such persons is liable for the offence. 

Neither s. 84 nor this section provides that those who take part in the act ate jointly 
liable for the same offence. They merely provide that each of the performers shall be 
liable for the act in the same manner as if the act were done by him alone. 

36. Wherever the causing of a certain effect, or an attempt to* cause 

that effect, by an act or by an omission, is an of^ 
fence, it is to be understood that the causing of 
that effect partly by an act and partly by an omis- 
offeiice. ^ 

fixUSTRATION. 

A intentionally causes Z's death, partly by illegally omitting to give Z food, 
and partly i*y licating Z. A has committed murder. 

COMMENT. — ^This section follows as a corollary from s. 82. The legal come* 
qucnccs of an ‘act’ and of an ‘omisiion* being the same, if^an offence is committed 
partly by an act and partly by an omission the consequences will be the same as tt 
the offence was coiuinitted by an ‘act’ or by an ‘omission’ atone. 

37, When an offence ^is committed by means of several acts, who- 

ever intentionally cckoperatcs in the commission 

Co-opemtlon by doing , * • 

one of Kvemi sctii con- of that offcnoe bv domg anv one oMhose acts, either 

stituting an olfence. . , . . ‘ 

Singly or jointly with any other person, commits 

that offence. 

ILLUETRATIOKS . 

(a) A and n agree to murder Z by sevcmlly and at different times giving him 
small doses of poison. A and B administer the poison according to the agreement 
with intent to murder Z. Z dies from the effects of the several doses of poison 
so administered to him. Here A and B intentionally co-operate in the commission 
of murder and as each of them does an act by which the death is Caused, th^ ate 
both guilty of the offence thougli their acts are se]>arate. 

(h) A and B are joint jtulors, and as such, have tlie charge of Z, a prisoner, 
alternately for six hours at a tune. A and B, intending to cause Z’s death, know- 
ingly co-operate in causing that effect by illegally omitting, each during the time 
of his attendance, to furnish Z with food supplied to them for that purpose. Z 
dies of hunger. Both A and B are guilty of the murder of Z. 

(c) A, a jailor, has the chaige of Z, a prisoner. A, intending to cause Z’s deoili, 
illegally omits to supply Z with food ; in consequence of which Z is much redoeed 
in sbrength, but the starvation is not sulHcient to cause lus death. A is disndsoed 
from his office, and B succeeds him. B, without collusion or co-operation wttli A, 
ifiegalty omits to supply Z with food, knowing that he is likely tbsreby to cauas 
Z’s death. Z dies of hunger, B U guilty of murder, but, as A did twl wroiKaato 
with S, Ala guilty only ot an attemipt to commit murder. 


Effeet caused partly 
by act and partly by 
omifl^lon. 


sion is the same 
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Im tiie same meaning as ‘unlawful.’* It is applicable to everything <1} which is 
on offence, (2) which is prohibited by law, and (3) which furnishes ground for a civil 
action. The prohibition in the hceond case must be leg,aL The accused submitted 
to his official superior a false ‘nil’ return of lands in his employment, and also made 
a false statement to the same effeet in a revenue inquiry. It was held that no offence 
was ooaunitted as the act of the accused was not ‘illegal'.* He was doubtless guilty 
of a breach of a departmental order, but he was not legally bound to furnish such 
information within the meaning of this section. 

44. The word “injury” denotes any harm whatever illegally 
“injuty” caused to any person, in body, mind, reputation 

^ ’ or property. 

9 COMMENT. ‘Injury’ is an act contrary to law.* It has the same meaning 
as ‘unlawful.'* It will include any tortious act. 

A Magistrate imposed a line in additon to a sentence of imprisonment on a con- 
viction for the offence of causing death by a rash and negligent act and gave compen- 
sation to the widow of the deceased out of the fine imposed. It was held that com- 
pSnaation could not be given to her for she did not suffer any injury as, here defined.* 
It may, however, be argued that notiiing could be more harmful to the mind of a 
woman than the death of her husband, and ti>e section speaks of harm to the mind as 
‘injury.’ The former Chief Court of the Punjab held that Ibss of her husband’s 
support affected a widow prejudicially in a legal right, and was therefore an injury 
as defined in the Penal Code.* 


45. Tho word “fife” denotes the life of a human being, unless the 

“Life." • contrary appears from the context, 

46. The word “death” denotes the death^of a human being, unless 

‘•Dtath.’’ the^contrajy api>ears from* the eonte.xt. 

47. The w'oij “auimal” denotes any living creature, other than 

"Ammii.” human being. 

48. The word “vessel” denotes anything made for the eonveyanee 

'"*’’** by Water of human beings or of property, 

49. Wherever the word “year” or the word “month” is used, 

“Yeat.” Monih. ’ understood that the year or the month 

^ IS to be reckoned according to the British calendar. 

inipriMmment for tlie space of one calendar 
nreew <h T fli’chargcd oil the day in Ihc succeeding iiiontii jmniediately 
preceding the day corresponding to thatfrom which his sentence takes effect.’ The 
y on which a sentence is passed on a prisoner is culcuiatod as a whole day. 

0. The word “section” denotes one of those portions of a chapter 
“Section.” this Codc Which arc distinguished by prefixed 

numeral figures. . 


* Fealur Bakman, (1029) 0 Pat. 725. 

* (1891) 14. Mad. 484. 

M Nfljfudtt V. Siibramania 

Mudab, (1864) 2 M. H. C. 158. 

* Fjalur Rahman, (1929) 9 Pat, 725. 
Paha Gangulu v. Mamidi Dali, 


(1897) 21 Mad. 74, p.b. 

• Saif AH, (1808) P, B, No. 17 of 
1808, v.B. 

’ Mtgottf V, Colvitt, (1870)4 C. P. 
D. 238. 
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51. The word “oath” includes a solemn affirmation substituted by 

„ law for an oath, and any declaration required or 

authorise by law to be made before a public sarvant 
or to be used for the purpose of proof, whether in a Court of Justice or 
not, 

COMMENT. — An oath is a relijpous asseveration, by which a person rsDounces 
the mercy, and imprecates the vengeanee of heaven, it he do not speak the tenth.* 
The form of oath differs according to the religious persuasion of the swearer. A 
Christian swears on the Bible, a Jew upon the Pentateuch, a Mahomedan upon the 
Koran . and a Hindu on the Gita. A Hindu or a Mahomedan has the statutory ri^t 
to be affirmed instead of taking an oath. * 

52. Nothing is said to be done or believed in “good faith” udiicb is 

“Good faith." done or believed without due care and attention. 


COMMENT. — The deiinition of “good faith” given here is merely a negative 
one. It does not define “good faith”. It says that an art is only done in good 
faith if it is done with due care and attention. The phrase “due care and attention'* 
implies genuine effort to reach the truth and not the ready acceptance of an ill- 
lutured belief. When a question arises as to whether a person acted in good faith, 
then it devolves upon him to sliow not merely thathelmd a good intention but that 
lie exercised such care and skill as the duty reasonably demanded for its due disiffiarge.* 
The question of good faith must be considered with reference to the position of the 
accused and the circumstances under which he acted. The law da4s not exact the 
same care and attention from all iicrsoiis regardless of the position they occupy.* 
In the General Clauses Act* this expression is thus defined: “A thing shall be 
deemed to be done in ‘good faith’ where it is ig fact done honestly whether it is 
done negligently or not.” • . , 


CASES. — ^Arrest without proper inquiry. — A police-officer, seeing a hone 
resembling one which his lather liad lost a short time previously, tied up in B’s 
premises, juinjied at once to the conclusion tliat B liad cither stolen the horse, 
or had purchased it from the tiiief. He found that B had bought the animal firom 
one S; so he sent for S and charged him with the tlieft without taking the trouble 
of getting any civdible information as to whcUier it w as hi» lather’s horse or not. 
It was held that lie had acted without exerciaiug due caie and attention.* 

Operation by unskilful person. — ^Where a person, uneducated in matters of 
surgery, operated on a man for internal piles by cutting them out with an ‘ordinary 
knife, ana the man died from hemorrhage, it was lield that he did not act in good 
faith although he had performed similar operations on previous occasions.* 

Superstitious but rash act. — ^Where the accused entertained a belief that a 
looping child whom he caught sight of in the early gloaming was a spirit or demon, 
pie child bemg in a place which the accused and bis fellow-villagers deemed to be. 
puunted, and acting on this belisf caused the death of tlie child by blows he inflicted 
swlore he disco vcixkI liii mistake, it was held that tlie accused was rightly convicted 


* WM/e, (1780) 1 Leach 808. 

‘ G«yai>i», (1984)0 Luck. 517. 

Doyol, 

11888) 12 Bom. 877, 808. 

* X (rf 1807, 8. 8 i20). 


* Sheo Surun Sahai v. JMetemed 
Faxil Khan, (1808) 10 W. R. (Cr.) 20. 

* Sukaroo Kobiraj, (1887) 14 CaL 
500. 
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under s. SOM, for, though he was under a mistake of fact, he did not in goodflidllir 
that is, with due care and attention, believe himself justified in doing the ant.^ 

52A. Except in section 157, and in section ISO in the case ib whi^ 
the harbour is given by the wife or husbaxidj of the 
person harboured, the word “harbour” mcludes 
the supplying a person with shelter, food, drink, money, clothes, arms, 
ammunition or means of conveyance, or the assisting a person by any 
means, whether of the same kind as those enumerated in this Section 
or not, to evade apprehension. 

COMMBINT. — This section was introduced by Act VIII of 1042 to give a uniform 
•meaning to the word ‘harbour’ which occurs in ss. 130, 186, 157, 212, 210A of the 
Code. Section 21 6B which defined ‘harbour’ for purposes of ss. 212, 216 and 21 6 A 
was omitted.' 


CHAPTER III. 

Of Punishments. 


53. The punishments to which offenders are liable under the pro- 
vislous of this Code are — 

First, — ^Death ; 

Secondly, — Transportation ; 

Thirdly, — Penal servitude ; 

^ Fourthly, — Imprisonment, Vhich is of two descriptions, namely ; — 

(1) Rigorous, that is, with hard labour. 

(2) Simple. 

Fifthly, — ^Forfeiture of property ; 

Sisethly, — ^Fine. 

COMMENT. — ^The principal object of punishment U the prevention of offences, 
and the measure of punishment must, consequently, vary from time to time according 
to the prevalei|ce of a particular form of crime and otlier uircunu,tan(>es. An amount 
of severity may be very appropriate at one time which would be quite uncalled for 
at another. 

To the six kinds of punislunents in the section, two more are added by subse- 
quent enactments, tiis:., whipping and deteiftion in reformatories. In the Madras 
Presidency the punishment of stocks is inflicted on offenders of lower castes.' 

1. Death. — Death is the punishment that must be awarded for murder by a 
■person under sentence of transportation (s. 808). It may be awarded as punishment 
ior the following offences : — 

(1 ) Waging war against the King (s. 121). 

(2) Abetting mutiny actually committed (s. 182). 


^ Hanot, (1887) P. R. No. 11 of 
1888. 

* Statement of Objects and Rea- 


Coz. of India, 1642, Part V, p. 
Mad. Reg. XI of 1816, s. 10 
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(8) Givilig or Mateating false evidence upon whidi an innocent person siiSiKS 
death (s. 1»4). 

( 4 ) Murder (s. 802). 

(5) Abetment of suicide of a minor, or an insane or an intoxicated person (s. 80S>. 

(6) Dacoity accompanied with murder (s. 806). 

(7) Attempt to murder by a perstm under sentence of transportation, it hurt 
is caused (s. 807). 

■ 2. SXransportatkm. — Transportation for life must be inflicted — 

(1) for unlawful return from transportation (s. 220). 

(2) for being a thug fa. 811). 

3. Peiml servitude. — ^The punishment of penal servitude, which is a substitute 

for transportation, is applicable only to Europeans and Americans under Act XXIV» 
of 1856. By reason of the difficulty of providing a place to which Europeans or 
Americans can, with safety to their health, be sent for the purpose of undetgrdt^ 
sentences of transportation or of imprisonment for long terms, it has become ex- 
pedient to substitute other punishments for that of transportation. ^ 

Penal servitude is a punishment srhich consists in keeping an offender in confine- 
ment and compelling him to labour. Persons sentenc^ to penal servitude are, 
during the term of the sentence, confined in such prison within British India as tiie 
Governor-General in Council directs, and kept to hard labour.' 

4 . Imprisonment. — Imprisonment is of two kinds: (a) rigorous, and Jb) 
simple. In the cose of rigorous imprisonment the offender is put to hnrd labonr 
such as grinding com, digging earth, drawing water, cutting fire-wood, fcmvitKiMid, 
etc. In the case of simple imprisonment the offender is confined to jail wtd Is IMii 
put to any kind of work. 

The maximum imprisonment that can be awarded for an offence b foiii Issjn 
yean (s. 55). The lowest term actually named for a g)ven offence is twun^-isW 
hours (s. 510), but the minimum is unlimited. • ,, 

The minimum term of imprisonment, however, is fixed in the following two UNfifa : 

(1) If, at the time of coounitting robbery or dacoity, the offemfer uses Mfif 
deadly weapon, or causes grievous hurt to any person, be is punbhed wtth llfi- 
ptisonment of not less than seven years (s. 897). 

(2) If, at the tune of attempting to commit robbeiy or dneoity, the offender 
is armed with any deadly weapon, he is punished 'with imprisonment not lew 
tiian seven years (s. 898). 

An offender is punbhed with rigorous imprisonment without the alterna t i v e 
of simple imprisonment, in the cases of — * 

(1) Giving or fabricating false es'idence with intent to procure conviction ot an 
offence which is capital by tlib Code, or by tiie law of England (s. 194). 

(2) Unlawftil return from transportation (s. 226). 

(8) lioiwe-tiespass in order to the commission of on offence puntehable with 
death (s. 449). 

The foUowing offences are punishable with simne iin pnytnni^t ooIy ; — 

(1) Public servant unlawfiillv engaging in tradeTw unlawfully buying or hiHiMiMr 
tor property (ss. 168, 189). 

(2) A person absconding to avoid service of summons or other pcocesdliigs 
from a public servant gfapreventing service of summons or other prQeeedin||S, or 
pcevcntbig pifatication tnnei^ or not attending in obedience to an otdn fitpm a 
public servant (ss. 172, 178, 1,^). 

' TbePria(KH»sAct(IlIof 1900 ),b. 19. 


I. P.c.^ 
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-(8) Intentional omission to produce a document to a public servant by a person 
le^lly bound to produce such documents; or intentional omission to give -notice 
or information to a public servant by a person legally bound to give; or Intentional 
omission to assist a public servant when bound by law to give assistance (ss. 175, 
176, 187). 

(4) Refusing oath when duly required to take oath by a public servant; or 
refiising^to answer a public servant authorised to question or reftising to sign any 
Statement made by a person himself before a public servant (ss. 178, 1 70, 180). 

(5) Disobedience to an order duly promulgated by a public servant if such dis- 
obedience causes obstruction, annoyance, or injuTy (s. 188). 

(6) Escape from conhneinent negligently suffered by a public servant ; or 
negligent omission to apprehend, or negligent sufferance of escape, on the part of a 
public servant in cases not otherwise provided for (ss. 223, 225-A). 

(7) Intentional insult or interruption to a public servant sitting in any stage 
of a judicial proceeding (s. 228). 

(8) Continuance of nuisance after injunction to discontinue (s. 291). 

*- (9) Wrongful rertraint (s. 841). 

(10) Defamation ; printing or selling defamatory matter known to be so (ss. 500, 
601,502). 

(11) Uttering any word, or making any sound or gesture, with an intention to 
insult the modesty of a woman (s. 509). 

(12) Misconduct in a public place by a drunken person (s. 510). 

5. Forfeiture. — The punishment of absolute forfeiture of all property of the 
offender is now abolished. Sections 61 and 62 of the Penal Code dealing with such 
forfeiture are repealed by Act XVI of 1921. 

There are, however, three offences in which the offender is liable to forfeiture 
of specific property. Th^ are 

(1) Whoever commits, or prepares to commit, depredation on the territories 
of any pnwer-at peace wiUi the King shall be liable, in addition to other punishments, 
to forfeiture of any property used, or intended to be^iibdin committing such depreda- 
tion, or acquired thereby (s. 126). 

(2) Whoever knowingly receiveti property taken as above mentioned or in waging 
war against any Asiatic Power at peace with the King, shall forfeit such property 
(8. 127). 

(8) A public sers’ant, who improperly purchases property, which by virtue 
of his office he is legally proliibited from purchasing, forfeits such property (s. 169). 

6. Fine. — Fine is the only punishment in the following rases : — 

(1) A person in charge of a merchant vessel, negligently allowing a deserter 
from the Army or Navy or Air Force to obtain concealment in such vessel, is liable 
to a fine not exceeding Rs. 500 (s. 137). 

(2) The owner or occupier of land on which a riot is committed or an unlawhil 
assembly is held, and any person having or claiming any interest in such 

and not using all lawful means to prevent such riot qr unlawful assembly, is punisb- 
able with a line not exceeding Rj. 1,000 (s. 154). 

(8) The person for whose benefit a riot luu been conunitted not having duly 
endeavoured to prevent it (s. 155). 

(4) The agent or manager of such person under like cii^dtnstances (s. 156). 

(5) False statements in connection with an election (s. 171-G.) 

(6) Illegal payments in connection with an flection (s. 171.H.) 

(7) Failure to keep election accounts (s. 171-1.) 
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(8) Committing of a public nuisance not otherwise punishable. Is pimishalile 
wM a fine not exceeding Rs. 280 (s. 890). 

(9) Voluntarily viUating the atmosidiere so as to render it noxious to the public 
health. Is punishable with a fine of Rs. 500 (s. 278). 

(10) Obstructing a public way or line of navigation, is punishable with a fine not 
exceeding Rs. 200 (s. 288). 

(11) Publication of a proposal regarding a lottery, is punishable with a fine 
•not exceeding Rs. 1,000 is. 2fi4-A.) 

7. IVfaipplng. — This form of punishment is added by the Whipping Act under 

which offenders are liable to whipping as an alternative or an additional punishment 
for certain offences. • 

The Whipping Act of 1909 has reduced the munber of offences for which thia 
punishment is now inflicted. 

In France, Germany and the United States corporal punishment has been abolisfaed. 

8. Detention in Reformatories. — Juvenile offenders sentenced to transporta- 
tion or imprisonment may be sentenced to, and detained in, a Reformatory Schyl 
for a period of three to seven years J 

54. In every case in which sentence of death shall have beenpasssed, 

of ,e„. the Central Government or the Provincial Govem- 
tenceofdesUi. ment of the' Province within which the offender 

shall have been sentenced may, without the consent of the offender, 
commute the punishment for any other punishment provided by this 
Code. * 

55. In every case in which sentence of transportation for life shall 

Comm Utkin of wn been passed, the ProYincial Government of 

tenec of tranipotuuon the Province within wliich the offender shall have 
*■ been sentenced may, without the consent of the 

offender, commute the punishment for imprisonment of either descrip- 
tion for a term not exceeding fourteen years. 

55A. Nothing in section fifty-four or section fifty-five shall de- 

Sav,n» for Royal togatc from the right of His Majesty, or of the 
prerogative. Govemor-General if any such right is del^ated to 

him by His Majesty, to grant pardons, reprieves, resjiltes or remis- 
sions of punishment. 

56. Whenever any person being a European or American is con- 

of E victed of an offence punishable lAider this Code 
peanaand Amerioantto with transportation, the Court shall sentence the 
offender to penal servitude instead of transporta- 
tion according to the provisions of Act XXIV of 1855 : 

Provided that, where an European or American offender would, 
Pmviw utoaan but foT such Act, be liable to be Sentenced OF Ordered 
' for temi excerdiim taa to be transported for a term exceeding ten years, 
I yearn but not for shall be liable to be seateneed 

! * ActVm of 1807, a. 8. 
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or ordered to be kept in penal servitude for such term exceeding six 
years as to the Court 4eems fit, but not for life. 

57. In calculating fractions of terms of punishment, transporta* 
FiaeUaiu of tenn« of ^hail be reckoned as equival^t to trans- 

punMiment*. portation for twenty years. 

comiSent.— A Bentrnce of transportation for life does not necessarily meeut M 
one of not more than twenty years and the convict is not necessarily entitled to re- 
mission.^ 


58. In every case in which a sentence of transportation is passed, 

loitenced offender, until he is transported, shall be dealt 
with in the same manner as if Sentenced to rigorous 
imprisonment, and shall be held to have been under- 
going his sentence of transportalon during the term of his imprison- 
nvent. 

COMMENT. — This section can no longer be eonstrued as providing only for the 
transitory detention of prisoners awaiting conveyance to a penal settlement outside 
India. Acts passed since the Penal Code have effected a radical change in the 
law relating thereto. A sentence of transportation no longer necessarily involves 
prisoners being sent overseas or evAi beyond the provinces wherein Urey were 
convicted. A prisoner sentenced to transportation may be sent to the Andamans 
or may be kept in one of the jails in India appointed for transportation of prisoners 
where he will be dealt" with in the same manner as a prisoner sentenced to rigorous 
imprisonment.’ 

59. In every case in whick an offender is punishable withimprison- 
Tnasportsuon ia-- nient for a term of seven years or upwards,* it shall 

stead of uqiiisoiiBuat. competent to the Court which sentences such 

offender, instead of awarding sentence of imprisonment, to sentence 
the offender to transportation for a term not lc.ss than seven years,* 
and not exceeding the term for which by this Code such offender is 
liable to imprisonment. 


COMMENT. — ^This section only enacts a general rule to the effect that in the 
case of offences for which no transportation is specially mentioned as a punish- 
ment and-whicu are punishable with imprisonment for a term of seven years or 
upwards, it is competent to tlie Judge to substitute a sentence of transportation 
as a substantive sentence for that of imprisonment.’ The term of transportation 
under this section pannot exceed the term of imprisonment provided by tl»e section 
under which a eonviction is had and cannot be less than seven years. 

Ingredients. — ^The essentuds of the section are — 


1. The offender must be punishable with imprisonment for seven years or up- 
wards in respect of an offence punishable under this Code. 

2 . The term of transportation awarded in lieu of imprisonment should not be 
less than seven years-and should not exceed the term for which imprisonment could 
be inflicted.* 


’ Kiskori Lai, (1945) 47 Bom. L. R. 
625, p.a 

’ Kishori Lai, ibid. 


’ Kunhussa, (1882) 6 Mad. 28. 
;9.^rora, (1908) P. R. No. 81 of 
TW3. 
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1, 'Imprisonmsat for a term of seven years or upwards.’— The puaieh- 
ment for one offence alone must J3e Imprisonment for seven years or i^>watds. It 
cannot he made up by adding two sentences together, and then commuting the 
amalgamated period to transportation.* A general sentence of transportation for 
two or more offences, when only one of tiie punishments awarded is seven years 
imprisonment, is illegal.' 

2. ’Transportation for a term not less than seven years’.— Vfhere an 
■offence is punishable either with transportation for life or imprisonment for a term 

of years, if a sentence of transportation for a term less than life is awarded, such 
term cannot exceed the term of imprisonment. The transportation awarded cannot 
CNoeed the imprisonment for which the prisoner might have been sentenced, even 
though it would have been open to the Court to award a longer period of trans-^ 
portation under the section appropriate to the crime. 

Thus, where the law gives the alternative punishments of death, transportathm 
for life, and rigorous imprisonment extending to ten years, and the Court does 
not inflict the extreme penalty of transportation for life, it cannot award more 
than ten years’ transportation.* , * 

Transportation cannot be substituted for impriaoiunent in default of fine. 
—This section does not authorise the substitution of transportation for the imprison- 
incnt to which a Court can sentence an offender in default of payment of fine.* 

60. In every case in which an offender is punishable with imprison- 

sentaiee m.v be (is which may be of either description, it shall 

certain cues of impn- be pompetont to the Court which sentences such 

Konment) wholly or „ , ‘ . * , , . . 

imtuy rifotwi* o» offender to direct m the sentence that such impnson- 

**“’'’**■ ment .shall be wholly rifjorous. or that such imprison- 

ment shall be wholly simple, or that any part*of such imprisonment 
shall be rigorous and the rest simple. 

61. [Sentence of forfeiture of properti/,] Repealed by the Indian Penal 
Code (Amendment) Act, 1921) (XVI of 1921), s. 4. 

62. [Forfeiture of property, in respect of offenders punishable with 
death, transportation or imprisonment.'] Repealed by the Indian Penal 
Code (Amendment) Act, 1921 (.WI of 1921), s. 4. 

63. Where no sum is expressetl to which a fine ma^j extend, the 
Amoimt r* Sn«. aiiiount <)f fine to svhich the offender is liable is 

unlimited, but shall not be excessive. 

COMMENT. — fine is Axed with due regard to flie circumstances of the case 
in which It is imposed and the condition In life of the offender. 

64. In every case of an offence punishable with imprisonment as well 
senteiuieocinipiiMin- as fine.** in wliich the offender is sentenced to a fine, 

meat ror oon'PftymeQt « 

"f One- whether with or without imprisonment, 

* Mootkee Kora, (ISBS) 3 W. R. 1; of 1915-, SayyapureddiChitinMya, (1910) 

Solar jBaJlrA«h,<1001)P.R. No. 27 ofl901. 48 I. A. 35, 44 Mads2e7, 28 Bom. L. R. 

* KhotiauUah, (1866) 5 W. R. (Cr.) 44. 705- 

> Naiada, (1876) 1 All. 46, V.B.; * Kunhusoa, (1882) 6 Mad. 28*, 

rirwro, (1808) P. R. Jito. 81 of lyOSi Nuran, (1880) P. R. No. 17 of 1880. 
Muhammad Shar^, (1915) P. R. No. U 
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and in every case of an offence punishable with imprisonment or fine, 
or with fine only, in which the offender is sentenced to a fine, 
it shall be competent to the Court which sentences such offender to 
direct by the sentence that, in default of payment of the fine, the of- 
fender shall suffer imprisonment for a certain term, which imprison- 
ment shall be in excess of any other imprisonment to which he may have 
been sentenced or to which he may be liable under a commutation of 
a sentence. 

COMMENT. — The wonling of the section is not happy, but the Legislature 
intended by it to provide for the award of imprisonment in default of payment 
oof fine in all cases in which fine can be imposed to induce the offender to pay the 
fine. 

The cases falling under this section are : — 

Where the offence is pimishablc with (a) imprisonment with fine, or (h) imprison- 
ipent or fine, or (r) fine only, and the offender is sentenced to (f) imprisonment, 
or (n) fine, or both, the Court may sentence tlie offender to a term of imprison- 
ment in default of payment of fine. 

1. ’Imprisonment as well as fine’. — ^The words ‘as well as’ do not mean 
here and as will be seen from the oonoluding words of the first clause, mz., ‘whether 
with or without imprisonment.’ The words ‘imprisonment as well as fine’ include 
(a) offences punishable with imprisonment or fine in the alternative, and <b) offences 
punishable with imprisonment or fine, or both, cumulatively,* 

65. The term for which the Court directs the offender to be impri- 
Limit to fraprison. soncd iu default of payment of a fine shall not ex- 

mem for non-payment , -l- -l 

i.[ sne, when impnion- ccer one-f6urth of the term of imprisonment wmen 

ment and fine award . j. » .j, 

able. IS the maximum fixed for the offence, ii the offence 

be punishable with imprisonment as well as fine. 

COMMENT. — ^This section applies to all cases where the offence is ‘punishable 
with imprisonment as well as line’, f.e., eases where fine and imprisonment can be 
awarded, and also those where the punishment may be cither fine or imprison- 
ment, but not both. The only eases that it does not apply to are those dealt with 
in s. 67 where fine only can be awarded.* 

Section 33 of the Criminal Procedure Code acts us a corollary to tills section. 

66. The fniprisomneiit which the Court imposes in default of pay- 

„ ... . ment of a fine may be of any description to which 

UnenpUon or impri- • i"' , i ^ ^ 

Bonment for non-pay- the offender might Iiavc been sentenced for the 

meat of fin*. „ 

offenee. 

COMMENT. — ^The imprisonment in default of payment of a fine may be either 
rigorous or simple. 

67. If the offence be puni.sliable with fine only, the imprisonment 

which the Court imposes in default of payment of 
noI^SSSm?St“"f fli”. the fine shall be simple, and the term for which 
rue”witt^&r*on^“‘*' Court dirccfs the offender to be imprisoned, 
in default of payment of fine, shall not exceed the 
* Yakoob Sahib, (1808) 22 Mad. 288. * Ibid. 
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following scale, that is to say, for any term not exceeding two months 
when the amount of the fine shall not exceed fifty rupees, and for oi^ 
term not exceeding four months when the amount shall not exceed one 
hundred rupees, and for any term not exceeding six months in any other 
case. 

COMMKNT. — ^This section refers solely to cases in which the offence is punish- 
• able with fine only and has no application to an offence punishable either with im- 
prisonment or frith fine, but not with both. Such offences are governed by s. 65. 

68. The imprisonment which is imposed in default of payment of a 
impriionment to ter- fine shall terminate whenever that fine is either, paid 

minste on payment of , . , , . , 

fine. or levied by process of law. » 

COMMKNT. — See ss. 386-880 of the Criminal Procedure Code as to the mode 
in which fine is levied. 

69. If, before the expiration of the term of imprisonment fixed in 
TermiimUon of im- default of payment, such a proportion of the fiifb 

or levied that the term of imprisonment 
suffered in default of payment is not less than 
proportional to the part of the fine still unpaid, the imprisonment 
shall terminate. 

ILr.t’STRATlO}!. 

A is sentenced to a fine of one hundred rupees and to four months' imprison- 
ment in default of payment. Here, if seventy-five rupees of the fine be paid or 
levied before the c.\pirntion ofone month of the imprisonment, A will be discharged 
as soon as'tlic first month has evpired. If sew-nty-iiij nii>ce!» be paid or levied 
at the time of the expiration of the first month, or at any liitea time while A con- 
tinues in imprisonment, A will be immediately discharged. If fifty rupees of the 
fine Iw paid or levied before tlie expiration of two montlis of tlic imprisonment, 
A will l)e diwhnrged as soon as tlie two months are completed. If fifty rupees be 
paid or levied at the time of the expiration of those two months, or at any later 
time while A continues in imprisonment. A will he immediately diseharged^r^MtJ ' 
COMMENT.— It the tine imposed on an aeeuseil is paid or levied while he is 
imprisoneii for default of ])ayment, his imprisonment will immediutelv terminate: 
and if a proportion of the fine be p.-tid during the imprisonment, a proportional 
abatement of the imprisonment will take place. The Court has. however,, no power 
to refund fine. 

70. The fine, or any part thereof which remains unpaid, may be 

levied at any time within six years after the passing 

Fine leviable within . , •' ® 

six yean, or during ot thc sentciicc, and if. under the sentence, the 

iinpriBoiunent. ofTendcr^ bc liable to imprisonment for a longer 

period than six years, then at any time previous to the expiration of 

that period; and the death of the offender docs not discharge from the 

not to dis- liability any property which would, after his death, 

liability^ bc legally liable for his debts. 


COMMENT. — Imprisonnient in default of fine does not liberate the offender 
from his liability to.pay the full amftunt of fine imposed on him. Such imprison- 
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meat is not a discharge or satisfaction of the fine but is imposed as a puaiduaeiit 
for non-payment 'of contempt or resistance to the, due execution of the septmice. 
The offender cannot be permitted to choose whether he will suffer in his person 
or his property. His person will cease to be answerable for the line. But his pro- 
perty will for a time continue to do so. The bar of six years may save the property 
of the accused but not his personal arrest. The liability for any sentence of im- 
prisonment awarded in default of payment of fine continues after the expiration of 
six years.' Any proceeding taken after six years to recover fine by sale of im- 
moveable property of the offender is timo-barred.* The death of fl|i offmder does 
not discharge any property which would, after his death, be legally liable for his 
debts from liability to discharge any fine due from him.’ 

* 71. Where anything which is an offence is made up of parts, any 
of pumaiuneiit of which parts is itself an offence, the offender 

of Ofienoe made up of . . 

several offenree. Shall not be punished JW'ith the punishment of more 
than one of such his offences, unless it be so expressly provided. 

• Where anything is an offence falling, within two or more separate 
definitions of any law in force for the time being by which offences are 
defined or punished, or 

where several acts, of which one or more than one would by itself or 
themselves constitute an offence, constitute, when combined, a different 
offence, 

the offender shall not be punished with a more severe punishment 
than the Court wliieh tries him could award for any one of such offences. 

j Cr-LfSTBATlONS. 

(а) A gives Z fifty strokes witli a stick. Here, A irmy have committed the 
offence' of voluntarily causing liurt to Z by the whole beating, and also by each of 
the blows wliicli make up the whole beating. If A were liable to punishment for 
every blow, he might be imprisoned for fifty years, one for each blow. But be is 
liable only to one punishment for the whole beating. 

(б) But if, while A is beating Z, Y interferes, and A intentionally strikes Y, 
here, as the blow given to Y is no part of the act whereby A voluntarily muses 
hurt to Z, A is liable to one punishment for voluntarily causing hurt to Z, and to 
another for the blow given to Y. 

COMMENT.— The section says that where an offence is made up of parts, each 
of which constitutes an offence, the offender should not be punished for more than 
one offence unless expressly provided. Where an offence fails within two or more 
separate definitions of offences; or where several acts of whi<>h one or more than 
one would, by itself or themsclNcs, constitute on offenec, ronstitute when combined 
a different offence, the offender should not be punished with a more severe punish- 
ment than the Court wMch tries him could award for any one of such offences. 
The section governs the whole Code and regulates ite limit of punishment in cases 
in which the greater offence is made up of two or more minor offences. It is not a 
rulp of adjective law or procedure, but a rule of substantive law regulating the 
measure of punishment, and it does not, therefore, affect the <}uestk)n of convictiont 

n Sakharam, (1884) Unrep. Cr. BMkalal, (1940) 48 Bom. L, B. IBS! 

Bom. 147. 

Colferlor of Broach v. Ochhavlal , • Nffo Bom, (1987) 18 Lude. 806. 
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which rdates to the province of procedure. The section contemplntes separate 
pankhmente for an oOence agi^nst the same law and not under diffen nw t lawe.* 

The rules for aMcssment of punishment are laid down in ss. 71 and 78 of the 
Penal Code and s. 85 of the Code of Criminal Procedure. Section 88 of the Code 
of Criminal Procedure provides that when a person is convicted at one trial of two 
or more offences, the Court may, subject to the provisions of s. 71 of the Tndiaii 
Penal Code, sentence him, tor such offences, to the several punishments jSreserlbed 
• therefor which such Court is competent to inflict; and in tte case of codsecuttve 
sentences, it shall not be necessary for the Court, by reason only of the aggrepfte 
punishment for the several offences being in excess of the punishment which it is 
o ■■miKtent to inflict on conviction of a single offence, to seiid the offender for trial 
liefore a higher Court. It, therefore, enhances the ordinary powers of sentences 
given to Magistrates by s. .12, Criminal Procedure Code; but in order to bring a casw 
within the purview of this section, the accused must have been convicted <rf two or 
more offences in the same trial, and the sentence for any one of these offences shotild 
not exceed the limits of theii ordinary powers. The limits fixed by this section 
refer to sentences passed simultaneously, or upon charges which are tried sirmri- 
ianeously. Sentences of imprisonment passed under it may run concurrently. 
The explanation and illustration added to s. 35 of Act V of 1898 are repealed (Act 
XVIII of 1928). This sets at rest the conflict of opinion as to what are or what 
are not “distinct” offences. Separate sentences can be passed in respect of separable 
offences dealt with under s. 71 of the Penal Code. The distinction between “sepaf- 
ablc” offences under s. 71 of the Code and “distinct” offences under e. 85 of the 
Criminal Procedure Code has been done away with, s/ ^ 

Section 235 of the Code of Criminal Procedure contains only rules of criminal 
pleading in regard to joinder ,of charges, and it does not deal with the sentence to 
be parsed on the charges of the offences mentioned in the several illustrations. 
It says : • ^ 

(1) If, in one series of acts so connected togetlier as to form the same trans- 
action, more offences than one are committed by the same person, he may be charged 
with, and tried at one trial for, every such offence. 

(2) If the acts alleged constitute an offence falling within two or more separate 
definitions of any law in force for the time being by which offences are defined or 
punished, the person aecuswl of them may be charged w ith, and tried at one trial 
for, each of such offences. 

(3) If several acti, of which one or more than one would by itself or themselves 
constitute an offence, constitute when combined o different offsnoe, the person 
accused oi them may be charged with, and tried ot one trial for, the offence cons- 
tituted by such acts when combined, and for any offence constituted by any one 
or more, of such acts. 

f4) Nothing contained in this section shall affert the Indian Penal Code, s. 71. 

Section 71 of the Penal Code and a. 235 of the Criminal Procedure Code^ 
Reading s. 285 with s. 71 we get o four-fold result which may be stated thus ;* — 

1. A repetition in the asmtk transaction of several criminal acts of exactly the 
same character may constitute one crime, e.g., a number of blows on one person, 
a number of lies in one continuous deposition, or a number of artides stolen at one 
house-breaking. That is a case covered by s. 71 (see ill. (a)). The greater or lesser 
number of criminal acts may add to ot diminish the heinousness of the offence. 

‘ Sukknandan B^i, (1917) 19 Cr. • Alahadeogir, (1012) 9 N. I*. H. 
L. J. 167. • 28, 29, U Cr. L. J. 185, 187. 
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2. A siiiKle transaction may give rise to either — 

(1) several offences of a different character, each complete in ttself and distinct 
ftom the other, f.g., criminal breach of trust accompanied by fslsillcation of accounts 
as a preliminary or a sequel to such breach ; or 

(2) several offences of the same character hut affecting different persons, e.g., a 
single gun shot fired with criminal intent which injures two or more persons. 

Each guch offence is separately indictable and punishable. Sm sub.-s. (/) of s. 
235 and ill. (b) to s. 71 and ills, (a), (f)&nd tg) to s. 235. 

Where different persons arc injured, grievous hurt being caused in one case and 
simple hurt in otliers, it is competent for the Court to impose separate and accu- 
mulative sentences.' But separate sentences cannot be passed under ss. 328 and 
826 in the case of an assault upon a single person.' 

8. The same series of acts may constitute different offences. All may be charged, 
but only one offence may be regarded as committed for the purpose of inflicting 
punishment, e.g., a person who sets Are to a ware-house. Here his act is an offence 
under s. 435, and also under s. 436, and, though he may be charged for both, be 
cKiinot be punished for more than one of these offences. Only one offence has been 
committed and the punishment must not exceed that applicable to the graver 
offence. See cl. 2 of s. 71 and sub-s. i2) of s. 235. 

It is a general rule that when, in the same penal statute, there are two clauses 
applicable to the same act of an accused, the punishments are not to be regarded 
as cumulative, unless it be so expressly provided.' 

4. An act, in itself an offence, may become cither an aggravated form of that 
offence, or a different, offence, when combined with some other acts, innocent or 
criminal. Here we have a compound offem>c wliich, as well as its component minor 
offence, may be charged under s. 285, sub-s. (3). But if the compound offence 
is made out, no punishment can be awarded beyond that which can be given in res- 
pect of it ki virtue, of s. 71. For instance, upon the sauic facts a person may be 
charged for using criminal force under s. 3S2 and under s. 1 52 for the same force 
against a public servant. But though convicted on both charges, he could not 
receive a higher punishment than tliat which is provided by the latter section. 

GASES. — 1. Several offences constituting one offence. — Where the accused 
stole property at night belonging to two different jwrsons from the same room of 
a house;* where the aoecused stole at the same time two bullocks w'hich belonged 
to two different owners, and which were tied to the yoke of a cart;' where the accused, 
a guard in char^ of a goods train, stole articles belonging to two different persons 
from separate bags in a truck,* it was held tluit the accused could not be convicted 
and sentenced separately for two distinct offences of theft. 

2. Single transaction giving rise to several offences. — ^An accused was con- 
victed under s. 457 of the Penal Code of house-breaking by night in order to commit 
the offences of mischief and assault and also under ss. 420 and 352 for tlie offences 
of mischief and assault, and punished separately for each of the offences. These 
offences formed part of one transaction. Jft was helcUthat the sentences were legal.' 
An accused who threatended three witnesses was convicted and sentenced to four 


' Bedeskar, (191.5) .57 All. 628; Pira, 
(1025) 27 Cr. Li. J. 818, 27 P. L. U. .147. 
' Deni Sahai, (1027) 28 Cr. L. J. 082. 
' Per West, J., in Dod Basaya, 
(1874) 11 B. H. C. 18, 15. 

* Shrikk Moneeah, (1869) 11 W. R. 


(Cr.). 88. 

* Krishna Shahe^, (1807) Unrep. Cr. 
C. 027. 

• HarI}tai,(1905)P.R.No..58ofie05. 
’ Jiirichan, (1H88) 12 Mad. 8«. 
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monthB’ imprisonment for threat to each witness. It was held that if a person at 
one time criminally intimidates jthree different persons, and each of those persons 
brings a separate charge against him he may be convicted for an offence as against 
each person, and be punished separately for each offence.^ Where the accused 
stole a bullock from the jungle, where it was put to graze by its master, a cortman, 
and then killed it for food and was convicted of the offences of theft and mischirf 
at one trial and was sentenced separately for each oifenoe, it was held that the 
■sentences were legal. Theft and mischief are two distinct offences covered by two 
separate deflntions and punishable separately as such.* 

Rioting and grievous burt. — ^Tlie question as to whether a member of an un- 
lawful assembly, some members of which have caused grievous hurt, can be punish- 
ed for the offence of rioting, as well as for the offence of causing grievous hurt, baa 
led to a divergence of opinion between the High Courts of Botnbay and Allahabad* 
and the former Chief Court of the Punjab on the one side, and the High Court of 
Calcutta on the other. 

AH the High Courts are unanimous on the point that where an accused U guilty 
of riot and has also by his own hands caused grievous hurt, separate sentencos 
may be passed for each of the two offences without regard to the Umit of the emn- 
bined sentences. Tn such a case the total punishment can legally exceed the maxi- 
inuin which the Court might pass for any one of the offences.' 

But where the accused is convicted of rioting and of hurt which he has not him- 
self committed but for which he is liable under s. 1 49, there is a difference of opinion. 

A full bench of the Calcutta High Court has ruled that separate sentences passed 
upon persons for the offences of rioting and grievous hurt arj not legal where it ia 
found that such persons individually did not commit any act which amounted to 
voluntarily causing hurt, but H'cte ffuilty of tliat offence under s. 149 of the Penal 
Code.* 

The Madras and Patna High Courts Iiave adopted flic same view.* The for- 
mer rilief Court of the Punjab had also held likewise.* 

A full bend] of the Bombay High Court has decided that where an accused is 
convicted of rioting and of hurt, and the conviction for hurt depends upon the appli- 
cation of s. 149 of the Penal Code, it is not illegal to pass two sentences one for 
riot, and one for hurt; provided the total punishment does not exceed the maxi- 
mum which the Court might pass for any one of the offences.’ The Allahabad 
and Rangoon High Courts have foUowed the Bombay view.* Tlie Bombay view 
will, however, require reconsideration as the Privy Council has now deQnitely laid 
down that g. 140 creates a specific offence.* • 

3. Same facts constituting ditferent offences.. — .An accused cannot "be punish- 


30. 

2 

a 

r.B. i 


Goobar Khan, (1808) 9 H. (C 

Paw Din, flOSS] Ran. 63. 

Sana Punja, (1892) 17 Bom. 2< 
- i Ftratal, (1891) 19 Cal. 1( 
Pershad, (188S) 7 AH. 414, r.is. ; iu< 
ments of Oldfield and Duthoit, J 
in Bam SoTup, (1885) 7 All. 757, r.r 
Aothavalan v, BMna Kone, (1932) 
Mad. 481 . 

* Nilmony Poddur, (1889) 10 O 
Loke Hath Sark, 
M }} KeoBwjddi Kotik 

(1921) 51 (ill. 79. 


* Ponniah Lopes. (1933) 57 Mad. 648; 
Paltu Singh, (1918) 3 P. L. J. 041. 

* Bhagivan Singh. (1900) P. R. No. 4 
of lOOl, F.B.; Mongol Singh, (1910) 
P.,R. No. 31 of 1910. 

’ Bana Punja. (1892) 17 Bom. 260", 

* Chhidda, (192.5) 24 A. L. J. R. 178; 
Bisheshar. (1887) 9 All. 045. 650; Wasdr 
Jan, (1887) 10 All. 58. Contra, Bam 
Partab, (1883) 0 AU. 121; Ngn Son Man, 
(1928) 3 B. L. .1. 40. 

* Barendra Kumar Obosh, (1924) 52 
I. A. 40, 52 Cal. 197, 27 Bom. L. R. 148. 
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fed At the game time for conunitting an offence by Are with intent to destroy a ware* 
house (s. 486) and tor the offence of mischief by, fire (s. 488).' Where a mother 
abandoned her chM, with the intention of wholly abandoning it, and knowing 
that snch sbandmiment was likely to cause its death, and the child died in eon* 
Sequence of the abandonment, it was held that she could not be convicted and 
punished under s. 804 and aldo under 8.81 7 but under s. 804 only.' A person can- 
not be punished for rioting and also for being a member of an unlawful assembly;' 
for rioting and fur wrongful confinement, when the common object of the unawful 
assembly is wrongful confinement;' for culpable bomicide and for being a member 
of an unlawful assembly armed with a deadly weapon;' for dishonestly receiving 
stolen property (s. 411) and for assisting in the concealment of stolen property 
(b. 414);* for abducting a child with intent dwhonestly to take moveable property, 
and also for the theft of a part of the moveable property which he intended dishonestly 
to take through means of the abduction.' 

4. An act giving rise to an offence and an aggravated form of the same 
offence. — A full benrh of the Bombay High Court has held : — 

(1) that a person who has committed house-breaking n order to commit theft 
(s. 487) and tMt (s. 380) can be charged with, and convicted of, each of these of- 
fences ; 

(2) that a Court in awarding punishment (under s. 71 ) should pass one sentence 
for either of the offences in question, and not a separate one for each offence ; 

(3) that if two sentences are nevertheless passed, and the aggregate of these 
does not exceed the ptmishment provided by law for any one of the offences or 
the jurisdiction of tlv* Court, that would be an irrcgufonVi/ only and not an itirgaHly.* 

Owing to the repeal of the Explanation and the illustration added to s. 85 of 
the Code of 1898, it is submitted that points (2) and (.8) of the above full bench 
nihng are rendered obsolete, amk separate sentences can now be passed for each 
of the offences. , ' 

The Calcutta High Court has considered the effect of the amendment of a. 85, 
Criminal Procedure Code, and has held that where a person is convicted at one 
trial of the offence of house-brciiking with intent to commit theft (s. 457) and of the 
commission of theft after such house-breaking (s, !180) he can be sentenced to sepa- 
rate sentences in respect of each of those oUenees » The Chief Court of Oudh has 
taken the same view.'" 

The Patna High Court has in a ease followed the earlier decisions of the Calouttta 
High Court which are now obsolete, and has not considered the effect of the amend- 
ment of ». .‘i.'J.'l 

The Allahabad High Court held in a case where a person committed a trespass 
with tile intention of committing mischief, tliercby oommitting criminal trespass, 
and at the same time committed mischief, that he could not receive a punishment 
more severe than might have lieen aw aided for eitlier of »uch offences.*' In another 
case the accused were tried for offences under ss. 170 and 383, committed in the same 


* flodBosajya, (1874) 11 B. H. C. 13, 

18. 

* Banni, (1879) 2 All. 349. 

* Meelan Khalifa v. Dwarkanath 
Goopio, (1864) 1 W. R. (Cr.) 7. 

* Alim Sheikh v. Shahazada Sineh 
Burkundaz, (1904) 8 C. W. N. 483. 

' Bvbbeeoolah, (1867) 7 W. R. i:j. 

* (1868) 4 M. H. C. (Appx.) 18. 


’ Novjati. (1874) 7 M. H. C. 875. 

* Main Arjrm, (1899) 1 Bom. L. R. 
142, 23 Bom. 706, F.B., followed in 
Wadhawa, (1917) P. R, No. 46 of 1917. 

• Kanrhan MolUt, (1925) 41 C.L.J. 
503 , 565 . 

*• Sital, (1941 ) 17 Luck. 518. 

'* , Makhru Dusadh, (1926) 5 Pat. 464. 
** Budh Singh, (1879) 2 All. 101. 
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ttaaMCtiaa, sad it appeared that tmt for personating a public servant Vbe accused 
would not have been in a position to conunit the act of extortion. It was hdd that 
the funner offence was completed before tiae latter had begun, and the separate 
sentence for each offence was not illegal.*^ These decisions are no longer of any 
authority in view of the amended s. 86 of the Criminal Procedure Code. 

72. In all cases in which judgment is given that a person is guilty of 

• r»u-L_i- f, several offences specified in the judgment, 

guuur ot onb of levend but that it is doubtful of which of these offences 

he is guilty, the offender shall be punished for the 
Ml of whidi. offence for which the lowest punishment is provided 

if the same pimishment is not provided for all. 

LOMbfEWT. — ^This provision is intended to prevent an offender whose guilt 
is fully established from eluding punishment on the ground that the evidence does 
not enable the tribunal to pronounce with certainty under what penal ptovi^n 
his case falls. The section applies to cases in which the law applicable to a certabP 
set of facts is doubtful. The doubt must be as to which of the cdtences the accused 
lias committed, not whether he has committed either. 

73. Whenever any person is convicted of an offence for which under 

. . this Code the Court has power to sentence him to 

rigorous imprisonment, the Colirt may, by its sen- 
tence, order that the offender shall be kept in soli|jAry confinement 
for any portion^ or portions of the imprisonment to which he is sen- 
tenced, not exceeding three months* in the whole, according to the 
following scale, that is to say — 

a time not exceeding one month if the term of imprisomnent shall 
not exceed six months : 

a time not exceeding two months if the term of imprisonment shall 
exceed six months and shall not exceed one year : 

a time not exceeding three months if the term of imprisonment shall 
exceed one year, 

COMMES^. — Solitary confinement amounts to keeping tlie prisoper thoroughly 
isolated from any kind of intercourse with the outside world. It is inflicted in 
order that a feeling of loneliness may produce wholesome influence and reform the 
criminal. This section gives the scale according to which solitary confinement 
, may be inflicted. 

In England solitary punishment baa been done away with. 

1. ‘Any portion’, — ^These words imply that the solitary confinement if in*, 
flicted for the whole term of imprisonment is illegal.* 

2. ‘Not exceeding three months.’ — ^In the case of simultaneous convictions, 
the award of separate terms of solitary confinement, which in the aggregate exceed 
three months, is illegal;* but, as a matter of practice, a sentence of more than three 
months’ solitary confinement is not passed on a person convicted at one trial <rf 

I WaUr Jan, (1887> 10 All. 68. , L. R. 40. 

Nym Suk Mether, (1869) 8 B^g. * Nihabt, (1877) P. R.No. II of 1877. 
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moK ofTenpes than one.' rumulative sentences of solitary ODnSnement are ooa> 
traiy to the intention of this section.* 

Solitary confinement or imprisonment In lieu of fine . — ^VVliere imprison* 
ment is not part of the substantive sentence, solitary confinement cannot be award- 
ed ;* so also it cannot be awarded as part of the imprisonment in Ben of fine.* 

74. * In executing a sentence of solitary confinement, such con- 

Limit nfioutaiy eon- finement shall in no case exceed fourteen days at 

a time, with intervals between the periods of solitary 
confinement of not less duration than such periods, and when the im- 
prisonment awarded shall exceed three months, the solitary confine- 
’ ment shall not exceed seven days in any one month of the whole impri- 
sonment awarded, with intervals- between the periods of solitary 
confinement of not less duration than such periods. 

' < COMMENT. — Solitary confinement if continued for a long time is sure to produce 
mental derangement. 

The section limits the solitary confinement, when the substantive sentence ex- 
ceeds three months, to seoen days in any one month. Solitary ronflnenient must 
be imposed at intervals. A sentence inflicting solitary confinement for the whole 
imprisonment is illegal, though not more than fourteen days is awarded.* 

75. Whoever, Saving been convicted, > — 

■ (o) by a Court in British India, of an offence 

punishable under Chaptej XII or Chapter XVII of 
this Code- with imprisonment of either description 
pnviouiconvictian. ^ ^ three years or upwards, or 

{b) by a Court or tribunal in any Indian State acting under the 
general or special authority of the Central Government or of the Crown 
Representative, of an offence which would, if committed in British 
India, have been punishable under those Chapters of this Code with 
like imprisonment for the like term, 

shall be guilty of any offence punishable under either of those Chapters 
with like intprisonment for the like term, shall be subject for every 
such subsequent offence to transportation for life, or to imprisonment 
of either description for a term which may extend to ten years. 

COMMENT. — This secticm enables the Courts in British India to recognise pre- 
vious convictions by Courts in Indian States which exercise their jurisdiction under 
the general or special authority of the Central Government or of the Crown Represen- 
tative. , 

Principle, — ^This section does not constitute a separate offence, but only Imposes 
a liability to enhanced punishment. 

» Ibrahitn, (19107) P. R. No. 7 of of 1869. 

1897; Abdullo Jon, (1905) P. R. No. • Jito, (1878) P. R. No, 96 of 187*. 
ST ot 1905. * Nyan Suk MeOur, (18W9) M Ben. 

* Nga Sein Po, (1928) 1 Ran. 806. L«R. 49. < 

* Vmr Sitigh, (1869) P. R. No. 90 
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• Tbe mwaifaig of the aectioo Is, that ^en aa oSender having been oonviMedp* 

(a) by a Court in British In^, or 

(b) by a Court in the territoTy of an Indian State acting under the authority 

of rite Central Government or the Crown Representative, 
for an (rffence under Chapter XII (offences relating to coin and Government stamp) 
or Chapter XVII (offences against property) of the Code, punishable with three 
years’ Inqtrisonmmtt, commits an offence of a similar description after hu release 
prison, he is liable to increased punishment, on the ground that the punish- 
ment undergone has had no effect in preventing a repetition of tbe crime. 

To bring an offence within the terms of this section three conditions must be 
fulfilled 

(1) The offence must be one under either Chapter XII or XVII of the Code. 

(2) The previous convictions must have been for an offence therein punishable 
with imprisonment for not less than three years. 

(8) The subsequent offence must also be punishable with imprisonmmit fox not 
less than three years. 

1. ‘Having been convicted.’— (The section declares that it any person, hooif^ 
been convicted of any offence punishabe under certain chapters, shall be guilty oi 
any offence punishable under those chapters, he shall for every such subsequent 
offence be liable to the penalties therein declared Where, therefore, a person 
committed an offence punishable under Chapter XU or XVII with imprisonment of 
three years, and preoitnuly to his being convicted of such offence, committed an- 
other such offence, it was held that be was not subject, o6 being convicted of the 
second offence, to the enchanced punishment provided by this section.* Similarly 
the section is not applicable where offences are committed at one and tbe same time;* 
because it postulates the commission of tbe offence which forms the subject of the 
subsequent charge at a period subsequent to tbe date ^f the offence of wbioh the 
accused was before convicted. The accused cannot be charged with -a convic- 
tion for an offence committed subsequent to the date of tlte offence for which he 
is on his trial.* 

The sectioh is not intended to impose a heavy sentence for a trivial offence* even 
in the case of an (dd offender. 


Clause (a). — ^The previous conviction should be by “a Court in British India.” 
Such a conviction outside British India, e.g., in the Police Courts at Colombo in 
Ceylon, cannot be made the basis of a esharge under this section.' Tbe offence should 
not only be an offence under CliapterXII or Chapter XVII but it should also be 
punishable with imprisonment for a term of three years or upwafds.* .It is not 
necessary that the punishment actually awarded for tbe first offence should have 
been imprisonment for three years. But both tbe previous and subsequent offences 
shall be offences of tbe class punishable with imprisonment for a term of three years 
or upwards.* 

Clauae (b). — ^Underthls clause tbe Court or tribunal in the territory of an Ind i an 
State must be acting under the oeneral or special authority of the Central Govern^ 
meat or the Crown Rquescntative. Convictioa by aCourt in an Indian State which 


* M^ha, (1878) 1 All. 887; Sdby 
■Kooys, (1868) 5 B. H. C. (Cr. C.) 8(1 
^apad Abdul, (19*6) 28 Bom. L. R. 4»l 
. * Jhoomtuk Ckmuer, (1866) 6 W 
B. (Cr.) 60. 

Lo*. ®^-‘<M“*.(lM6)a8Bom.L.S 
Vhuital imam BalOlsb, [1641) Kai 


450. 

« Maulu, (1929) 11 Lab. 115. 

* Crown Prosecutor v. JMutfcHMmy, 
(1984) 58 Mad. 707. 

* Chandaria, (1911) P. L. R. Mo. 
285 of 1911. 

* (1874) 1 Weir 88. 
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li «ot under euoh authority cannot, therefore, be taken feto eotaMciwINin in tO' 
hanring puniahuient under this seethm.r 

Attempt. — ^This section does not i^tply to cases of sttenqits not i^niifaUr *ode 
offenoes iu Chapters XII and XVII of the Code;' nor to cases of eSIaioeB trhloh 
611 under s. 511 of the Code.* 

Abatpieat. — The previous conviction of an accused for an offence hpdfrr (teptera 
XllandXVlI cannot be taken into consideration at a subsequent COnvtetiop for 
abetment of an offence under those chapters for the purpose of enchanCbiff panish> 
meat under this section.' 


CHAPTER IV. 

General Exceptions. 

This chapter has been framed in order to obviate the necessity of repeating in 
every penal clause a considerable number of limitations. 

0 Tte word ‘offence’ in this Chapter denotes a thing punishable under the Code 
nr under any special or local law (s. 40). 

The following acts are exempted under the Code ficm criminal liability : 


1. Act of a person bound by law 
to do a certain thing (s. 76). 

2 . Act of a Judge acting judicially 

(e. 77). ^ 

8 . Act done pursuant to an order or 
a judgmeiit of a Coart (s. 78). 

4. Act of a prison justified, or be- 
Uevhig himself justified, by law (s. 70). 

6 . Act caused by accident (s. 80). 

6 . Act likely >.0 cause harm done 
without diimnal intent to prevent other 
harm (s. 81). 

7. Act of a child under 7 yeai8.,jK 

8 . Act of a child above 7 and under 
IS yeais, but of immature undeistand- 
ing (s. 83). 

9. Act of a person of unsound mind 
(s. 84). 

10. Act of an intoxicated person 
(s. 85). 

The above exceptions, strictiy speaking 
gories : — 

1. Judicial acts (ss. 77, 78). 

2 . Mistake of fa^ (ss. 76, 70). 

3. Accident (88J»)r.<ic 

4. Absence of criminal intent 

^ Bhimwar, (1010) 42 All. 186; 
Bahawta, (1918) P. R. No. 17 of 1013 
(Cr.). 

* Nana BaMm, (1880) 5 Bom. 140; 
fium Zhqpri, (1881) 8 All. 778; Sriehtaan 
Btmrt, (1887) 14 Cal. 857; Hamam, 
(1007) P. R. No. 17 at 1907. 


11. Act not known to be likely to 
cause death of grievous hurt done by 
consent of the suffereP (s. 87). 

12. Act not intended to cause death 
done by consent of sufferer (s. 88). 

18. Act done in good faith for the 
benefit of a child or an insane person 
by or 'by tbe consent of guardian 
(8. 89). 

14. Act done in good faith fbr the 
benefit of a person without consent 
(8. 92). 

16. Communicstion ifiade in good 
faith to a person for his ben^t (s. 98). 

16. Act done under threat of death 
(8. 94). 

17. Aclmusing Blight harm (8.95). 

18. Act done in private defence 
(ss. 96-106). 

come within the following seven «iste> 

(ss. 81-80, 92-94). 

5. Consent (ss. 87-90). 

8. Trifling acts <a. 95). 

7. ^Private defenae.tss. td-SOth' 

• Bharota. (1895) IT AR. kSSf 
Ajwftsa, (1895) 17 AR 190; Jttillffiinwi 
Lai, (1006) P. R. No. U of 190^. 
GhaMta, (1918) P. E. No- 19 «f 1919; 
Chhrdi, [1942] AU. 889. 

* Kathia Aktoo, (1907) 19 Sda. 
L, R, 20. 
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Oaita of proTbift OEoeptloB Ueo on accused.— When a perwm is* sceoMlW 
any oftenee, the burden of proving the existence of circumstsnees bringligf IlMi 
case within any of the general exceptions in the Penal Code, or within enyi^pedUd 
exception or proviso contained in any other part of the same Code, or any law 
the offence, is upon bim^ and the Court shall presume the absence of such drenm- 
stances.t 

Altbou^ the law lays down that the onus of proving circumstances wjiidl,give 
the benefit of a general exception to an accused person lies on him, and in the absence s 
• of evidence tiie presumption is against the accused, this does not mean that fl>v 
Aaccused must lead evidence. If it is apparent from the evidence on tbe record^ 
■^W hether p rodufiedJ>y-the prosecution or by the defence, that a general exception 
wotUda^lJ^i then the presumption is removed and it is open to tbe Court to con- 
sider whether the evidence proves to its satisfaction that tbe accused comes witbio* 
the e -eeption.* ^ 

76. Nothing is an offence which is done by a person who is, or who 

Actdonebyapema '^y reason of a mistake of fact* and not by reascm 
^^‘baue^ns’hlx^ ® mistake of law® in good faith believes hiraseu 
bound, by taw. to be, bound by law* to- do it. 

ILLVarBATIOMS. ^ 

(а) A, a soldier, fires on a mob by tbe order of bis superior officer, in coofonally 
with the commands of the law. A has committed no offence. 

(б) A, an officer of a Court of Justice, being ordered by that Court to aircat 
Y. and, after due enquiry, believing Z to be Y, arrests Z. • A has ooidinltted no 
offence. 

COMMENT.— This section *excuscs a person wlio has done what by law la -ha 
offence, under a misconception of facts, leading film to believe in good faith that he 
was commanded by law to do it. See Comment on s. 79 infra.* 

This section and sections 77, 78, and 79 deal with acts of a person bound or justi- 
fied by law.-^ This section as well as sections 78 and 79 deal with acts of a person 
under a mistake. - 

1. ‘Mistake of fact’ — See Comment under s. 79^^fra. 

2. ‘Mistake of law.’ — See .Comment under s. 70, infra. 

3. ‘In good faith believes himself to be, bofind by law.’ — In order to en' 

title a person to claim the benefit of this section it is necessary to show the existenre- 
ot a state of facts which would justify the belief in good faith, interpreting the 
latter expression with reference to s. 52, that the person to whom tbe order was 
given was bound by law to ot>ey iU Thus, in tbe case of a soldier, the Penal Code 
does not recognize the mere duty of blind obedience to the commands of a superior 
as Buffleient to protect him from the penal consequences of his act. But in eerMn 
rireumstances a scUfier rec eiv es ab^ute protection under s. 182 of tbe Code of 
Criminal Procedure. ~'-— 

For illegal acts, however, neither tibe orders of a parent noramaster nor a supexjoc. 
will famish any defence. Nothing but fear of instant death is a defence for a pcliee- 
man who tortuses auyooe by order of a superior. The maxim reqienrlMf amwriSr 
kasaoappUcatiootoBudaiacBK.* Obedieaoe to an illegal order can h^%f^ 

* The Indian Bvidemm Act, I of 829. 

8. 105. • Lat^Utm, (1895) 20 Bon, m-, 

* Afustmniat .AfNMMK, (1M8) 45 All. Onriffi (1888) P.R. No. If 1 ^ 1888 . 

L 9 . r* - 
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in mitigation of punishment but cannot be used as a complete defence.^ 

Liability of private persons to assist police. — Private persons who are bound 
to assist the police under s. 42 of the Code of Criminal Procedure will be protected 
under this section. 

CASES.— A police-officer came to Bombay from up-country with a warrant 
to arrest a person. After reasonable inquiries and on well-founded suspicion he 
arrested the complainant under tlie warrant, believing in good faith that he was 
the person to be arrested. The eomphiinant liaving proceeded against the police- 
officer for wrongful confinement, it wjis held that the police-officer was guilty of 
no offence as he Avas protected by this section.’ 

77. Nolhbig is an offence which is done by a Judge when acting 

judiciallj' in the exercise of any power which is, 
sc^ judld^y. which in good faith he believes to be, given to 

him by law. 

COMMENT. — T’ndor this section a Judge is exempted not only in those cases in 
which lie proceeds irregularly in the exercise of a power which the law gives to 
him, but also in cases iviicrc he, in good faith, exceeds his jurisdiction and has no 
lawful powers. It protects Judges from criminal jiroc'css just as the Judicial Officers 
Protection Act, 18J0, saves them from civil suits. 

78. Nothing wliicli is done in pursuance of, or which is warranted 

, b^ the judgment or order of, a Court of Justice, 

th^^judgmeiit or order sl douc whust such judgment OT ordcr remains m 

“ force, is an offence, notwithstanding the Court 

may have had no jurisdietioji to pass such ^judgment or order, pro* 

vided the person doingl the act in good faith believes that tlic Court 
had .such jurisdiction. 

COMMENT. -This section is merely a corollary to s. 77. It affords protection 
to officers acting under the anlliority of a judgment, or.ordcr of a Court of Justice. 
It dilTeis from s. 77 on the riucstion of jurisiliction. Here, the officer is protected 
in carrying but an ordcr of a Court which may have no jurisdiction HtaU,if he 
believed that the i'oarl h/«l jurisdiction; whereas under s. 77 the Judge must be 
acting within his junsilittion to lie protected by it. 

Mistake of hii^cuii tic pleaded as ii defeiitv under this section. 

79. Nothitig is an offence which is done by any person who is justi- 

licd by law, or who by reason of a mistake of faeti 

Act done by a person .j 

jiibUfied, or by inistakc HlKl not by rCHbOn of ft llUStftkc 01 IftW* ID gOOd 
faith, believes himself to be justified by law, in doing 
it. 

ll.I.VSIBATIOK. 

A sees Z commit what apiicars to A to be a murder. A, in the exercise, to the 
best of las judgment, exerted in good faith, of the power which toe law ^ve« to 
all persons of apprelicnding murderers in the act, seites Z, in order to brii^ Z be* 

’ Chaman Lai, [1040] Lah. 522. * Gopalia KalhUya, (1923) 26 

L« R* 1S8» 
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fore tbe proper authorities. A lias committed no offence, thou^ it may turn out 
that Z was acting in self-defence. 

COMMENT. — ^Distinction between ss. 76 and 79. — The distinction between 
s. 76 and this section is that in the former a person is assumed to be bound, and 
in the latter to be justified by law, in other words, the distinction is between a 
real or supposed legal obligation and a real or supposed legal justification, in denng 
the particular act. Under Ijotli (these sections) there must be a bona fide inten- 
tion to advance the law, manifested by the eircumitanees attending the act which 
is the subject of charge; and the party accused cannot allege generally that he had 

good motive, but must allege specially that he believed in good faith that he was 
bound by law (s. 70) to do as he did, or timt being empowered by law (s. 70) to act 
in the matter, he had acted to the beat of his judgment exerted in good faith.^ 

ear 

1. ‘Mistake of fact.’ — ‘Mistake’ is not mere forgetfulness.* It is a slip “made, 
not by design, but by mischance.”* Under ss. 76 and 70 a mistake must be one 
of fact and not of law. At conunon law an honest and reasonable belief in the exis- 
tence of circumstances, which if true, would make the act for which a prisoner 
is indicted an innocent act has always been held to be a good defence. Hone^ 
and reasonable mistake stands in fact on the same footing as absence of the reasoning 
faculty, as in infancy, or perversion of that faculty, as in lunacy.* It may be laid 
down us a general rule that an alleged offender is deemed to have acted under that 
state of facts which he in good faith and on reasonable grounds believed to exist 
when he did the act alleged to be an offence.* Iguorantia facti doth excuse, for such I 
an ignorance many times iiuikes the act itself morally irftvoluntary.* SimOaiiy, 
where a man made a thrust witli a sword at a place where, up^n reasonable grounds, 
he supposed a burglar to be, and killed a person who was not a burglar, it was held 
that he had committed no offgncc.’ In other words, he was in the same situation 
as far as regarded the homicide as if he had kiljgd a burglar. But where an act is 
clearly a wrong in itself, and a person, under a mistaken ifiipressi^n as to facts which 
rendei it ciiminal, commits the act, then according to the ratio decidendi in Pnnec’s 
case* he will be guilty of a criminal nffcnce. 

2. ‘Mistake of law. ’— Mistake in point of law in a criminal ease is no defence. 
“Ignorance of the municipal law of the kingdom, or of the penalty thereby inflicted 
upon uffenders, doth nut excuse any, that is of the age of discretion and compos 
mentii,, from the {xmalty of the breach of it; because every iierson of the age of dis- 
cretion and comjios mentis is bound to know the law, and presumed so to do.”* 
If any individual should infringe the statute law of the country tlirough ignorance 
or carelessness, he must abide by the conscuuenccs of his error; it iS not competent 
to him to aver in a Court of .lustice that be was ignorant of tlie law of the land, 
and no Court of Justice is at liberty to receive such a plea."** 

The uuixim ignoranlia jaris non excusal, in its ap}>licution to criminal offences, 
admits of no exception, not even in the case of a foreigner who cannot reasonably 
be supposed in fact to Imow the law of the land.** In a case two Frenchmen were 

* 1st Rep., s. 114, p. 210. • * 1 Hale F. C., pp. 42, 43. 

* Per Lord BMier, M. K,, in Barrew ” Levett, (183U) Cro. Car. 686. 

v. Isaats, [18611 1 Q. B. 417, 420. * (1876) L. R. ‘i C. C. R. 154. See 

* Per Lord Russell, C. J., in Sanford Tolson, (1880) ‘23 Q. B. U. 168. 

V. Beal, (1806) 66 L. J. Q, B. 78, 74. * 1 Hale P. C. 42. 

* Per Cave, J., in Tolson, (1889) ** Ftseher, (1891) 14 Mad. 348, 354. 

28 Q. B. D. 168, 161. >* Beop, (1886) 7 C. A P. 456. 

* Per Steph^, 3,, ’ibid., p. 188. « 
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citaiged with wilful murder because they had acted as seconds In a doed In wfaidi 
one man had met his death. They allged that they were ignorant of the Ihct that 
by the law of England killing an adversary in a fair*duel amounts to murder. But 
the plea was overruled.^ 

Ignorance of statute newly passed. — ^Although a person commits an aht which 
is made an offence for the first time by a statute so recently passed as to render It 
impossible that any notice of the passing of the statute could have reached the 
place where the offence has been committed, yet his ignorance of the statute will 
not save him ftoni punishment.* 

Act of State. — ^An act of State is an act injurious to the person or to the pro- 
perty of some person who is not at the time of that act a subject of His Majesty ; 
r-rhich act is done by any representative of His Majesty’s authority, civil or mili- 
tary, and is either previously sanctioned or subsequently ratified by His Majesty. 
The doctrine as to acts of State ca^ apply only to acts which affect foreigner^ and 
which are done by the orders pr with the ratification of the sovereign. As bet- 
ween the sovereign and his subjects there can be no such thing as an act of State, 
douits of law are established for the express purpose of limiting public authority 
in its conduct towards individuals. If one British subject puls anotlier to death or 
destroys his property by the express conunand of the King, that command is no 
protection to the person who executes it unless it is in itself lawful, and it is the 
duty of the proper Courts of Justice to determine whether it is lawful or not. But 
as between British subjects and foreigners, the orders of the Crown justify what 
they command so far as 'British Courts of Justice are concerned.* 

Feisons carrying out an act of State under proper orders will be protected by 
the Penal Code, in the same way as if they were carrying out a lawful order under 
the municipal law. To support a plea of this nature- two tilings are essential:— 
....(1) that the defendant twd authority to act on behalf of the Crown in the matter; 
and * 

ufS) that in so acting, he n-as professing to act as a matter of policy, outside 
the law, and not as a matter of right within tire law. 

Liability of private persons. — ^Private persons acting under ss. 43, 59, 77 and 
78 of the Code of Criminal Procedure will be protected under this section. 

CASES. — Mistake of fact. — Goon defence. — ^The accused, a poUoe constable, 
saw the complainant early one morning, carrying under his arm three pieces of 
doth. Suspecting that tire cloth was stolen, he went up to the comjdainant and 
questioned him.* The complainant gave answers that were not satisfactory and 
refused to allow the constable to inspect the cloth and a scuffle thereupon ensued 
between the two. The complainant was arrested by the constable, but was released 
by the Inspector of Police. The complainant then prosecuted the constable for 
aTongful restraint and confinement, and tire Magistrate convicted the constable 
of tlie said offence. The High Court held that the conviction was wrongful as the 
cbnstable suited under a bona fide belief that he was legally justified in detaining 
what he suspected to be stolen property. The pu&ing of questions to the eom* 
idainant to dear up his suspicions was an indicatkm of good foith, and be was, 
therefore, protected by this section.* 


t Borrona, (1852) Dearaty 51. 

* SaUeff$.Ca»e, (1800) Russ. & Ry. 1. 

* Stej^en's PDstory of the Criminal 


iMw or jsngiana, voi. u, pp. Oi, W. 

* Bhateoo Jivaji v. XuBi 9auai. 
(18^) 12 Bom..377. ^ 
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EngUth cate . — ^The accused was convicted of bigamy, having gone thicw^ 
the ceremony of marriage within seven years after she had been deserted by her 
husband. She believed in good faith and on reasonable grounds that her hiisbiuid 
was dead.^ It was held that a bona fide belief on reasonable grounds in thh death 
of the husband at the time of the second marriage afforded a good dri’enee to the ' 
indictment, and that the conviction was wrong.’ 

Bad detence. — A police-olBcer saw a horse tied up in B’s premises arid because 
it happened to resemble one which his father had lost a short time previously,, 
he jumped at once to the conclusion that B had either stolen the horse him^lf, 
or had purchased it from the thief, and compelled B to account for his possession. 
The officer found that B iiod bought the animal from one S; so he sent for S, charged 
him with the theft, and compelled him to give bail whilst an investigation was pending;^ 
The officer never sent for the supposed owner of the horse, or took the trouble of getting 
any credible infonnution as to whether it was his father’s horse or not. It was 
held that the police-officer liad not acted i n good faith- that is, with due care and 
attention, and tliat this section did not protect him.* 

English ease . — ^Thc awused took^an unmarried girl imder the age of sixteen yeffts 
out of tlie possession, and against the will, of her father. The defence of the accused 
was that he bona fide and reasonably believed that the girl was older than sixteen. 
It was held that as the taking of the girl was unlawful the defence was bad.* This 
case may be distinguished from Tolaon's case, in which a woman married believing 
her husband to be dead.’ There the conduct of the woman was not in the snmllestl 
degree immoral, but was, on tlie otlicr hand, perfectly natural and legitimate. 1 

80. Nothing is an offence which is done by accident* or misfortune, 
Accidnit in doing • without any criminal intention or knawledg^ 

Uwfui act. , jjj the'doing of alawfi^ act in a law'ful manned oy law- 

ful medfis and^ith proper care and cautiiiii. 


Il-LUSTBATION'. 


A is at work with a hatchet; the head flics off and kills a nmn who is standing 
by. Here, if there was no want of proper caution on tlie part of A, his act is excusable 
and not an offence. 

COMMENT. — ^This section exempts the doer of an innocent or lawful act in an 
innocent or lawful manner and without any criminal intention or knowledge from 
any unforeseen evil result that may ensue from accident or misfortune. 

1. ‘Accident.’ — ^An effect is said to be accidental when the act by which it 
is caused is not dons with the intention of causing it, and when its occurrence as a 
consequence of such act is not so probable that a person of ordinarj' prudence ought, 
under the circumstances in which it is done, to t^e reasonable precautions against 
it.* An accident is something tlist happens out of the ordinary course of things.* 
The idea of something fortuitous and unexpected is involved in the word ‘accident.’* 

An injury is said to be accidentally caused whensoever it is neither wilfully nor neg-< 
Ugently caused.* 


’ Tolson, (1»89) 28 Q. B. D. 168. 

• Sbeo Surun Stdmi v, Mahomed 
Eazil Khan, <1866) 10 W. R. (Cr.) 20. 

. nte^nen’s' Digegt of Crim. JL«w, 
Art. 281; ^ 


' Fenmiek v. Sekmalz, (1868) L. R. 
8 C. P. 318, 816. 

■ Per Lord Halsbuiy in HamIUon, 
Fraier A Co. v. Pandoif A Co., (ISg?) 
12 App. Cas. 518. 824. 

* loth Pari. Rep. 16. 
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81 . Nothing is an offence merely by reason of its being done with 

Act iikdy to the knowledge that it is likely to cause harm, if 

it be done without any criminal intention* to cause 
prevent other hnrm. harm, and in good faith for the purpose of pre- 
venting or avoiding other harm to person or property.* 

Explanation . — It is a question of fact in such a case whether the 
harm to be prevented or avoided was of such a nature and so imminent 
as to justify or excuse the risk of doing the aet with the knowledge that 
it was likely to cause harm. 


ILIAIKIKATIONS. 

(a) A, the captain of a .steam vessel, suddenly and without any fault or negligence 
on his part, finds himself in such a position that, before he can stop his vessel, he 
must inevitably run down a boat B, with 20 or 30 passengers on board, unless he 
(S**nge.s the r-oursc of his vessel, and that, by changing his course, he must incur risk 
of running down a boat C with only two passengers on board, which he may possibly 
clear. Here, if A alters his course without any intention to run down the boat C 
and in good faith for the purpose of avoiding the danger to tlir passengers in the 
boat B, he is not guilty of an oifenec, though he may run down the boat C by doing 
an act which he knew was likely to cause that effect, if il 1)0 found ns a matter of 
fact that the danger whicfii he intended to avoid was such as to excuse him in incurring 
the risk of running dpwn C. 

(b) A, in a great fire, pulls down houses in order to prevent the conflagration 
from spreading. He docs this svith the intention in good faith of saving human 
life or property. Here, if it he found tliat the harm to be pres’cnted was of such a 
nature and. so imminent as to excuse A's act, A is not guilty of the offence. 

COMMENT. — An aet which would otherwise he a crime may in some eases be 
excused if tlie iktsoii accused can show that it was done only in order to avoid 
consequences which could not otherwise be avoided, and which, if they had followed, 
would have inflicted upon him or ujion others whom he was bound to protect inevit- 
able and irreparai>le evil, that no more was done than was reasonably necessary for 
that purpose, and that tlic evil inllietcjl by it w-as not disproportionate to the evil 
avodied.’ 

1. ‘Witboul^any criminal intention.’ — t’nder no eireumsianres can a person 
he justified in intentionally causing harm; but if he causertlie harm without .any 
criminal intention, and merely witli the knowledge that it is likely to ensue, he will 
not be held responsible for the result of Iiis aet. x>Tovided it be done in good faith to 
avoid or prevent other harm to jwrson or property. 

’Criminal intention* simply means the purpose or design of doing an act forbidden 
b/ tile criminal law without just cause or excuse. An act is intentional if it exists 
in idea before it exists in fact, the idea realizing itself in the fact because of the 
desire by which it is accompanied. The motive for an act is not a sufficeiat test 
to determine its criminal character. By a motive is meant anything that can con- 
tribute to give birth to, or even to prevent, any kind of action. Motive may serve 
as a clue to the intention; but although the motive be pure, the act done 
it may be criminal. Purity of motive will not purge an act of its ortetfaial character. 

* Stephen’s Digest of Ciihi. Law, Art.’sfl. 
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Where an offence depends upon proof of intention the Court must have proof 
of facts sufBiclent to justify it in coming to the conclusion that the intention existed. 
No doubt one has usually to infer intention from conduct, and one matter that has 
to be taken into account is the probable effect of the conduct. But that is never 
conclusive.! 

Mens rea. — It is one of the principles of the Bnglish criminal law that a crime 
is not conunitted if the mind of the person doing tlie act in question be innocent. 
It is said that actus non faeii reum, nisi mens sit rea (the intent and act must both 
concur to constitute the crime). The maxim has not so wide an application as it is 
sometimes considered to liave. It has undergone a modification owing to tlie greater 
precision of modern statutes. It is impossible to apply it generally to all statutes, 
and the substance of all the reported cases is tiiat it is neccssaiy to look at tlie object 
of eacii Act that is under consideration to see whetlicr and how far knowledge is of^ 
the essence of the offence created. Crimes are at the present day much more 
accurately defined by statute or otherwise than they formerly were. 

It is, however, held that mens rea is an essential ingredient in every offence except 
ip tliree caaes : ^ 

‘.(1) cases not criminal in any real sense but which in the public interest arc 
prohibited under a penalty ; ^ 

(2) public nuisances; and 

(a) cases criminal in form but wliich arc really only a summary mode of enforcing 
a chil right. 

The maxim actus non facit reum, nisi mens sit rea has, 'however, no application 
to the offciiccs under ttie I'enal Code, as the definitions of ^jp^luus oflenees eontaiu 
expressly a proposition as to the sfrttc of mind of tlie accused. Tlie definitions 
slate whether the act must Iqjve been done •voluntarily,' "knowingly,’ ‘dishonestly,’ 
or ‘fraudulently’ or llic like. Everj' ingredient pi' the ollence is stated in the defini- 
tions. • 

2. ‘Preventing... harm to person or property.’— Tliis is the vase in which 
evil is done t<i ]irevcnt a greater evil. It is to tliis ground of justiiieution that we 
must refer the extrciuc measures wiiich may licconie neei*ssary on occasions of 
contagious disea-ses, seiges, families, temjiesls, or shijiwreeks. 

Doctrine of self-preservation. — ^The authors of the Code remark: — 

‘•IVc long comsidcred whetlier it would lie advis.ablc to except from the operation 
of the penal chiuses of tlie Code acts committed in good faith from the desire of 
self-prescrs’ation ; and we haw determined not to except them. 

We admit, indeed, that many acts falling under the definition of offences ought 
not to be punished wiien committed from the desire of self-preservation; and for 
this reason, that, as the Penal Code itself appeals solely to the fears of men, it never 
<'an furnish them with motives for braving ilangers givatcr tlian tlie dangers witli 
which it threatens tlieni. Its utmost severity will be inefficaeious for tlie purpose 
of preventing the mass of mankind from yielding to a certain amount of temptation. 
It can, indeed, make those whc^iiave yielded to the temptation miserable afterwards. 
But misery which has no tendency to prevent crime is so much clear evil. It is vain 
to rely on the dread of a remote and contingent evil ns sullicient to overcome ttie 
dread of instant death, or the sense of actual torture. An eminently virtuous man 
indeed wili prefer death to crime; but it is not to our virtue tiiat the penai law addres- 
ses itself; nor would the world stand in need of penal laws if men were virtuous. 

1 Bamckandra Gujor, (1987) 89 Bom. L. R. 1184, 11988J Bom. 114. 
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A man vbo refuses to commit a bad action, when he sees preparations made for 
killing or torturing him unless he complies, is a man who does not require the fear 
of punishment to restrain him. A man, on the other hand, who is withheld from 
committing crime solely or chiefly by the fear of punishment, will never be withheM 
by that fear when a pistol is held to his forehead or a lighted torch applied to his 
fingers for the purpose of forcing him to commit a crime... 

“Nothing is more usual tljan for pirates, gang-robbers and rioters to excuse 
their crimes by declaring that they were in dread of their assocmlcs, and durst not 
act otherwise. Nor is it by any means improbable that tins may often be true. 
Nay, it is not improbable that crews of pirates and gangs of robbers may have 
committed crimes which every one among them was unwilling to commit, under 
the influence of mutual fear; but we think it clear that this circumstance ought 
— not to exempt them from the full severity of the law. 

“Again, nothing is more usual than for thieves to urge distress and hunger as 
excuses for their thefts. It is certain, indeed, that many tliefts are coinroitted 
from the pressure of distress so severe as to be more terrible than the punishnicnt 
of theft, and than the disgrace whieli that punishment brings with it to tlic mass 
Sf rnanldnd. It is equally certain that, when the distress from wliich a man can 
relieve himself by theft is more terrible tlian the evil ermsequences of tlieft, those 
consequences will not keep him fioni committing theft j yet it by no means follows 
that it is irrational to punish him for theft; for though the fear of punishment is 
not likely to keep any man from theft when he is actually starving, it is veiy likely 
to keep him from being in a starving state. It is of no effect to counteract the 
irresistible motive wliWi immediately prompts to theft; but it is of great effect 
to counteract the moWves to that indlencss and that profusion which end in bringing 
a man into a condition in which no law will keep him from committing theft. We 
can hardly conceive a law more injurious to society t^inn one which should provide 
that as soon as a man who^had negtecled his work, or who had squandered his wages 
ill stimulating dnigr, or gambled them away, had been thirty-six hours without food, 
and felt the sharp impulse of hunger, he might, with impunity, steal food from his 
neighbours .”1 

But in their First Report the Commissioners say; “tVe think a distinction may 
be drawn between case.i in which a man does a thing which is an offence by law 
spontaneously, to save his own life, and eases in which he does such a tiling, from, 
wfaat is called duress, that is from the compulsion of others to save liis life threatenrled 
by them. 

“With respect to the former, we agree with tlie authors of the Code that it is 
impossible to dCiine precisely those cases in which it may be pruper to excuse tlie 
parties, and that it is e\}>cdi('nt to leave them to the discretion of the Government.’’* 
They tlicn proposed s. 94 to meet the latter kind of casc.s. 

As to the doctrine of compulsion and necessity, see Comment on s. 94, infra. 

CASES. — ^Where a Chief Constable not in his uniform came to a fire and wished 
to force his way past the military sentries ptaoed round it, wns kicked by a sentry, 
rt was held that as the sentry did not know who he was, the kick was justifiable for 
the purpose of preventing much greater harm under this section and as a means 
of acting up to the militaiy order.* A person placed poison in his toddy pots, 
knowing that if taken by a human being it would cause injury, but with the inten. 
tfoD of thereby detecting an unknown thief who was in the habit of stealing the 

* Note B, pp. Ill, 112. * Boston, (189,^) 17 Bom. 626. 

* Sections 167, 168. * 
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toddy from bis pots. The toddy was drunk by and caused injury to some soldiers 
who purchased it from an unknown vendor. Tt was held tliat the person was guilty 
under s. 828, and that this section did noi apply.' Where a Village Magistrate 
arrested a drunken person whose conduct was at the time a grave danger to the 
public, it was held that he was not guilty of an offence, by reason of the provisfons 
of this section or ss. 96 to 105.* 


English easts . — A man who, in order to escape death from hunger, kills another 
^or the purpose of eating his flesh, is guilty of murder; although at the time of 
the act he is in such circumstances that he l>clieveb and has reasonable ground for 
believing that it affords the only chance of preserving his life. At the trial of an 
indictment for murder it appeared that the prisoners D and S, seamen, and the 
deceased, a boy between seventeen and eighteen, were cast away in a storm on the 
high seas, and compelled to put into an o]x-n boat; that the boat was drifting on 
the ocean and was probably more than 1 , 0 (X) miles from land; that on the eigh- 
teenth day, when they had been seven dayi, without food and five without water, 

1) proposed to S that lots should be cast who should be put to death to save the 
rr.;t, and that they uftentards thought it would be better to kill the boy that theii * 
lives should be saved; that on the twentieth day, D, with the assent of S, killed 
the boy, and both D and S fed on ids flesh for four days; that at the time of the 
act there was no sail in sight nor any reasonable prospect of relief; that under 
these circumstances there appeared to the prisoners every probability that unless 
they then or veiy soon fed upon the boy, or one of themselves, they would die. 
of starvation. It was held that upon these facts there watf no proof of any suehi 
necessity as could justify the prisoners in killing the boy. and Ijiat they were guilty* 
of murder.' A and B, swimming in the sea alter sliipw reek, get hold of a plank 
not large enough to support both: A pushc>s olf B, who is drowned. This, in the, 
opinion of Sir James Stcplien. is not a crime ns A thereby docs B no direct bodily^ 
harm but leaves him to ids eliunee of getthig another plank. ^ 


Art of a child under 
M'vcn yean of age. 


82. Nothing is an offence which is done by a 
child under seven years of age. 


COMMENT. — I’ndcr the age of seven j ears no infant c’an be guilty of a crime ; 
for, under that age an infant is, by presuiiipliun ol law, <hli incapux, end cannot be 
endowed with any discretion.* If the atvusrd writ- a child under seven years of 
age, the proof of that fact would lie ipsofarlo an answer to the prosecution.* 

The accused purchased fur one anna, from a child aged sl\ years, two pieces of 
cloth valued at fifteen annas, which tlie child had taken lioin the hiaise of a third 
person. It was licld that, assuming that a cliarge of an oflenee of dishonest reception 
of property (s. 141) could not be sustained owing to the incapacity of the child to 
commit an offence, the ac<‘usc<i was guilty of erindnal nusappropriation if he knew 
that the property belonged to the child's guardians and dishonestly appropiiated 
it to his own use.* 


Act of s ohfld above 
«vni and under twelve 
ef inunature under- 
standing. 


83. Nothing is an offence which is done by a • 
child above seven years of age and under twelve, 
who has not attained sufficient maturity of under- 


* Dhania Daji, (1868) S B. H. C. 
(Cr. C.) 59. 

' Gopal Naidu, (1922) 46 Mad. 605, 

F.B. 

• Dudley, (1884) 14 Q. B. D. 2T8.* 


« 1 HaleP. C. 27, 28. 

* Ltdthini Agradanini, (1874) 22 
W. R. (Cr.) 27. 

* Makhulshah, (1886) 1 Weir 470. 
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standing to judge of the nature and consequences of his conduct on 
that occasion. 

COMMENT. — Where the accused is above seven years of age and under twelve, 
the incapacity to commit an ofTcnce only arises when the child has not attained 
sufficient maturity of understanding to ju<4!c of the nature and consequences of 
his conduct, and sucli non-attainment would have apparently to be specially pleaded 
and proved, like the incapacity of a person who, at the time of doing an act charged 
as an offence, was alleged to liave been of unsound mind. The Legislature is mani- 
festly referring in tliis section to an exceptional immaturity of intellect.^ The circum- 
stances of a case may disclose such a degree of malice as to justify the maxim malitia 
supplel oetatem.* 

English law, — ^According to the English law an infant between the age of seven 
and fourteen years is presumed to lie doH iucapax. If a child more than seven 
and under fourteen years of age is indicted for felony it will be left to the injuTy to 
say whether tlic offence was eomniitted by the accused, and, if so, whctlier at tlie 
^ time of the offence the accused h.!!! a guilty knowledge that he was doing wrong.* 

An infant aliove fourteen and under twenty -one is subject to all kinds of punisli- 
ments: for it is presumptio Jtii ii that after fourteen years infants arc doli capaces 
and can discern between good and csdl.* 

Case. — Theft by child. — IVliere a eliild of nine yiurs of age stole a tjecklaee, 
worth Rs. !i-8-(), and imniediaU-ly afterwards sold it to the aeeused for five annas, 
the chil d wa s disehann-d und er this s-c etion. but the aeeused was convicted of receiy- 
ing stolen property, liceaiise the aetoT the ehild -.liowcd that he had attained a 
sufficient maturity of understanding to judge of llie nature and consequences of his 
conduct, and therefore it amounted to llieft.^ 

84. Nothing is aq offence which is done by a person wiio, at the time 
Act of 'll peison of wf doiljg it,i bv rcasoii of unsoundness of inind,^ is 
uDMuad mind. iiicupablc of knowing the nature of tlie aet, or that 

he is doing what is cither wrong or contrary to law.* 


COMMENT. — Tills section l.sys down the legal test of resiKinsihility in cases of 
alleged unsoundness of mind. I'nder it a jK-rson i, exonerated from liability of 
doing an aet on the ground of unsoundness of mind if he, at the time of doing the act, 
is either incapable of knowing, 

(1) the nature of the aet, or 

(2) that heSs doing wliat is either wrong or contrary to law. 

The accused is pioleclcd not only wlieii, on account of infinity, he was incapable 
of knowing tlie nature of the act, but also when be did not know either tliat the act 
was wrong or that it wa.s contrary to law, although he might know the nature ot 'the 

i 'aet itself. He is, however, not proteeted if he knew that what he was doing was 
wrong, even if he did not know lliat it was eunirary to law, and also if he knew that 
wiiat he was doing was contrary to law even though he did not know that it was 
wrong.* 

The onus of proving unsoundnes.s of mind is on tlie accused. It may be ttiwbaigcd 
by producing evidence as to tlie conduct of the accused shortly prior to the offence 


*■ Lukhini Agradanini, (1874) 22 
•W. R. (Cr.) 27, 28. 

‘ Mussamui Aimona, (1804) 1 VV. R. 
(Cr.) 43. 


• Otw-Ji, (1830) 4 C. & 1*. *80. 

* I Hale V. C. 26. 

J * KrUhna. (1888) 6 Mod. 878. 
•• Ceron,[ltt40]2Cal.82», 
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and Us conduct at the tinie or immediately afterwards, also by evidence of his mental 
condition, his family history and so forth.* 

There are four Idnds of persons who may be said to be non compos metiHs (not of 
sound mind): (1) an idiot; (2) one made non compos by sickness; (8) a lupatic or 
a madman; and (4) one that is drunk. 

■*^1) An idiot is one who is of non-sane memory from his birth, by a perpetual 
infirmity, without lucid intervals: and those are said to be idiots who cannot count 
^enty, or tell tlie days of the week, or who do not know their fathers or mothers, 
or the like.* 

(2) A person made non compos mentis by illenss is excused in criminal cases 
from ..uch acts as are committed while under the influence of his disorder.* 

I (3) A lunatic is one who is nfUicted by mental disorder only at certain periods 
and vicissitudes; having intervals of reason.* 

I Maaness is permanent. Lunacy and madness are spoken of as acquired insanity, 
hnd idiocy a.s natural insanity. 

I (4) As to persons who are drunk see s. 8S, infra. 

*^1. ‘At the time of dolnfii It. ’ — It must clearly be proved that at the time of the 
committing of the aat, the party accused was lalxiuring under such a defect of 
reason, from disease of the mind, not t o kno w t he na ture and nualitv of the a ct 
he was doing, or, if lie did know it, tliat he (fid not know he was doing what wras 
wrong.* If he did kftbw it, he was responsible.* A plea of insanity at the time of 
tiial will not avail the accused.’ 

2. ‘UnaoHOTnesa of mind. ' — tVhether the want of capsu'ity is temporary or 
permanent, ifetural orsujK'rvemng, whether it arises from diseasa, or exists from the 
time of birtiu it is included in this expression. It is only ‘unsoundness of mind’ 
whicli natujwilly impairs tlie cognitive faculties of the mind tlmt can form a ground 
of exemption from criminal rcsiKinsibility,* The Buture aijd the extent of the un- 
houndness of mind rcsiuired being such as would make the offerglcr incapable of 
knowing the nature of the act, or that lie is doing what is wrong or contrary to law.* 

Partial delusion. — 'Whether a |ierson who. under an insane delusion as to the 
existing facts, commits an offenw in conseqmmec thereof, is to he therefore excused 
deiiends upon the nature of the delusion. If he hitiouTS under a partial delusion 
only, and is not in other respects insane, he must be considered in tlic same situa- 
tion us to responsibility a.s if tlie facts, with respect to which tlie delusion exists, 
were real.** If a (icrson afflicted with insane delusion, in respect of one or more 
jiartieular subjects or persons, coraniits a crime, knowing that he wa.s acting con- 
trary to law, but did the act complained of with a view, under th# influence of 
insane delusion, of redres.sing or revenging some supposed grievance or injury, or 
of producing some public benefit, he is nevertheless punishable according to tlie 
nature of the crime eommitted " 


I ' Bahadur, (19!27) 0 I.ah. .*171 . 

* Arehibold, 30th Kdn., p. 13 ; 
lussell, Dth Edn., Vol. I, p. 16; 1. Hale 
^ C. 34. 

’ 1 Hale P. C. 30. 

• Russell, 0th Edn., Vol. I, p. 17; 
Hale P.'C. 81. 

‘ Tliitd question and answer in 
<l’NaglUm's case, (1848) 4 St. Tr. (N. S.) 
H7; 10 a. « F. 200; Tola Rem, (1027J 
Lah. 084. 


• Iforifcn.(190(i)26A. W.N. 108. 

’ A'ola Ram, (1806) P. R. No. 56 of 
1866. 

• Kader Nasyer Shah, (1806) 23 
Cal. etttr'wiT; — 

• ae^ Goflla, (1037) 16 Pat. 888. 

>* Fourth question and answer in 

M'Saghten's ease, sup.; Ghalu JPra- 

manSS: (IVOl') 28 Cal. 013. ^ 

"TT pirst question and answer m 
M'Naghten's case, sup. 
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buanlty brought on by drunkenness.^ — Drunkenness is no excuse, but dMrUm 
iremmg caused by drinking and differing from drunkenness, if it produces such a 
degree of madness, even for a time, as to render a person incapable of distinguishing 
ri|^t from wrong, relieves him from oriminal responsibility.^ If habitual drunk- 
enness has created fixed insanity, whether permanent or intermittent, it is the samei 
if insanity had been produced by any other cause, and the act is excused.* 

3. ‘Nature of the act, or. . ..what is either wrong or contrary to law.’ — If 
the accused were conscious that the act was done which he ought not to do, and if the 
act was at the same time contrary to the law of the land, he is punishable. His^ 
liability wUl not be diminished if he did the art complained of with a view under 
the influence of insane delusion of redressing or revenging some supposed grievance 
or injury, or of producing some public benefit, if he knew that be was acting con- 
trary to law.’ The law recognizes nothing but incapacity to realise the nature of 
the act and presume that where a man’s mind or bis faculties of ratiocination are 
sufficiently clear to apprehend what he is doing, he must always be presumed to 
intend the consequences of the action he takes.* 

CASES. — ^Homicide by person suffering from fever. — tVberc an accused, 
who was suffering from fever wliieh caused him while suffering from its paroxysms 
to be bewildered and unconscious, killed his children at being annoyed i>t their 
crying, but he was not delirious then, and there was no evidence to show that he 
was not conscious of the nature of his act, it was held that he was not entitled to 
protection under this section.’ 

Honnticide by ‘ganja ’ smoker. — The accused, nn habitual ganja smoker, killed 
his wife and child.-cn, because she quorrellcd with him and objected to go to a 
village where he proposed to go. It was held that until the accused’s habit of smok- 
ing ganja had induced in him such adiscascdstateofmindasto make him incapable 
of knowing the nature pf his atl or enniinality, this sretiui) did not apply in his 
favour.* < 

Insane delusion. — Where it was proved that the aecused htad committed multiple 
murders while suffering from mental derangement of some sort and it was found 
that there was {i) absence of any motive, (if) absence of secrecy, (iff) want of pre- 
arrangement, and (fc) want of accomplices, it was held that the circumstances were 
insufficient to support the inference that the accused suffered from unsoundness of 
mind of the kind referred to in this section.’’ 

85. Nothing is an offence which is done by a person wlio, at the time 

Act of-a person inca- of doiiig it, is, bv reason of intoxication, incapable 
inuSStjoi! of knowing the nature of the act, or that he is doing 
caiu^ against bb wiu. is either Wrong, or contrary to law: provided 

that the thing which intoxicated him was administered to him without 
his knowledge or against his will. 

COMMENT. — Under this section a person will be exonerated from liability for 
doing an act while in a state of intoxication if he,' at the time of doing it, by reason 
of intoxication, was 

* Davis, (1881) 14 Cox SC3. ' Lakshman Dagdu, (1880) 10 Bom. 

» Bheleka Mam, (1902) 29 Cal. 498. 612. 

* kl'XagfUm’s case, (1843) 4 St. Tr. • Sakharam valad Bamfi, (1800) 14 

(N. S.) 847; 10 Cl. & F. 200. Bom. 664. 

Mani Bam, (1026) 8 Lab. 114. * « Gedka Goakt, (1027) 16 Pat. 888. 
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(1) incap<d>le of knowing the nature of the act, or 

(2) that he was doing what was either wrong or contrary to law: 

Provided that the thing which intoxicated him was administered to him without 
his knowledge or against his will- 

Volun tary drunkennras is no excuse for the commission of a crime.* At the 
'same time drankenness does not, in the eye of the law, make an offence the more 
heinous.* It is a species of madness for which the madman is to blame. The law 
pronounces that the abscuration and divestment of that judgment and human 
fueling which in a sober state would have prevented the accused from offending, 
sliail not, when produced by his voluntary act, screen him from punishment, although 
he be no longer capable of self-restraint.* £vidence of drunkenness which renders 
the accused incapable of forming tbc s|>ceirie intent essential to constitute the crime 
ought to be taken into consideration in order to determine whether he had that 
intent.* 

Under this section if a man is made drunk through stratagem or the fraud of 
others, or through ignorance, or through any other means causing intoxicatton 
witliout tl>e man's knowledge or against his will, he is excused.* 

CASK. — The accused ravished a gtrUof thirteen years of age and, in furtherance 
of the act of ra^x:, placed his hand upon her mouth and his thumb upon her throat, 
thereby causing death by suffocation. The sole defence was a plea of drunkenness. 
It was held tliat drunkenness was no defence unless it could be established that 
the accused at the time of committing rape was so drunk that he was incapable of 
lorming the intent to commit it (which was not alleged), in^^murh as the death 
resulted from a succession of acts, t lie rap<* and the act of violence causing suffocation, 
which could not be regarded independently of each other; and that the accused was 
guilty of murder.* 


86. In cases where an act done is not a^ offence unless done, with a 
^ particular knowledge or intent,* a person who does 

piirtieuinr 'mtent* the act ill a State of intoxication shall be liable to 

be dealt with its if he had the same knowledge as 
' ■ he would have had if he had not been intoxicated, 

unless the thing which intoxicated hint was administered to him with- 
. out his knowledge or against his will. 

COMMENT. — As certain guilty knowledge or intention forms part of the defini- 
tion of many offences, tliis section i.s x>rovided to meet those coses. It says that 
a person voluntarily drunk will be deemed to liuve tbc some knowledge as he would 
have liad if he had not been intoxicated. There may be cases in which a particular 
knowledge is an ingredient, and tlicre may be other eases in which a particular intent 
is an ingredient, the two not being necessarily always identical. The section does 
not say that the accused simll be liable to be dealt with as if he hud the same intention 
‘s might have been presumed if ho had not been into.\icatcd. Therefore, although 
here is a presumption so fur as knowledge is concerned, there is no such presumptioa 

* Bodhtt Khan, (1860) 5 W. H. (Cr.) 

»: Boudh Daa, (1866) I*. R. No. 41 of 

866 . 


Zotdfkm JdUith (1871) 16 W.R. 

|Cr.) 80 ,’ ““ 

’ 7th Pari. Rep., s. 19. 

IHreOar qf Public Pntecutiotu v 


Beard, 11620] A. C. 479; Banuingh, 

ra Nag. 305; Samman Singh, [184Sj 
t9. 

» 1 Hale P. C. 32. 

• Drector of Public Pneteutiont v. 
Beard, [1920] A. C. 479. 
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with regard to intention.' Thus this section attributes to a drunken soon the 
knowledge of a sober man when judging of his action but does not give him the 
same intention. This knowledge is the result of a legal fiction and constructive 
intention cannot invariably be raised.' Drunkenness makes no difference to the 
knowledge with which a man is credited and if a nuin knew what the natural conse- 
quences of his acts were be must be presumed to have intended to cause death.* 
But this presumijtion may be rebutted by lus sho wing that at t he time he. did the 
act, his min^T^s so affected by the drink .be bud 'flk ™ thni* i"cnpahif. nf 

fornungthc mtention requisite for making bis ant, the nffcnep chargnH .agaipst^him.* 

Bvidence of drunkenness fulling short of proved incapacity in the accused to 
form the intent necessary to constitute the crime, and merely establishing that his 
mind was affected by drink so that he more readily gave way to some violent passion, 
does not rebut the iircsumption that a man intends the natural consequence of his 
acts.* Unless drunkenness amounts to unsoundness of mind so as to enable insanity 
to be pleaded by way of defence, or the degree of drunkenness is such as to establish 
incapacity in the accused to form the intent necessary to consitute the crime, 
drunkenness is ficithcr u defence nor a palliation.* 

87. Nothing whicli is not intended to cause death, or grievous hurt, 

, ^ . and which is not known by the doer to be likely to 

Act not intended and , 

not known to be likely eausc dcath, or gricvous hurt, IS an on cnee by reason 
voua hurt, done by oi any harm which it may cause, or be intended by 
*“““*■ 4110 doer to cause, to any person, above eighteen* 

years of age, wljo has given consent, w'hcthcr express or implied, to 
suffer that harm; or by reason of any harm which it may be known 
by the doer to be likely to eausc to any such person w'ho has consented 
to take the risk of that harm. 


IIXCSTRATION. 

A and Z agree to fence with each other for amusement. This agreement implies 
the consent of each to suffer any harm which, in tlic course of such fencing, may be 
caused without foul play; and if A, while playing fairly, hurts Z, A commits no 
offence. 

COMMENT. — This section protects a person who causes injury to another person 
above eighteen years of age wlio has given his consent by doing on act not intended 
and not know^ to be likely to cause death or grievous Imrt. It appears to proceed 
upon the maxim volenti non fit injuria. Ue w’ho consents suffers no injury. This 
rule is founded upon two very simple propositions : ( 1 ) that e very person is tlic beet 
judge of his own interest ; (2) that no man will consent to what he tliinks hurtful 
to himself. Every man is free to inflict any suffering or damage he chooses on his 
own xierson and property; and if, instead of doing this himself, he consents to its 
being done by another, the doer commits no offence. A man may give away his 
property, and so another who takes it by his psrmission does not commit theft, 
lie may indict self-torture or be may consent to suffer torture at the hands of 
another. 

' Dil Mohammad, (1941) 21 Pat. 250. * Sammatt jSitigh, 11948] Lab. 89. 

* Pal Singh, (1917) P. R. No. 28 of * Sheru, (1928) 'f Lab. 50; Judagi 

1917. MaUah,sixp. 

» Judagi Maltah, (1929) 8 Pat. 911. ,* fVaryam ISKngh, (1926) 7 Lab. 141. 
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The seotion does not permit a roan to give his consent to anything intended, or 
known to be likely to cause his own death or grievous hurt, w- 
Matily sports and exercises. — Ordinary games such as fencing, single slides, 
boxing, football, and the like, are protected by this section. The true principle 
which distinguishes such cases from those where death ensues in consequence of 
an intent to do a slight injury is, that here bodily harm is not the motive on either 
side. But proper caution and perfec-t fair play should be used on both sides. A 
prize-fight is illegal, and aU persons aiding and abetting therein are guilty of assault, 
and the consent of the persons actually engaged in fighting to the interchange of 
blows does not afford any answer to the criminal charge of assault; but mere volun- 
tary presence does not render persons so present guilty of an assault as aiding or 
abetting in such a fight.' 

88. Nothing, which is not intended to cause death, is an offence by 
.ut not intended to Tcason of Elly harm which it may cause, or be in- 


consent in good fsit£ 
for person's benefit. 


tended by the doer to cause, or be known by the 
doer to be likely to cause, to any person for whose 
benefit it is done in good faith, and who has given a consent, whether 
express or implied, to .suffer that harm, or to take the risk of that harm. 


H.I,rSTBATION. 

A. a surgeon, knowing tiuit a particular operation is likely to cause the death 
of Z, who suffers under a painful complaint, but not intending to cause Z's death, 
and intending, in good faith, Z's benefit, performs that operation on Z, with Z’s 
lon-sent. A has committed no ofl'enw. 

t'OMMENT. — ^The jircceding section allows any harm to be inflicted short of 
deatli or grievous hurt. This section sanctions t^c infliction of any harm if it is 
for the benefit of the person to whom it is caused. Xo cofiseiit c^n ju-stify an in- 
tentional causing of death. But a person for whose benciit a thing is done may 
I'onsent that anoUicr shall do that thing, even if death may probably ensue. If 
a iwison gives his free and intelligent consent to take the risk of an operation which, 
in a large projiortion of cases, has proved fatal, the surgeon who operates cannpt 
be ])unishcd even if death ensues. Similarly, if a peison attacked by a wild beast 
should cull out to his friends to lire, though with imminent liazurd to himself, and 
they were to obey the cull, wc do not conceive that it would be expedient to punish 
them, though they might by tiring eaus<- his death, and though when they fired they 
knew themselves to be likely to cause his death.® • 

This section differs from the last section in two particulars — (1) under it any harm 
except death may be inflicted; (2) the age of the person consenting is not mentioned 
(but see s.fiU under which the age of the consenting party must at least be twelve 
years). 

Persons not qualified as medical practitioners cannot rluim the benefit of this 
section as they can hardly be deemed to act in ‘good faith' as tliat expression is 
defined in s. 52. • 

^ Act done in Rood faith 89. Nothing which is done in good faith for the 

for benefit of child ot,„. j,.! t 

insane pcreon.iw or by benefit oi a person Under twelve years of age, or 
consent of gna . unsouud mind, by or by consent, either express 


Coney, (1882) 8 Q. B.JD. 5S4. 


Note B, p. 108. 
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or implied, of the guardian or other person having -lawful charge of 
that person, is an offence by reason of any harm which it may 
cause, or be intended by the doer to cause or be known by the doer to 
be likely to cause to that person : Provided — 

First. — ^I'hat this exception shall not extend to the intentional causing 
PioviMx. of death, or to the attempting to cause death ; 

Secondly. — That this exception shall not extend to the doing of any- 
thing which the person doing it knows to be likely to cause death, for 
any purpose other than the preventing of death or grievous hurt, or 
the curing of any grievous disease or infirmity ; 

Thirdly. — ^That this exeeption shall not extend to the voluntary caus- 
ing of grievous hurt, or to the attempting to cause grievousTiurt, unless 
it be for the purpose of preventing death or grievous hurt, or the curing 
of any grievous disease or inlirmitj- ; . 

Fourthly. — ^That this exception shall not extend to the abetment of 
any offence, to the committing of which offence it would not extend. 

mnuSTBATlON. 

A, in good faith, for his child's benefit without his cliild’s consent, has his child 
cut for the stone by a surgeon, knowing it to be likely that the operation will cause 
the child’s death, but not intending to cause the child's death. A is within the 
* exception, inasmuch as his object was the cure of the child. 

COMMENT. — This soetion eilipowers the guardian of an infant under twelve 
years or an insafie person to consent to the infliction of harm to the infant or tlie 
insane person, provided it is done in good faith and is done for his benefit. Persons 
above twelve years arc considered to be capable of giving consent under s. 88. 
The consent of the guardian of a sufferer, who is an infant or who is of unsound 
mind, shall Itave the same effect which the consent of the sufferer himself would 
liave, if the sufferer were of ripe age and sound mind. 

90. A consent is not such a consent as is intended by any section 
of this Code, if the consent is given by a person 
given under fear or under tear ol mjury, or under a misconception of 
misconception. fact,^ and if the person doing the act knows, or 

has reason to believe, that the consent was given in consequence of 
such fear or misconception ; or 

Consent of insmie if coiisent is given by a person who, from 
unsoundness of mind, or intoxication, is unable to 
understand the nature and consequence of that to which he gives his 
consent; or 

imless the contrary appears from the context, if the consent is given 
Consent of ddid. by a pcTSon who is under twelye years of age. 
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COMMENT. — Tfais section does not deftne ‘consent’ but describes what is not \ 
consent. 

r^This section says that a consent is not a trae consent if it is given — 

(1) by a person under fear of 1 

injury ; and the person obtaining the consent 

(2) by a person under a tnisoon- knows or has reason to believe titis. 
ception of fact ; 

(Sj by a person of unsound mind ; ' 

<■ (4) by a person who is intoxi- and wiio is unable to understand the 

cated ; > nature and consequence of that to which 

(5) by a person under twelve years he gi\ es his consent, 
of age. 

Consent is an act of reason, accompanied with deliberation, the mind W'eighing 
as 'n U lancc, the' good and evil on each sidc.t Consent means an active will in 
the mind of a person to permit the doing of the net complained of, and knowledge 
of what is to be done, or of the nature of the act that is being done, is essential 
to u ransent to an act.> ^ 

There is a difference between consent and submission; ever>' consent involves 
a submission; but it by no means follows that a mere submission involves consent.* 
Men- submission by one who does not know the nutiire of the act done cannot be 
consent.* 

1. ‘Misconception of fact.’ — Consent given under a misconception is i nvalid 
il the person to whom the consent is given is aware of its. existence. A consent 
gKeii on a miscepresentulioa of a fuct is one given under u misuuneeption of fsust 
within the meaning of tiiis section. An honest inisconce]>tioif by both the parties, 
lumever, docs not invalidate the consent. For instance, where a man of full age 
submitted himself to eniaseulatiun, performed neither by a skilful hand, nor in the 
least dangerous way, aud died from the injury, ^ lie jieri^ns eoncerned in the act 
were held guilty of culpable homicide and not murder.* The ifcvused, hho pro- 
fessed to be snake-ehamiers, persuaded the deceased to allow themselves to be 
bitten by a iwisonous snake, inducing them to believe that they laid power to protect 
tliem from harm. It was held that the consent given by the deceased allowing 
themselves to be bitten did not protect the accused, such eon-sent having been founded 
on a misconception of fact, that is, in the belief tliat the ueeusrd hud power by charms 
to cure snake-bitcs, and the accused knowing that the consent was given in conse- 
quenie of such misconception.* 

91 . The exceptions in sections 87 , 88 and 81 ) do not exj;end to acts 

Exclusion of acts wliich aic offenccs iudejrcndently of any hanii which 
d?pwdenUy*of‘*harnI ^^cy may causc, OT be intended to cause, or be known 
‘’*““**' to be likely to cause, to the person giving the consent,, 

•or on ■whose belialf the consent is given. 

IZACSTiCATlON. 

Causing miscarriage (unless ciqiscd in good faitli for tlie jmrpose of saving the 
life of the woihau) is an offence independently of any luirm w Inch it may cause or 

* Story, s. 222. * Baboulun Ilijrah, (1866) 6 W. R. 

* Lock, (1872) L. R. 2. C. C. R. 10, (Cr.) 7. 

‘ Poonai Fatlemah, (1869) 12 \V. R. 

■>J3ag,(1841)9C.&F.72a,724. (Cr.) 7. 

* Lock, sup., p. 14. 

1. P.C.— » 
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be Intended to cause to the woman. Therefore, it is not an offence “by reason of 
such harm”; and the consent of the woman or of her guardian to the causing of 
suoh miscarriage doM not justify the act. 

COMMENT. — ^The section serves as a corollary to ss. 87, 88 and 89. It sajrs in 
explicit terms that consent will only condone the act causing harm to the person 
giving the consent which will otherwise be an offence. Acts which are offences indepen- 
dently of any harm which they may cause will not be covered by consent given 
under ss. 87, 68 and 89, e.g., causing miscarriage, public muisance, offences against 
public safety, morals, etc. 

92. Nothing is an offence by reason of any harm which it may cause 
d e ■ good ^ ^ person for whose benefit it is done in good faith, 
faith'^for ^uneSt of a evcii without that pcrson’s consent, if the circuni- 
peraon without coment. jg impossible for that person 

to signify consent, or if that person is incapable of giving consent, and 
has no guardian or other person in lawful charge of him from whom it 
‘is possible to obtain consent in time for the thing to be done with 
benefit : Provided — 

First. — That this exception shall not extend to the intentional causing 

Proviua. of death, or the attempting to cause death ; 

Secondly. — That this cxcejition shall not extend to the doing of any- 
thing whieh the person doing it knows to be likely to cause death, for 
any purpose other than the preventing of death, or grievous hurt, or the 
curing of any grievous disease or infinnity ; 

Thirdly. — That this exceplipn shall not extend to the voluntary caus- 
ing of hurt, orcto the attempting to cause hurt, for any jiurpose other 
than the prei’^enting of death or hurt ; 

Fourthly. — That this exception shall not extend to the abetment of 
any offence, to the committing of whieh offence it would not extend. 

ILLUSTB ATIONS . 

. (a) Z is thrown from his horse, and is insensible. A, a surgeon, finds that Z 

requires to be trepanned. A, not intending Z's death, but in good faith, for Z’s 
benefit, performs the trepan before Z recovers his powers of judging for himself. A 
has eonilnittc^ no offence. 

(b) Z is curried off by a tiger. A fires at the tiger knowing it to be likely that 
the shot may kill Z, but not intending to kill Z, and in good faith intending Z’s 
benefit. A’s ball gives Z a mortal wound. A has committed no offence. 

(c) A, a surgeon, sees a child suffer an accident whieh is likely to prove fatal 
unless an operation be immediately performed. There is not time to apply to the 
child's guardian. A performs the operation in spite of tlie entreaties of the child, 
intending, in good faith, the child's benefit. A has eominilted no offend. 

(d) is in a house which is on fire, with Z, a child. People below hold out a 
blanket. A drops the cliild from the housetop, knowing it to be likely that the fall 
may kill the child, but not intending to kill the child, and intending, in good faith, 
the child’s benefit. He re even if the child is killed by the fall, A jbas conrniitted 
DO offence. 



SECS. 91 - 94 . ) 


GENERAL EXCEPTIONS. 




EaipUination . — ^Mere pecuniary benefit is not benefit within the mean- 
ing of sections 88, 89 and 92. . 

COMMENT. — ^This section is designed to meet those cases which do not ogpte 
cittier under s. 88 or s. 89. The principal object of ss. 88, 89 and 92 is protection 
of medical practitioners. Illustrations (a) and (h) exemplify cases in which it is 
impossible to give consent; illustrations (c) and (d), where legal capacity to consent 


is wanting. 

The authors of the Code observe: “There yet remains a kindred class of cases 
* which are by no means of rare occurrence. For example, a person falls down in an 
apoplectic tit. Bleeding alone can save him, and he is unable to signify bis consent 
to be bled. The surgeon who bleeds him commits an act falling under the definition 
of an offence. The surgeon is not the patient's guardian, and has no authority from 
any such guardian, yet it is evident that the surgeon ought not to be punished. 
Again, a house is on lire. A person snatches up a child too young to understand 
the danger, and flings it from the house-top, w'ith a faint hope that it may be caught 
on a blanket below, but with the knowledge that it is highly probable that it will be 
dashed t.i pieces. Here, though the child may be killed by the fall, though the 
person who threw it down knew that it would very probably be killed, and though 
he was not the child’s parent or guardian, he ought not to be punished. 

“In these examples there is what may be called a temporary guardianship justified 
by the c.xigcncy of the case and by the humanity of the motive. Tliis temporary 
guardianship bears a eonsideroble analogy to that temporary magistracy with'wbich 
the law invests every person who is present when a great brime is committed, or 
when the public peace is concerned. To acts done in the cxer^se of this temporary 
guardianship, we extend. , . .a protection very similar to that which we have given 
to the acts of regular guardians.’’* 

This section speaks of ‘hurt,’ whereas s. 89 sg^ks of ‘grievous hurt,’ Otherwise 
Uie terminology of both the sections is almost identical. * ^ 


93. No communication made in good faith is an offence by reason of 
comrounicHtiooraad* “‘y ^ the pcrsoii to whom it is made, if it is 

made for the benefit of that person. 


ILLUSTBATION. 

A, a surgeon, in good faith, eommuicates to a }>atient his opinion that he cannot 
live. The patient dies in consequence of the shock. A has committed no offence, 
though he knew it to be likely that the communication nught cause the patient’s 
death. 

COM.MENTS. — ^Tliis section protects the innocent without unduly cloakipg the 
guilty. 

The comnumication under this sr-rdion must be 
(1) made in good faith; and 
(*2) for the benefit of the person to whom it is made. 

The illustration to this section does not say, however, whether tlic cominunicatioo 
was made to the patient for hls*beneilt. 

94. Except murder, and offences against the State punishable with 

Act to which 8 perion death, nothing is an offence which is done by a person 
iscoiiipeUcdbythreau. .^jjo is compeUctl to do it by tlircatb, which, at the 

* Note n, p. 109. 
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time of doing it, reasonably cause the apprehension that instant death 
to that person will otherwise be the consequence: Provided the person 
dmng the act did not of his own accord, or from a reasonable appre- 
hension of harm to himself short of instant death, place himself in the 
situation by which he became subject to such consteaint. 

Explanation 1. — A person who, of his own accord, or by reason of a 
threat of being beaten, joins a gang of dacoits, knowing their character, 
is not entitled to the benefit of this exception, on the ground of his having 
been compelled by his associates to do anything that is an offence 
by law. 

Explanation 2. A person seized by a gang of dacoits, and forced 
by threat of instant death, to do a thing which is an offence by law ; 
for example, a smith compelled to take his tools and to force the door 
*of a house for the docoits to enter and plunder it, is entitled to the 
benefit of this expression. 


COMMENT. — By this section a person is excused from the consequences of 
any act, except (1) murder, and (2) offences against the State punishable with 
deatlvadone under fear of instant death; but fear of hurt or even of grievous hurt 
is not a sufficient justification. Mere menace of future death will not be sufficient. 

Murder committed under a threat of instant death is not excused under this section. 
But ‘murder’ does hot include abetment of murder and such abetment will be ex- 
cused.^ 

English late . — ^The English law excuses a person who has been forced to commit 
an offence by fear of desfvh or of grievous bodily harm, except in rases of treason 
or homicide. Tlie fear of having houses burnt owigoods spoiled is no excuse in the 
eye of the low for joining and marching with rebels.® He is also excused, under 
certain conditions, if he is forced to levy war against the King or to adhere to the 
King’s enemies, provided he uses every reasonable endeavour to resist or escape.® 
Under the English law a nrarried woman chYged with the commission of any criminal 
act, except treason, homicide, and probably robbery, is, in case her husband shall 
be present at the time of the coiiunissiou of such net, presumed to have acted under 
his coercion, and such coercion excuses the act, unless it appears that she did not 
so act. Ther^ is no provision in favour of the wife under such circumstances in the 
Penal Code. 


Doctrine of compulsion and necessity.— No one can plead the excusp of 
necessity or compulsion as a defence of an act otherwise penal, except as provided in 
this section. No man, from a fear of consequences to himself, has a rigid to make 
himself a party to committing mischief on mankind.* 

Except where unsoundness of mind is proved or real fear of instant death is proved, 
the burden being on the prisoner, pressure of temptation is not an excuse for breaking 
the law.* 


‘ Vmadasi Dost, (1924) 52 Cal. 112; 
Kani, [1937] Nag. 524. 

* M'GrmBther's case, (1740) Foster 

> 7th Pari. Rep. 78. 


* Tyler, (1838) 8 C. & P. 016, 620; 
Maganlal and Motilal, (1889) 14 Bom. 
113. 

* Devji Govindji, (1895) 20 Bom. 
2]5,22‘2,223. . 
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95. Nothing is an offence by reason that it causes, or that it is 
Act raadng difht intended to cause, or that it is known to be likely 
to cause, any harm, if that harm is so slight that 
no person of ordinary sense and temper would complain of such 
harm. 

COMMENT. — The maxim de minimis non curat lex (the law takes no account 
of trifles) is the foundation of this section. The authors of the Code observe 
“Clause 78 [this section] is intended to provide for those cases which, though, 
from the imperfections of language, they fall within the letter of the pena Haw, are 
yet not within its spirit, and are all over the world considered by the public, and 
for the most part dealt with by the tribunals, as innocent. As our definitions are 
framed, it is theft to dip a pen in another man’s ink, mischief to crumble one of 
his wafers, an assault to cover him with a cloud of dust by riding past him, hurt 
to incommode him by pressing against him in getting into a carriage. There are 
innumerable acts without performing which men cannot live together in society, 
acts which all men constantly do and suffer in turn, and which it is desirable that** 
(hey should do and suffer in turn, yet which differ only in degree from crimes. 
That these acts ought not to be treated as crimes is evident, and we think if. far 
better expressly to except them from the penal clauses of the Code than to leave 
it to the judges to except tlicm in practice.!’* 

CASES. — Acts regarded as trivial. — section applied where a person was " 
convicted for taking pods^ almost valueless, from a tree standing on Government 
waste land* and where the plaintiff complained of the liarm paused to his ikputa* 
tion by the imputation that he was tfavcllirtg with a wrong ticket.* 

Acts not regarded as trivial — VM»erc a blow was given across the chest with an 
niiibrclla by a dismissed policciiutn to a District SuiM-iigtendent of Police because 
liii application to reconsider liis case was rejected;* where thc*accused tore up a 
paper which sliowcd a money debt due troiii liiiu to the prosecutor though it was 
unstamped, and therefore not a legal security:* and wlicrc a respectjible man was 
taken by tlie ear,* it was held that this section did not apply. 


Of the tf Private Defence. 


Thingtt done in pri* 
vate <)efeiioe. 


Hight of pn\*sto 
defence of the body 
and of property. 


96, NoUting is an offence which is done in the 
exercise of the right of private defeneck 

97, Ev’cry person has a right, subject to the 
restrictions contained in sec-tion 99, to defend — 


First. — ^Ilis own body, and the body of any other person, against any 
offence affecting the human body ; > 

Secondly, — The property, whether moveable or immoveable, of him-, 
self or of any other person*, against any act which is an offence failing 
under the definition of theft, robbery, mischief or criminal trespass, or 


* Note B, pp. 100, 110. 

* Kasya bin Kami, (1868) 5 B. U. C. 
(Cr. C.) 86. 

“ South Indian Kaibeay Co, v. 
Ramakrishna, (1880) lif Mad. 84. • 


* Gout, o/ Bengal v. Sheo GhoUm 
Lalla, (1875) 24 IV. R. (Cr.) 67. 

* Bamasami, (1888) 12 Mad. 148. 

* Shoshi Bkusan Mukerjee v. Walm- 
sley, (1807) 1 C. W. N. cxxxiv. 
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which is an attempt to commit theft, robbery, mischief or criminal 
trespass. 

COMMENT. — ^This section specifies the extent to which the right of private 
defence can be exercised. Section 00 provides the limitations. These two sections 
combined together lay down the principles of the right of defence. 

The first clause of this section provides for the defence of body against any offence 
affecting the human body. The second provides for the defence of property against 
an act which amounts to the commission of eertain offences. 

There is no obligation upon a person entitled to exercise the right of private defence 
and to defend his person or property, to retire merely because his assailant jtlireatens 
him with violence.^ 

Right of private defence to be pleaded. — ^The accused must plead the right 
of defence. The Allahabad High Court has held that a Court cannot set up such 
plea when the accused himself has not done so.* But in a later case it has held 
that the Court, on finding on esadence before it that the accused acted in self-defence, 
is bound to take cognizance of the fact.* The Madras High Court has held that 
even if t he accused does not specifically plead p-ivatc defence, he may be acquitted 
ii* the evidence showed that he nas acting in self-defence.* The Calcutta and I.ahorc 
High Courts have expressed the same view as the Madras High Court.' 

• English law. — ^This section is much wider than the English law. ITnder it even 
a stranger may defend the person or property of another person whereas under the 
English law there must be some kind of relationshi]) existing, such as that of master 
and servant, or husband and wife, or guiirdian and ward, before this right can be 
exerr4ed on behalf df another. 

GASES — Defence of person. — Under circumstances which might have induced 
the bdief that a man was cutting the throat of his wife, their son shot and killed 
his father. It was held 10iat if the son had reasonable ground for believing and 
honestly believed “that his act was necessary for the defence of his mother, the 
homicide was excusable.* 

Defence of property. — Every person in possession of land is entitled to defend 
his possession against anyone who tries to eject him by force;* or to steal from 
it;' or to do an act which will liave the effect of causing injury to it, e.g., cutting 
of a bund.' Certain persons who were lawfully in possession, as tenants of agri- 
cultural land, having reason to suppose that it was possible that they might be 
attacked and eje<'ted from the land by force, nuidc a practice of keeping their clubs 
in readiness, ai]^ also persuaded the tenants of some ndjacents fields to do likewise. 
The expected attack came and there was a somewhat severe fight, in the course 
of which both parties were injured. It was held tliat the defenders were within 
their rights in holding themselves in read mess to repel an attack if and when it 
should come, and were protected by this section." tVhere a person who had seized 
cattle w'hich had been trespassing on his lands, gathered together a number of men 
to assist him in resisting an anticipated attempt to rescue the cattle, and a fight 

* Nareshi Singh, (102.3) 2 Pat. 595. L. L. J.*284. 

» Gullu, (1904) 24 A. W. N. 113. ^ Ease, (1884) 13 Cox 540. 

» KishenLal, (1024) 22A.L.J.H. 501. » Sacher, (1867) 7 W. H, (Cr.) 76 

* Veerana Nadan, [1012] M. W. N. fll2]. 

404. • iMoAef, (1869) 12 W. R. (Cr.) 15. 

' Vpendra Nath Das, (1014) 10 ' Birjoo Singh v. Khub LaU, (1678) 

C. W. N. 658; f.b.; Afiruddi, (1910) 29 19 W. R. (Cr.) 66, 

C. L. J. 571; Ghulam Rasul, (1921) 8 Hira, (1922) 45 All. 250. 
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between the partiee took place, in which several men on each side were killed awt 
injured, it was held that the person who had seized the cattle and his party were 
protected by this section.* An ille;^ seizure of cattle with a view to impound 
them is theft and persons attempting to resist the seizure by force act in the exercise 
of the right of private defence of property and are as such entitled to the protection 
afforded by this section.* 

Where a bailiff went to a village to make an attachment, but the warrant had 
become invalid by lapse of the time limited thereby, and the owner of the property 
resisted and caused grievous hurt to one of the party, it was held that he could not ‘ 
plead any right of private defence of property as such attachment, though illegal, 
did not amount to any of the offences against which the right of defence was provided, 
and he was, therefore, guilty of causing grievous hurt.* 

98. "WTien an act, which would otherwise be a certain ofFence, is not 

niftbt of private de- that ofTcncc, by reason of the youth, the want of 
tt "pei!OT'”oif*un2MiS maturity of understanding, the unsoundness of mind 
mind, etc. qj. intoiycation of the person doing that act, or bjf 

leason of any misconception on the part of that person, every person 
has the same right of private defence agaimst that act which he would 
liave if the act were that offence. 


ILLUSTRATIONS. 

(.7) Z,undcrthcinfluenccofnutdness,uttcinptstokill.\; Zisguiltyof nooffence. 
Hut A has the same right of private defence wliich he would liave if Z were sa^. 

lb) A enters by night a house which he is legally entitled to enter. Z, in go^ 
faith, taking A for a house-breaker, attacks A. ^llerc Z. by attacking A under this 
misconception, commits no offence. But A has tlic saillr right of private defence 
against Z, which he would have if Z were not acting under that misconception. 

COMMENT. — The right of defence would have lost most of its s’ulue if it was 
not allowed to be exercised against persons suffering from the incapacities mentioned 
in this section. 

'^9. There i.s no right of private defence against an act which does not 

Act agaiiMt which <*ause the apprehension of death or of 

there i« no riBht of pri- griovous hurt, if done, or attempted to be done by a 

vate defence. ... . . , e . , •, , - 

pubiu; servant acting in good faith under colour ot 
his office^ though that act may not be strictly justifiable by law'. 

There is ao right of private defence against an act w'hich does not 
reasonably cau.se the apprehension of death or of grievous hurt, if done, 
or attempted to be done, by the direction of a public servant acting in 
good faith under colour of* his office though that direction may not be 
strictly justifiable by law. 

There is no right of private defence in cases in which there is time to 
have recourse to tlie protection of the public authorities. 


* Nareahi Sin^, (11,928) 2 Pat. 505. 

* itfadra, [1948] Nag. 826. * 


Shib Lai, (1988) 85 AIL 617. 


1 
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The right of private defence in no case extends to the inflicting of more 
in-..-, to the harm than it is necessary to inflict for the purpose 
riglit may be exerdeed. defence. 

Explanation 1. — person is not deprived of the right of private 
defence against an act done, or attempted to be done, by a public ser- 
vant, as such, u nless he knows , or has reason to believe, that the person 
doing the act is such public servant. •' 

Explanation 2. — person is not deprived of the right of private 
defence against an act done, or attempted to be done, by the direction of 
a public servant, unless he knows, or has reason to believe, that the per- 
son doing the act is ac ting bv sucli direction , or unless such person states 
the authority under which he acts, or if he has authority in writing, 
unless he produces such authority, if demanded. 

■ COMMENT. — ^This section indicates the limits within which the rij^ht of defence 
should be exercised. 

First clause.- This clause applies to those cases in which the public ser\’Bnt is 
acting in good faith under colour of his office, though the particular act being done 
by him may not be justiflahic by law.^ The clause applies to a case where an official 
has done wrongly, what he might have done rigidly, but not to cases where the 
act could not have been done rightly at all by the official concerned.* Wheie a 
police officer acting hm\a fide under colour of his office arrests a person but without 
authority, the person so arrested has no right of .self-defence against the «>ffleer.* 
If the act of a public servant is nltrii t'ircs the right of private defence may be exercis- 
ed against him.* A police officer, holding a search warrant without a written 
autliority, cannot be said Co be acting ‘und«‘r colour of his office.'* 

Cases.— Reaisfance to officer acting without warrant. — A police-officer 
attempted without a search-warrant to enter a house in search of property alleged to 
have .stolen and was ob.structcd and resisted. It was held that, even though the 
ofllwr was not strictly justilied in searching the house without a warrant, the ixt- 
son obstructing and resisting could not set up the illegality of the officer's pro- 
rseeding as a justiiication of his obstruction, as it was not shown that the offit'er 
was .seting otherwise than in good faith and without malice,* 

Illegal attachment does not Justify resistance. — Where articles protected from 
attachment were attached, it was held that this act did not justify resistance.’ 
Where tlic property of a person was wrongfully attached as the projjerty of certain 
abscouders, it was held tlrat the rigirtful owner had no right of private defence 
of his i>roperty, as the policc-oflievr was luding in good faith under colour of his 
office, and that even supposing the order of attachment might not have been properly 
made, that would in itself be no sufficient ground for such a defence.* 

Second clause. — ^The first clause speaks of acts doije by a pubJicAervant, this 
clause, of acts done under the direction of a public swvSlit: It is not necessaiy 

’ Dnlip, (1896) 18 All. 240, 2J2. .irhhru Ram, (1925) 7 I^h. 104. 

“ Bhairo, [1941] Kar. 324. * ftom Panics, (1044) 23 Pat. 328. 

* Mohametl Ismail, (1935) 13 Ran. • Pukot Kolu, (ISM) 19 Mad. 349. 

754. 7 Poomalai Vdayan, (1898) 21 Mad. 

* Jogendra Nath Maker jee, (1807) 200. 

24 Cal. 820; TtOsiram, (1888) 18 Bom. * Bhai Lai Chawdhry, (1902) 20 
168; Haq Dad, (1925) 6 Lah. 302; Cal. 417. 
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that the doer should be a public servant. Explanation 2 must be read conjohitty 
with this clause. 

Cases. — ^Resistance to execution of warrant. — Where a police-officeT attempted 
to execute a warrant the issue of which was ille£al. it was held that tlie accused 
were justified in their resistance.' 

Third clause. — The third clause of this section must be read with the first clause 
of 8. 105.* It places an important restriction on the exercise of the right of defence. 
The right of private defence being granted for defence only, it must not and can- 
not legally be exercised when there is time to have recourse to the protection of 
public authorities. The right of private defence does not take the place of the func- 
tions of those public servants who are especially charged with the protection of life 
and property and the apprehension of oifenders, and where the assistance of the 
public a ithorities can be procured, the right cannot be lawfully exercised. But the 
law does not intend that a person must run away to have recourse to the protection 
of public authorities when he is attacked instead of defending himself.* The import- 
ant considerations whi<‘h always arise in order to determine whether the action 
of the accused is covered by tlic ri^ht of pris-ate defence are, firstly, what is the^ 
nature of tlie apprehended danger, and. secondly, whether there was time to have 
recourse to the police autboritjgh. always remembering that when both the parties 
are determined to fight and to go up to the land fully armed in full expectation 
of an armed conflict in order to have a trial of strength the right of private 
<!• fence disappears.* 

Cases. — Time to obtain protection of public authorities. — ^The accused 
received information one evening tliat Oie oompluinnnts intended to go on his land 
on the following day, and uproot the corn sown in it. At about three o'clock next 
morning he was informed that tlie complainants had entered on his land and were 
plougliing up the corn. Tliereujion he at once, proceeded to the sopt, followed 
hy the remaining accused, and remonstrated with the complainant^, who commenced 
.m attack on the accused. In tlie fight which ensued, both sides received serious 
injuries, and the leader of the complainants' parly was killed. It was held that the 
eomplainanta being the aggressors, the awused had the right of private defence and 
that tliey were not bound to act on the information received on the previous evening 
and M’ck the protection of the public authorities, as they had no reason to apprehend 
a niglit attack on their property.* 

Fourth clause. — Tlie right of private defence is re.strioted to not inflicting more 
harm than it is neec.ssary to inflict for the purpose of defence. The amount of 
torec necessarily dcfiends on the circumstances of the ease, and tl^re is no pro- 
tection if tlie harm is caused by excessive violence quite unnecessary' to the case.* 
hor example, a person set by Ids master to watch a garden or yard is not at all 
justified in shooting at, or injuring in any way, persons who may come into those 
premises, even in the night. lie ought first to see wliether lie could not take measures 
for their apprehension’. The measure of self-defence must always be proportionate 
to tlie quantum of force used by the attacker and which it is necessary to repel.* 

Cases. — Justifiable barm.—tt'here the accused finding a thief entering the 

' Jogendra Nath Mtdterjee, (1807) Narsang Pnthahai, 14, ‘Bom. 

‘24 Cal. 320. 441;PflrcAk(?fir».(18»7)24Ca].686. 

* iV<ir«a/«gPa(AabAat',(1800) 14Boni. ♦ CokoolBomree, (1866) 5 W. R. (Cr.) 

■***• 33. 

* Alit^al Kunhinayan, (1903) 28 ’ John ScuUy, (1824) 1 C. * P. 819. 

Mad. 454. * jjom Prasad Mahton, (1919) 4 

* Satnarain Das, (1988) 17 Pat. 6(tr. P. L. J. 289. 
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bouse at night, through an entrance made in the side-wall, seissed him while intruding 
his body and held him with his face down to the ground to prevent his further 
entrance and thereby his death was caused by suffocation;^ where a person attacked 
by another with a spear struck a blow with a club which resulted in the death bf 
the party attacking;-’ and where a boy found a person stealing his property and 
killed him but not intending to do so,’ the right of private defence was held to be a 
good justification. 

More harm caused than necessary. — Where a person killed a weak old woman , 
found stealing at night;* where a person caught a thief in his bouse at night and 
deliberately killed him with a pick-axe to prevent his escape;* and where a number 
of persons apprehending a thief conunitting house-breaking strangled him and 
subjected him to gross maltreatment when he was fully in their power,* the right 
of private defence was negatived. 

English rase. — A parker finding a boy stealing wood in his master’s ground bound 
him to his horse's tail, and l)eat him. The horse took fright and ran away and 
dragged the boy on the pfround till his shoulder n-as broken, whereof he died. This 
was ruled to be murder.’ 

100. The right of private defence of the body extends, under the 

When the rieht of restrictions mentioned ii^he last preceding section. 

to the voluntary causing of death or of any other 
harm to the assailant, if the offenee which occasions 
the exercise of the right be of any of the descriptions hereinafter enume- 
rated. nemely : — ^ 

First. — Such an assault as may reasonably cause the apprehension 
that death will otherwise be the consequence of such assault ; 

Secondly. — Such an assault- as may reasonably cause the apprehension 
that grievous hurt will otherwise be the consequence of such assault ; 

Thirdly. — An assault with the intention of committing rape ; 

Fourthly. — ^An assault with the intention of gratifying unnatural lust; 

Fifthly. — An assault with the intention of kidnapping or abducting ; 

Sixthly. — ^An assault witVi the intention of wrongfully confining a 
person, under circumstances w'hieh may reasonably cause him to appre- 
hend that he will be unable to have recourse to the public authorities 
for his release. 

COMMENT. — ^The law authorizes a man who is under a reasonable apprehension 
that his life is in danger or his body in risk of grievous hurt to inflict death upon his 
assailant either when the assault is attempted or directly threatened, but the 
apprehension must be reasonable and the violence inflicted must not be greater 
than is reasonably necessary for the purpose of self-defence. Jt must be proportion- 
ate to and commensurate with the quality and character of the act it is intended to 
meet and what is done in excess is not protected. " 

* Kuirim Bux, (1865) 8 W. U. (Cr.) 78. See Bag, (1902) P. R. No. 29 of 

12. 1902; Mammun, (1916) P. R. No. 85 of 

* Moisudtn, (1869) 11 W.R.(Cr.) 41. 1916. 

* Maker, (1869) 12 W. R. (Cr.) 15. • Dhununjai Poly, (1870) 14 W. R. 

* GofcooIBowree, (1866)5W. R. (Cr.) (Cr). 68. 

83. 7 Ra{{oniai/,.(1628) 1 East P. C. 237. 

* Durmn Geer, (1866) 5 W. R, (Cr.) ‘ 
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101. If the offence be not of any of the descriptions enumerated 
w h ri ht ™ preceding section, the right of private 

utida to cattaiilf my defence of the body docs not extend to the volun- 
hann other ihon death. causing of death to the assailant, but does 

extend, under the restrictions mentioned in section 99 to the voluntary 
causing to the assailant of any harm other than death. 


• COMMENT. — ^Any harm short of death can be inflicted in exercising the right 
of prh’atc defence in any ease which docs not fall within the provisions of 8. 100. 

VVhen dealing with questions relating to right of private defence of the body this 
section and s. 100 should he read together. 


102. The right of private defence of the body commences as soon aa 
CommenrrinriK and » reasonable apprehension of danger to the body 
rf^pri^rdefence^oi arises from an attempt or threat to commit the 
offence though the offence may not have been com- 
mitted ; and it continues as long as such apprehension of danger to the 
body continues. 

COMMENT. — This section indicates when the right of private defence of the 
body c-oiiimences and till what time it continues. It commences and continues 
us long as danger to body lasts. The extent to which the exercise of the r^ht 
w ill he iustifled will depend not on the actual danger but on whether there was 
reasonable apprehension of such danger. There must he aq attempt or threat 
and consequent thereon an apprehension of danger; but It is not a mere idle threat, 
or es'ery apprehension of a rash or timid mind, that will justi^the exercise of the 
right. Reasonable ground for the apprehension js requisite. 'Suppose the threat 
to procted from ii woman or child and to he addressed to a strong iqan, in such a case 
there could hardly be a reasonable apprehension. Present and imminent danger 
seems to be meant.* The law does not require tliat a person should not exercise his 
right of self-defence if by running away he can avoid injury from his assailant. 


103, The right of private defence of property extends, under the 

When ihr riphi of restrictions mentioned in section 99, to the voluntary 
pJrtv'extradTto^cSSS- <*ausiiig of death or of any other harm to the wrong- 
ing death. docr, if tlic offcncc, the committing of which, or the 

attempting to commit which, occasions the exercise of the ^ightj he an 
offence of any of the descriptions hereinafter enumerated, namely : — 
— Robbery ; 

Secondly.— House-breaking by night ; 

Thirdly. — ^Mischief by fire committed on any building, tent or vessel, 
wdiiek ^uilding, tent or vessel is used as a human dwelling, or as a place 
for tnir xiustody of property ; 

''^irwrthly. — ^Theft, mischief or house-trespass, under such circumstances 
as may reasonably cause apprehension that death or grievous hurt will be 
the consequence, if such right of private defence is not exercised. 

1 h.ScM. 78. 
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COMMENT. — Section 100 enumerates the eases in which the right of private 
defence of the body extends to the causing of death; thiitaection enumerateii.tbe 
cases in which it extends to the causing of death in defence olpiopcrty. 

A person employed to guard the proi>erty of his employer is protected by ss. 07 
90, 108 and 1 05 if he causes death in safeguarding his employer’s property when there 
is reason to apprehend that the person whose death has been caused was about to 
commit one of the oflences mentioned in this section or to attempt to commit one 
of those offences. A person whose duty it is to guard a public building is in the same; 
position, that is to say, it is his duty to protect the property of his employer and he 
may take such steps for this purpose as the law permits. The fact that the property 
to be guarded is public property does not extend the prote’etion given to a guard, 
i^ereforc. a police constable on guard duty at a magazine or other public building 
^ not entitled to fire at a person merely because the latter does not answer his 
challenge.* 

104. If the offence, the committing of whicli, or the attempting to 

, commit which, occasions tlie exercise of the right of 

when such right ex- , . , , „ . , . , r . , 

taomoa private defence, be theft, mischief, or criminal 

trespass, not of any of the descriptions enumerated in 
the last preceding section, that right does not extend to the voluntary 
causing of death, but docs extend, subject to the restrictions mentioned 
in section 90, to the voluntary causing to the wrong-doer of any harm 
other than death. 

COMMENT .Sections 101 and 104 restrict the right «>f })rivate defence in certain 

cases to voluntarily causing hurt or giievous hurt. S<vlion 101 is a corollary to 
s. 100, and this section, to s. lOO. 

Coimnenwraent ILd 105. Thc right of private defence of property 
of”pn“™t“ def?nCT*Sf I'ommeuccs when a reasonable apprehension of danger 
property. property comniciiocs. 

The right of private defence of property against theft continues till the 
offender has clTected his retreat with the properly or either the assistance 
of thc public authorities is obtained, or the property has been recovered. 

The right of jirivalc defence of pro]»crlv against robbery continues as 
long as the offender causes or attempts to cause to any person death or 
hurt or wrongful restraint or as long as thc fear of instant death or of 
instant hurl or of instant jiersonal restraint continues. 

The right of private defence of property against criminal trespass or 
mischief continues as long as the offender continues in the commission of 
criminal trespass or mischief. 

Thc right of private defence of property against house-breaking by 
night continues as long as the house-trespass which has been begun by 
such house-breaking continues. 

Jatnuna Singh, (1944) 23 Pat. 008. 


1 
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COMMENT. — ^This section indicates when the right of defence of property com- 
qiences and till what period it con tin ues. It is similar to s. 102. 

First clause. — ^The right of private defence of property commences when a 
reasonable apprehension of danger to property commences. Before such appre- 
hension commences the owner of the property is not called upon to apply for pro- 
tection to the public authorities. 

Second clause. — The right of private defence of property against theft continues 
.till (1) the offender has effected his retreat with the property, or (2) the assistance 
of public authorities is obtained, or (8) the property lias been recovered^. .\n offender 
is to be considered as having effected his retreat when he has once got off liaving es- 
enped iinmediaie pursuit or pursuit not having b(.en made. A recapture of the plunder- 
ed property, while it is in course of being carried away, is authorized, for the taking 
and rebst ngisone transaction, 'ifut when the offence has been committed and the 
property removed, a recapture after an interval of time by the owner or by other 
iiersims on his behalf, however justifiable, cannot be deemed an exercise of thf. tight 
of defence of property. The recovery winch the section contemplates seems to be a 
recovery cither immediate or made before the offender has reached his final retreat.* 
Where the appellants followed up tracks purporting to be those of their stolen cattle, 
and prior to the arrival of the police (for whose assistance one of their party had 
ridden away) proceeded to the complainants' village and fired at them, it was held 
tlml the appellants’ right of private defence of their property had been put an end to 
h> the suea-ssful retreat of the thieves, and that tlieir alleged rediscovery of the e&ttle . 
in the complainants’ possession could not revive that right.* ' « 

Fourth clause — In the case of criminal trespass and mischi^ the right of private 
(IcfuntM; ceases to exist as soon as the commission of these offences ceases. 

Fifth clause. — The right of pris’ate defence ^gainst liousc-breaking rantinuM 
only so long as the house-trespass continues, hence wherc*u persop followed a thief 
and killed him In the open, after tlie house-trespass had ceased, it was held that he 
could not plead the right of private defence.* 


106, If the exercise of the right of private defence agaiirst an assault 


night of private de> 
fence againH deadly 
assault when there it 
risk of harm to in- 
nocent person. 


which reasonably causes the apprehension of death, 
the offender l)e so situated tlial lie cannot effectu- 
ally exercise that right u ithout risk of hariii to an 


innocent person, his right of private defence extends to the running of 


that risk. 


nXeSTRATtON. 

A is attacked by a mob who attempt to murder him. He cannot effectually 
exercise liis right of private defence witliout firing on the mob, and he cannot fire 
M itliuut risk of lianiiing young children who are mingled witli the mob. A commita 
no offence if by so firing he liurnyi any of the children. 

t'OMMENT. — This section should be read in the light of s. 100. Injury to innocent 
persons in the exercise of the right of defence is excusable under it. 

' Ptmjabrao, [1945] Nag. 881. * Balakce Jolahed, (1868) 10 W. R. 

* M, & M. 81 . (Cr.) B; Gulbadan, (1885) P. R. No. 2S of 

* Mir Dad, (1915) 7Xah. 21. 1885. 
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CHAPTER V. 

Of Abetment. 

Abatment of a thing, 107. A person abets the doing of a thing, who — 

First. — Instigates any person to do that thing ; or, 

Secondly. — ^Engages with one or more other person or persons in any 
conspiracy for the doing of that thing, if an act or illegal omission takes 
j^ce in pursuance of that conspiracy, and in order to the doing of that 
thing ; or 

Thirdly. —Intentionally aids, by any act or illegal omission, the doing 
of that doing. 

Explanation 1. — A person who, by wilful misrepresentation, or by 
•wilful concealment of a material fact which he is bound to disclose, 
voluntarily causes or procures, or attempts to cause or procure, a thing 
to be done, is said to instigate the doing of that thing, 

ILLOSTRATIOK. 

A , a public officer, is authorised by a warrant from a Court of Justice to apprehend 
Z. fi, knowing that fact and also tliat C is not Z, wilfully represents to A that C 
is Z, and thereby intentionally causes A to apprehend C. Here B abets by instigation 
the apprehension of C. 

Explanation 2. — WJjoever, citherprior to or at the time of the commis- 
sion of an act, does anything in order to facilitate the commission of that 
act, and thereby facilitates the commission thereof, is said to aid the 
doing of that act. 

COMMKNT. — tVhen an offence is coninulted and several persons take part in 
the conunission of it, each person may contribute in a manner and degree different 
from the others, to the doing of tlte criminal act. 

The act may be done by the hands of one person while another is present or is 
close at band ready to afford help; or the actual doer may be a guilty agent acting 
under thb orders of an absent person: and besides these participators there may be 
other persons wlio contribute less directly to the conunission of the offence by advice, 
persuasion, incitement, or aid. It is proper to mark the nature and degree of parti- 
cipation which is essential to criminal liability, but it will be seen that the several 
gradations of action above referred to are not always treated as denoting necessarily 
different measures of guilt with a view to distinctions in respect of punishment.* 

Abetment is constituted by , 

(1) instigating a person to commit an offence; or 

(2) engaging in a conspiracy to commit it ; or 

(3) intentionally aiding a person to commit it. 

(1) Abetment by instigation. — First clause. — ^A person is said to ‘instigate’ 

* M. & M. 83. 

% 
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snoiber to an act, when he actively suggests or stimulates him to the act by any 
means or'language, direct or indirect, whether it takes the form of express solici- 
tation, or of hints, insinuation or encouragement.^ The word ‘instigate’ means 
to goad or urge forward or to provoke, incite, urge or encourage to do an act.' Advice 
per se does not necessarily amount to instigation. Instigation necessarily connotes 
Mjine active suggestion or support or stimulation to the commission of the act itself. 
Advice amounts to instigation only if it was meant actively to suggest or stimulate 
the commission of an offence.* •Instigation may be of an unknown person.* A 
>mere acquiescence or permission does not amount to instigation. 

Explanation 1 to this section says that a person who (1) by wilfUl misrepresen- 
tation, or (2) by wilful concealment of a material fact which he is bound to dis- 
<‘lose, voluntarily causes or procures, or attempts to cause or procure a thing to be 
done, is s-iid to instigate the doing of that thing. The illustration is an example 
of insiigaiion by ‘wilful misrepresentation'. Instigation by ‘wilful concealment’ 
is where some duty exists which obliges a person to disclose a fact. 

Cases. —Direct instigation. — ^Where, of several persons constituting an unlawful 
assembly, some only were armed with sticks, and A' one of them, was not so armed, 
but picked up a stick and used it, eT (the nmstei of A), who gave a general order 
to beat, was held guilty of abetting the assault made by them.* 

Instigation by letter. — Where one person instigates anothc^to th^pommission 
of an offence by means of a letter sent through the post, the 9||hceS abetment 
by instigation is completed gs soon as tl>e contents of such- le^bj^Kme known 
to the addressee.* If the letter never reaches 14||^ the act is attempt to 

abet.’ 

(2) Abetment by conspiracy. — SScond clause. — ‘C onspi racy’ con sists in 
the agr eement of twp pr mory [peraons} to do an unlawful act, or to do a lawful act 
by unlawful means. So long as such a design rests in intention pnly, it is not in- 
dictable. When two agree to carry it into effect, the very plot is an act in itself, 
Jiiid the act of each of the parties, promise against promise, actus ct>tilra actum, capable 
of being enforced, if lawful, punishable if for a Criminal object or for the use of 
criminal means.* It is not necessary that Uie abettor should concert the offence 
with the person who coiiiinjts it. It is sufficient if tie engages in the conspiraey 
in pursuance of which the offence is committed.* Where parties concert together, 
and have a common object, the act of one of the parties, done in furtherance of the 
common object and in pursuance of the concerted plan, is the act of all.'* 

Before the introduction of chapter VA, conspiraey, except in case^tsorided fm 
by ss. 121A, 811, 400, 401 and 402 of the Code, was a mere species of abetment 
wlien an act or an illegal omission took place in puisuance of that conspiracy, and 
amounted to a distinct offence for each distinct offence abetted by conspiracy." 

' .imiruddin, (1922) 24 Bom. L. R. 

•>34, .542. 

Parimal Chatlerji, (1032) (jO Cal. 

3227 '* 

’’ BogAunafA Dtm, (10‘20) 3 P. L. 

J. 120. 

* Oanesh D. Smarkar, (1900) 1‘2 
Bom. L. R, 105. 

* Basookoolah, (1869) 12 W. R. (Cr.) 

51. 


• Shea Dial Mat, (1894) 10 All. 889. 

* Raiisford, (1874) 13 Cox 9. 

■ J*cr Willes, J., in Mulcahy, (1868) 
L. R. 3 H. L. 300, 317. See tiuinn v. 
Lfothent, [1901] A. C. 405, 528. 

' Kxpln. 5 to s. 108; Kalil Mtmda, 
(1001) 28 Cal. 707. 

^Imecr Khan, (1871) 17 W. R. 15. 
" Tirumal Hrddi, (1001) 24 Mad. 
5‘28, 540. 
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Cases. — Suldde. — Where a womdn prepared herself to coininit suicide in the 
presence of the accused, and they followed her up to the pyre and stood by her step- 
sons crying “Ram, Ram.” and one of the accused admitted that he told the woman 
to say “Ram, Ram,” and she would become suttee, H was held that this amounted 
to connivance and unequivocal countenance of the suicide on the part of the accused.^ 

Forgery. — Preparing in conjunction with others a copy of an intended false 
document, buying a stamped paper for the purpose of writing such false document, 
and asking for information as to a iact to be inserted in such false document, were 
held to support a conviction for abetment of forgery. ‘ 

(3) Abetment by aid. — Third clause. — By act. — A person abets by aiding, 
when by act done either prior to, or at the time of, the commission of an act, he 
intends to facilitate, and does in fact facilitate, the commission thereof (vide expln. 2). 
For instance, the supplying of necessary food to a person known to be engaged 
in crime is not per se criminal : but if food were supplied in order that the criminal 
might go on a journey to the intended scene of tlie crime, or conceal himself while 
waiting for an opportunity to commit the crime, the supplying of food would be 
in order to facilitate the conunission of the crime and iniglit facilitate it.* Mere 
presence at the commission ot a crime cannot amount to intentional aid unless it 
was intended to liave that effect. To be present and aware that an offence is about 
to be committed does not constitute abetment unless the person thus present holds 
some position of rank or influence such that his countenancing what takes place 
may, under the, circumstances, be held a direct eucouragement, or unless some 
specific duty of prevention resu on him, which he leaves unfulfilled, in such wise 
that he may l)e safely taken as lia%’ing ioined in a conspiracy for the prci)etration 
of the offence.* 

By Illegal oti^ssion. — To prove abetment by 'illegal omission’, it is necessary 
to show that the accused intentionally aided tlie commission of the joScnce by his 
non-inlerference,* and the omission involved a breaeli of legal obligation.' 

Cases. —By act. — Presence at bigamous marriage.— A priest, who officiated 
at a bigamous marriage, was lield to liave intentionally aided it, but not the persons 
who were merely ijresent at the celebration or who iiermitted its celebration in their 
house, when such permission afforded no particular facility for the act.' 

A^eptan^ of unstamped receipt not aiding.- W lu re a debtor paid a sum of 
money to "Ills ciieditor”und asked for u stamped receipt from him, who had not 
at hand a stamp and then accepted an unstamped receipt saying he would affix 
a stump thereto, which he did not do, it was held tliat this did not constitute abet- 

* Ktuijaii tioortil Hossein v, Fabre- 
Tmtncne, (1875) 24 VV. R. (tr.) 26. 

• Cuoverji, (1U06) it Bum. h. R. 159; 
Khadim Hheikh, (1809) 4 Beug. L. U. 
(A. Cr. J.) 7. 

’ I’mi, (1882) 0 Bom. 126. 


r Mobil Pandey, (J871) 8 N. \V. P. 
816. 

' PadaluVe)ikaiasami,(l%\i\) 'A Mud. 
4. 

' Lingam Ramamia, (188U) 2 Mud. 
187. 

* Lakshmi, (1886) Vnrep. Cr. C. 303. 



SEC. 107. ] 


ABETMENT. 


tnent of the offenee of giving an unstamped receipt because he had done or committed 
nothing which it was in his power to effect.* 

Act abetted Illegal but not offence. — A guardian of a Mahomedan married 
a femaleTnfhnt who, while her husband was living, caused a marriage ceremony 
to be gone through in her name, but in her absence and without her consent, with 
another man, was held not to have committed the offence of abetting the commis- 
sion of an offence under s. 404.* Because to constitute abetment the accused 
must be proved either to have instigated or aided some person to commit an 
offence. 

By Illegal omission. — ^Non-interference where there is duty to Interfere. — 
Where a Head Constable, who knew that certain persons were likely to be tortured 
for the purpose of errtorting confession, purposely kept out of the way, it was held 
that he was guilty of abetment.* But the mere fact that the offence of extortion 
was tomiiiHted in the presence of a village police-officer, without eliciting any 
disapproval on his part, was held not to render him liable as an abettor.* 

Attempt. — The abetment of an offence within the meaning of s, 40 being itself 
an offence punishable under this Chapter, an attempt to commit the offence of 
abetment is provided for in s. 611, and there is, therefore, no legal obstacle to punish- 
ing buch offence.* 

English lam. — ^According to English law criminals are divided into four classes. 
Tlie distinction is based on the consideration whether a party was present or absent 
at the commission of the offence. 

(1) Pr incijial i n the first degree . — One who is the actual perpetrator of the crime. 
It is n'dflSecl^airy thal heshould be actually present when the dffence is committed; 
thus one who lays poison or a trap for another is a principal in the first degree. 
Nor need the deed be done by the principal's own hands; for it w ill suffice if it is 
done through an innocent agent, as, for instance, if one incites a child or a madman 
to murder. Even an animal may he employed aslm innocent agent. For example, 
a person who sets a dog upon people is himself guilty of ass,iulting^hem, 

(2) Pri napa l in the second degree. — One by whom the actual perpetrator of 
the crime is Wded and alTeite? at the very time when it is coinniiltcd. He may 
or may not be actually present at the scene of the crime. It will buffice if he has 
the intention of giving assistance, and is sufficiently near to give the assistance 
as when one is watching outside while others are committing a felony inbide the 
house, or seconds in a prize fight which ends fatally. An aider or abettor is only 
liable for such crimes committed by the principal in the fust degree as were done in 
execution of thei r common purpose. 

Both the above dosses of principals are liable to the same punishmeiK. 

(3) Accessory before the fad. — One who, being absent at the time when the felony 
is conimlEled, y«T procum,' counsels, commands, or abets nnotlicr to commit a felony. 
He is punishable in all respects os the principal felon. Tf present at the commission 
he would be a principal. 

(4) Accessory after the fact. — One who, knowing a felony to have been com- 
mitted by another, receives, relieves, comforts, assists, harbouiv, or maintains the 

* MiWw ImI, llSbS) S AH. IS; Janki, * Gopal Chunder Sirdar, (18821 8 

(1882) 7 Bom. 82. Cul. 728. 

• Abdool Kurreem, (1878) 4 Cal. 10. » Jt. Spier, (1887) P. R. No. 49 of 

i * Kali Chum Gangooly, (1873) 21 1887. 

I W. R. (Cr.) 11. 

I 1. P.C.— 0 
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felon. A felony must be actually committed or there cannot be any accessories. 

Principals are dealt with in the Penal Code under ss. 84 to SS. Ttere is no dis- 
tinction between ‘princip>al8 in the first degree’ and ‘principals in the seccmd degree* 
in the Code. 

The offence of abetment corresponds as nearly as one word can be said to cor- 
respond to another to the offence which is known in England of being an acces- 
sory before the fact. But mere concurrence — ^tliat kind of passive concurrence 
which is known in England as being an ‘accessory after the fact’ — is not abetment 
and is not to be treated as abetment. 

‘Accessory after the fact’ is treated in scattered sections: see provisions relating 
to harbouring, ss. 212, 216; and also ss. 52A, 180, 136, 137. 410-414. 

108. A person abets aji, offence, who abets either Jthe commission of 
an offence, or the commission of an dctwffieh woiiTd 
be an offence, if committed by a person capable by 
law of committing an offence with the same intention or knowledge as 
that of the abettor. 

ExplanMion J.-^he abetment of the illegal omission of an act may 
amount to an offence although the abettor may not himself be bound to 
do that act. 

Explanation 2 . — ^To constitute the offence of abetment it is not neces- 
sary that the act abetted should be committed, or that the effect requisite 
to constitute the offence should be caused. 

^ • ILLUSTRATIONS. 

(a) A instigates B to murder C. B refuses to do so. A is guilty of abutting 
B to commit mprdcr. 

(h) A instigates B to murder D. B in pursuance of the instigation stabs D. 
I) Tecayers from the wound. A is guilty of instigating B to commit murder. 

Explanation 3 . — It is not necessary that the person abetted should be 
capable by law of committing an offence, or that he should have the same 
guilty intention or knowledge as that of the abettor, or any guilty 
intention or knowledge. 

ILLVSTJBATIOMS, 

(a) a guilty intention, abets a child or a lunatic to commit an act which 

would bo an offence, if eonimitted by a person capable by law of committing an 
offence, and having the same intention as A. Here A, whether the act be committed 
or not, is guilty of aljctting an offence. 

{b) A, with the intention of murdering Z, instigates B, a child under seven 
years of age, to do an act which causes Z's death. B, in consequence of the abet- 
ment, does the act in the absence of A and thereby causes Z’s death. Here, though 
B was not capable by law of committing an offence, A is liable to be punished in tlte 
same manner as if B had been capable by law of committing an offence, and bad 
committed murder, and he is tliercfore subject to tbc punishment of death. 

(e) A instigates B to set fire to a dwelling-house. B, in consequence of the 
unsoundness of his mind, being capable of knowing the nature of the act, or 
that he is doing what is wrong or contrary do law, sets fire to the bouse in oonse- 
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quence of A's instigatloii. B has committed no oflence, but A is guilty of abet- 
ting the offence of setting fire to a dwelling-house, and is liable to the punishment 
provided for that <dfence. 

<d) A, intending to cause a theft to be committed, instigates B to take pro- 
perty belonging to Z out of Z’s possession. A induces B to believe that the pro- 
perty belongs to A. B takes the property out of Z’s possession, in good faith, 
believing it to be A's property. B, acting under this misconception, does not take 
dishonestly, and therefore does not commit theft. But A is guilty of abetting theft, 
*and is liable to the same punishment as if B bad committed theft. 

Explanation 4 , — ^The abetment of an offence being an offence, the 
abetment of such an abetment is also an offence. 

ILLTTSTRATION. 

A instigates B to instigate C to murder Z. B accordingly instigates C to murder 
Z, and C commits that offence in consequence of B's instigation. B is liable to be 
punished for his offence with the punishment for murder; and, us A instigated B 
to commit the offence, A is also liable to the same punishment. 

Explanation 5 . — It is not neefessary to the commission of the offence 
of abetment by conspiracy that the abettor should concert the offence 
with the person who commits it. It is sufficient if he engages in the 
conspiracy in pursuance of which the offence is committed, 

IIXCSTBATION. 

j A concerts with B a plan for poisoning Z. It is agreed thub A shall administer 
the poison. B then explains the plan to C, mentioning that a third person is to 
administer the poison, but without mentioning A's name. C agrees to procure 
the poison, and procures and delivers it to B for the purpose of its being used in 
the manner explained. A administers the poison; Z dies in consequence. Here, 

' though A and C have not conspired together, yet C has been engaged in the con- 
spiracy in pursuance of which Z has been murdered. C lias therefore committed 
the offence defined in this section, and is liable to the punishment for niuider. 

COMMENT. — Abetment under the Penal Code involves active complicity on 
the part of the abettor at a point of time prior to the actual commission of the 
offence, and it is of the essence of the crime of abetment tliat the abettor should 
substantially assist the principal culprit towards the commission of the offence. 
Nowhere concurrence in the criminal acts of another without such participation 
therein as helps to effect the criminal act or purpose is punishable undei^J^ C<Sde. 

‘Abettor,’ under this section, means the person who abets (1) the commission 
of an offence, or (2) the commission of an act which would be an offence if com- 
mitted by a person not suffering from any physical or mental incapacity. In the 
light of the preceding section he must be on instigator or a conspirator or an in- 
tentional helper. 

There must be abetment of the commission of an act. 'fhe section does not' 
contemplate any acts of subsequeAt abetment. Thus a person cannot be convicted 
I of abetment of a false charge solely on the ground of his having given evidence 
I in support.pf'saGb'utiggga.A- 

; Expiration 1. — If a public servant is guilty of an illegal omission of doty 
Jitade punishable by the Code, and a private person instigates him, then he abete 

' Ram J^anda, (1872) 9 Beng. L. R. (Appx.) 16. 



THE INDIAN PENAL CODE. 


- 


[ CHAP. V. 


the offence ofwhich such public servant is guUty, though the abettor, being a private 
person, could not himself have been guilty of that offence. 

Explanatloii 2. — ^Thc offence of abetment is complete notwithstanding that the 
person abetted reftises to do the thing, or fails involuntarily in doing it, or docs 
it and the expected result does not foUow, The offence of ab^jtiaenhl^JnstigationL. 
d^ends upon the intention .of the person who abet^ and not upon the act wliich 
is actually done by the person whom he abets. 

An offence can be abetted though the means which are intended to be employed 
are such that it is physically imixissible that the effect requisite to constitute the 
offence should be caused by them.^ In a Bombay case a doubt has been expressed 
whether abetment of murder by sdreery or other impossible means is an offci«-e 
under the Code.* 


Explanation 3 — ^This Explanation makes it clear that the person abetted need 
not have any guilty intention in conunilting the act abetted. It applies to abet- 
ment generally and there is nothing to indicate that it applies only to abetment 
by instigation and not to other kinds of abetment.* If a nmn docs, by means ol 
an innocent agent, an act which amounts to a crime, the employer, and not the 
agent, is guilty of the act.* Illustrations (6),/c) and (d) exemplify this Explanation 

The offence of abetment depends upon the intention of the person who abets 
and not upon the knowledge or intention of the person he employs to net for him. 

Explanation 4. — This Explanation is to be read as follows; “When the abet- 
ment of an offence is an offence the abetment of sucli an abetment is also an oMenec.” 
The words “when the abetment of an offence is an offence ” do not mean “when 
an abetment of an offence is actually eonuniiled,” but tliat, when the abetment ol 
an offence is by definition or description an offence under the I’cnnl Code, that is, 
when an abetment of an offence is punisliable under s. 100 or s. 116 or other pio- 
vision of the Code, then the abetment of such abetment is also an offence.* The 
abetment of an abetmeut of an bffem-e is no more and no less than the abetment oi 
that offence. ' 

According to this Explanation a person may make himself an abettor by inter- 
vention of a third person, without any direct communication between himselt 
and the person employed to do tlic thing. 

It is not necessary to an indictment for the offence of an abetment of an offence ' 
to show that such offence was actually coiiunittcd. A sought the aid of B with | 
the intention of committing a Iheff of the property of B’s master, B with the know- i 
ledge and consent of his master, and for the purpose of procuring A’s punishment, 
aided A in carrying out his object. It was held that though the offence of tlioft 
was rtbii^ainitted yet A was liable for abetment of theft.* Where the accused 
asked a native doctor to supply her with medicine for the purpose of poisoning 
her son-in-law, it was held that the oifcnce committed might be treated as an instiga- 
tion of tlie doctor to abet the accused in the commission of tlie murder, and, with 
reference to this Explanation, could be punished under ss. 116. 302.’ 

The accused telephoned to A asking if he could have two ^•ystor tmxnoral pur- 
poses. Noparticularboys were ixiiued or indicated. Itwasbeldtliatastbcaceusiit 


* Sahib Dim, (1885) P. R. No. 20 
of 1885. 

* Pcstanii Dinsha, (1873) 10 B. II. 
C. 75. 

* Chattbe Dinkar Bao, (1033) 55 
All. 654. 

* BleaadaU, (1848) 2 C. & K. 766. 


* Srilal Chamaria, (1018) 46 (al 
607. 

• Troyliiklto JVott Choadhry, (18TM 
4 Cal. 366. 

’ Kfusst. Bakktamar, (1882) P. H 
No. 24 of 1882. 
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was inciting A to commit what, if he had done the acts, would have been an offence, 
the aoctraed was guilty of inciting A to incite another to commit an offence.* 

Abetment is substantive offence. — ^The offence of abetment is a substantive 
one and the conviction of an abettor is, therefore, in no way dependent on the 
conviction of the principal.* 

Principal cannot be abettor. — A person who has been convicted of an offence 
as priori]^ cannot also be punished for abetting it\tJ ^ 

A person abets an offence within the meaning of this Code 

Abetment in British who, in British India, abets the commission of any 
without and bejmnd British India which would 
constitute an offence if committed in British India. 

ILr.VSTRATIOK. 

A, in British India, instigates B, a foreigner in Goa, to commit a murder in Goa. 
A IS guilty of abetting murder. 

COMMENT. — This section makes ,an abetment in British India by a British 
subject of an act committed in a foreign territory an offence punishable under the 
Penal Code if it would constitute an oftonee if coniiiiitted in British India. 

109. Whoever abets any offenee shall, if the act abetted is eom- 

Puninhment of abet- niittcd in conscqucnce of the abetment, and no ex- 

nciit i{ ftct * • 

In comji Mtite d bo^cunsej prcss pi'ovision is made by tliis Code for the punish- 
e“i*t«‘i“pro^Mon “s mcut of such abctmcnt, be punished -with thepunish- 
niont. ment jirovided for the ouence. 

Explanation. — ^An act or offence is said ,to be conunitted in conse- 
quence of abetment, when it is committed in consequence 4 >f the instiga- 
tion. or in pursuance of the conspiracy, or with the aid which constitutes 
the sibetment. 

ir-lUSTRATIONS . 

(<t) A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise of B's oiBciul functions. B accepts the bribe. A has abetted 
the offence defined in section 101. 

(b) A instigates B to give false evidence. B, in consequence of the instigation, 

commits that offence. A is guUty of abetting that offence, and is ^ble to the., 
same punishment as B. ^ ' 

(c) A and B conspire to poison Z. A, in pursuance of the conspiracy, procures 
the poison and delivers It to B in order tliat he may administer it to Z. B, in pur- 
•-\iar,ec of the conspiracy, administers the poison to Z in A's absence and thereby 

t «vuses Z’s death. Here B is guilty of murder. A is guilVy of abetting that offence 
eonspiracy, and is liable to the punishment for murder. 

, COMMENT. — .UndeT this section the abettor is liable to any punishment, which 

i w be Infiicted on the principal offender, (1) if the act of the latter is committed 
consequence of the abetment, and (2) no express proi'ision is made in the Code 
r the punishment of such on abetment. 

* BetUley. [192^ 1 K. B. dOS. * Jftloo Ckowdhrjf, (1865) 4 W. R. 

■ inaruti Dada, (1875) 1 Bom. 15; (Cr.) 23. 

ilitb OUta, (1885) P. R. No. 20 of 1885. 
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110. Whoever abets the commission of an offence shall, if the 

Pi t ef bet abetted does the act with a different intention 

ment if penon abetted OP knowledge from that of the abettor, be punished 
fipteDUmerom^^'tof with the punishment provided for the offence which 
abettor. would have been committed If the act had been done 

with the intention or knowledge of the abettor and with no other. 

COMMENT. — This section {frovides that though the person abetted commits 
the offence with a different intention or knowiedge yet the abettor will be punished 
with the punishment provided for the offence abetted. The liability of the person 
abetted is not affected by this section. 

Explanation a to s. 108 should be read in connection wth this section. See 
illustration (d). 

111. When an act is abetted and a different act is done, the abettor 
Liability of abdtor is liable for the act done, in the same manner and 

when one act alictted , . . .r. * i i i» .1 i 

and different act done- to the Same extent ,as if lic had directly abetted it : 


Piovided the act done was a probable consequence of the abetment, 
and was committed under the influence of the instiga- 
“ ‘ tion, or with the aid or in pursuance of the conspiracy 

which constituted the abetment. 


. n.l.LSHlAT10NS. 

(a) A instigates a Wiild to put poison into the food of Z, and give.s him poison 
for that purpose. I'he child, in consequence of the instigation, by mistake puts 
the poison into the fooc^^of Y, which is by the side of that of Z. Here, if the child 
was acting under the influence of A's instigation, and tlie art done was under the 
circumstances a probable consequence of the abetment, A is liable in the same man- 
ner iind to the same extent as if lie had instigated the child to put the poison into 
the food of Y. 

(b) A instigates B to hum Z's liousc. B sets fire to the house and at the same 
time commits theft of property there. though guilty of abetting the burning of 
the house, is not guilty of abetting the theft; for the theft was a distinct act, and 
not a probable consequence of the burning. 

(c) A instigates B and C to break into an inhabited bouse at midnight for the 
■quiEpaae^pf^hbcry, and provides tlicm with arms for tliat purpose . B and C break 

into the iidusc, and being resisted by Z, one of the inmates, murder Z. Here, if 
that murder was the probable consequence of the abetment, A is liable to the punish- 
ment provided for murder. 

COMMENT. — Tlus section proceeds on the maxim “every man is presumed to 
intend the natural consequences of his act." If one man instigates another to 
perpetrate a particular eriine, and that otlier, in pursuance of such instigation, 
not only perpetrates that crime, but, in the course of doing so, commits another 
eriine in furtherance of it, the former is criminally responsible as an abettor in 
respect of such last mentioned crime, if it is one which, as a reasonable man, he 
must, at the time of the instigation, liave known would, in the ordinary course 
of things, probably have to be committed in order to cany out Jthc original crime. 
B and C instigated A to rob the deceased on bis return home after receiving a sum 
of money; whereupon A killed the deceased. A was convicted of murder and B 
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f end C of offences under ss. 1 09, 892.^ A probable consequence of an act is one 
which is likely or which can reascSably be expected to foUow from such act; an 
unusual or unexpected consequence cannot be described as a probable one. AVhen 
the act done is different from the act insti^ted, an abettor is only liable for such 
I' a different act if it was a likely consequence of the instif^ation or if it was an act 
' which the instigator could reasonably have been expected to foresee might be com'* 
initted as a result of his instigation. AMierc the act contemplated and instigated c 
was no more than a thrashing with a lathi, but one of the assailants suddenly tooW 
out a spearhead from his pocket and fatally stiihbetl the person who was to be thrash- 
ed, the others were not held liable for murder or of abetment of murder.® 
t’ndcr this section where an act is abetted and the abetment takes the form 
of instigation of an act, and a different ac-t is done, that different act must be a 
prof’ubli consequence and committed under the iniluence of the instigation; but 
alicre the abetment takes the form of aiding or aeonsi»iriiey. tlie different act must 
l)c a prolMihle consequence and also with the aid or in pursuance of the conspiracy.® 
Tlic accused and his TOmjMinion beat a person with their lists ai\d his anotlier com- 
panion threatened him with a knife, in order to extract Rs. 10 from him. The 
conqilainant, who accompanied the iittaeked person, intervened, when the armed 
<-onii)anion stabbed him on the ear and inflicted grievous hurt. The nccustal having 
been prosecuted for abetment of a.ssault on the complainant by virtue of this section, 
il was licUl that in order to render the accused liable under this section, the pro- 
smition simuld show, not only that the assault on the complainant was a probable 
eonsc(iuciicc of the conspiracy to assault but also that it wns done in pursuance 
of that conspiracy.® 


1 J 2. If the aet for which the abettor is liable under the last pre- 
.Abettor when liaiiic cccclitig section is winiuitted in addition to the act 
mcntT.1^”^^ Shewed hbcttcd, and constitutes ft distinct offence, the abettor 
and toi »ci done. jg ijaijig punisluneiit for each of the ftlTenccs, 


ii.m'sthatiox. 

A instigates B to resist liy force a distress made by a public servant. B, in con- 
sequence, resists that distress. In offering the resistance, B voluntarily causes 
grievous hurt to the officer executing the distress. .\s B has committed both the 
offence of resisting the distress, and the «*ffcncc of voluntarily causing grievous 
liurt, B is liable to punishment for both these offences; and. if A knew that B was 
likely voluntarily to cause grievous hurt in resisting the distress X will also be liable 
to punishment for each of the offences. ^ • •— 

COMMENT. — This section extends the principle enunciated in Hie preceding 
section. Under it the abettor is punished for the offence abetted as well as the 
offence committed. 

113. When an act is abetted with the intention on the part of 

i.iobUity of abettor abettor of Causing a particular eflf'ct, and aij 

for »n eifect caused by act foT whioh the abettor is liable in consequence 

by'tile’iSwtto *”**"***** ™ abetment^ causes a different effect from that 
intended by the abettor, the abettor is liable for the 

' MaAura Das, (1884) « AU. 491, » Sonappa Shina Shelly, (1939) 42 

Bom. L. R. 205, 

* Giija Pratad, (1984) 67 All. 717. * Ibid. 
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effect caused, in the same manner and to the same extent as if he had 
abetted the act with the intention of causing that effect, provided he 
knew that tlie act abetted was likely to cause that effect, 

ItLtrSTBATION. 

A insti|n>tes B to cause grievous hurt to Z. B, in consequence of the instiga- 
tion. causes grievous hurt to Z. ^ <iies in consequence. Here, if A knew that the 
grievous hurt abetted was likely to cause death, A is liable to be punished with 
the punishment provided for murder. 

COMMENT. — This section should be read in conjunction with s. 111. Section 
111 provides for the doing of an act different from the one abetted whereas this 
section deals with the case when the act done is the same as the act abetted but its 
effect is different. 

114, Whenever any per.son, who if absent ■would be liable to be 

Abettorpwsentwhen punlshed as an abettor, is present^ when the act or 
ogencewoommitted. offence for which hf* would be punishable in conse- 
quence of the abetment is committed, he shall be deemed to have 
committed such act or offence. 

COMMENT. — ^This section “is only brought into operation when eircumstanees 
amounting to abetment of a particular crime have first been proved, and then the 
presence of the accused at the commission of that crin>e Is proved in addition, . . . 
Setion 114 deals with the case, where there has been the crime of abetment, but 
where also there lias been actual commission of the crime abetted and the abettor 
has been present thereat, and tjie way in which it deals with such a case as this. 
Instead of the crime being still abetment with circumstances of aggravation, the 
crime becomes tl'ie very crime abetted. The section is esidentiary not punitory. 
Because participation de facio .... may sometimes be ob.scurc in detail, it is estab- 
lished by the presumption juris ft dc jure that actual presence plus prior abetment 
can mean nothing else but participation. The presumption raised by s. 114 brings 
the case within the ambit of s. 34.’’i The meaning of this section is, that if the 
nature of the act done constitutes abetment, then, if present, the abettor is to be 
deemed to have committed the offence, though in point of fact another actually 
committed it. Tlic alietment must be complete apart from the mere presence 

the abettor.® The words “who if absent would be liable to be punished ns an 
al5ettor'’“eI^Sy show that abetment must be one prior to the commission of the 
offence and complete by itself,’ This section simply prosidcs for the punishment 
of wliat the English law calls ‘principals in the second degree.’ \Micre, for instance, 
a blow is struck by A, in the presence of, and by the order of, B both are principals 
in the transaction. If A instigates B to murder, he commits alietment; if absent, 
he i.s punisliiiiile as an abeftoi, and if the offence is committed, then under s. 109; 
if present, he is by this section deemed to have committed the offence and is punish- 
able as a principal. 

Sections 34 and 114. — ^The distinclion between ss. 34 and 114 is a very fine one. 
According to s. 34, where a criminal act is done by several persons, in furtherance 

’ Barendra Kuniar Ghosh, (1924) ’ Kriahnasami Naidu, (1987) SI 

52 I, A. 40 53, 27 Bom. b. R. 148, 1S8, Mad. 2«3. 

52 Cal. 197. * Sital, (19^5) 11 Luck. 884. 
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of the common intention of all, each of them is liable as if it were done by him-'^ 
self alone: so that if two or more persons are present, aiding and abetting in the 
oonunission of a murder, each will be tried and convicted as a principal, though 
it might not be proved which of them actually committed the act. Section 114 
refers to the case where a person by abetment, previous to the commission of the 
art, renders himself liable as an abettor, is present when the art is committed, but 
takes no active part in the doing of it.^ 

1. ‘Present.’ — It is not necessary that the party should be actually present, 
an ear or eye witness of the transaction; he is, in construction of law, present, 
aiding and abetting, if, with the intention of giving assistance, he be near enough 
to afford it, should occasion arise. A conspirator, who, while his friends enter 
into a house and loot it, stands and watches outside in pursuance of the common 
design, uoes not escape liability under the section.* Presence during the whole 
of the transaction is not necessary. For instance, if several persons combine to 
forge an instrument, and each executes by himself a distinct part of the forgery, 
and they are not together when the instrument is completed, they are nevertheless 
all guilty as principals.* ^ 

115. Whoever abets the commission of an offence punishable with 

AJ *mf t t oiTfnee transportation for life, shall, if that offence 

imiiUhabie with death bc not Committed in consequence of the abetment, 
and uo exprcss provision^ is made by this Lode for 
the punishment of such abetment,* bc punished 
with imprisonment of cither description for a term which may extend to 
seven years, and shall also be liable to fine 

and if any act for which the abettor is*liable in consequence of the 

if art rnusiiiB harm abetment, and which causes hurt to ^ay person, is 
hr donr in roiwequence. tjjg abcttor shall be Hablc to imprisonment of 

either description for a term which may extend to fourteen years, 
and shall also be liable to fine. 

ILLVSTKATION. 

\ instigates B to inurder Z. Tlie offence is not committed. IfB had murdered 
Z, he would have been subieet to tlie panisbnieni of death or transportation for 
life. Therefore A i.s liable to iniprisoiimeiit for a term ■wiiieh may eWi^nd to seven 
years and also to a fine; and, if any hurt be done to Z in consequence of the abet- 
ment, he win be liable to imprisonment for a term which may extend to fourteen 
years, and to fine, 

rOMMENT. — This section punishes the abetment of certain olfenees which are 
eitlicr not committed at all, or not eonunitted in eonsequenec of abetment or only 
in part committed. 

^YUc^ more tlian ten persons are instigated to eonunit an offence punishable with 
death, the offence comes under this section os well as under s. 117. 'Abetment 
under this section need not necessarily bc abetment of the commission of an offence 

* Jan Mahomed, fl804) 1 W. R. (Cr.) 353. 

4»! A'gaPo JCyowe, (193^ 11 Ran. iJ.j*. * Ri'ng/ej/’s Tase, (1821) Russ. & Ry. 

* Khandu, (1890) 1 Bom. L. R. 351, 44«. 
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by a particular person against a particular person.* 

1. ‘Express provision.’ — ^This refers to sections in which specific cases of 
abetment of offences punishable with death or transportation for life are dealt with.* 

2. ‘Such abetment. ’ — ^These words refer tothe abetment of the offence specified 
in the section itself, namely an offence punishable with death or transportation 
for life, and only ss. 121 and 181 provide for the punishment of the abetment of such 
offence.* 

116. Whoever abets an offence punishable with imprisonment shall. 

Abetment of offener off'pnoe bc not Committed in consequence of 

renn?™?— abetment, and no express provision is made by 
not eommited; fode for the punishment of such abetment, be 

punished with imprisonment of any description provided for that 
offence for a term which may extend to one-fourth part of the longest 
term provided for that offence; or with such fine as is provided for that 
offence, or with both ; 

and if the abettor or the person abetted is a public servant, whose duty 

tf nbfttor or person if prevent the commission of such offence, the 
Jmt*who»e‘^“dv“it‘Ti abettor shall be punished wdth imprisonment of any 
to prevent offence. description provided for that offence, for a term 
which may extend to one-half of the longest term provided for that 
offence, or with such fine as is provided for the offence, or with both, 

IIXrSTHATlONS. 

(n) A offers a bribe to B, a public servant, as a reward for showing A some 
favour in the exercise o/ B's ofTicial functions. B refuses to accept the bribe. A 
is punishable under this section. 

(6) A instigates B to give false evidence. Here, if B docs not give false evideneo. 
A has nevertheless committed the offence defined in this section, and is punishable 
accordingly. 

(r) A, a police-officer, whose duty it is to prevent robbery, abets the commis- 
sion of robbery. Here, though the robbery be not committed, A is liable to one- 
half of the longest term of imprisonment presided for that offence, and also to fine. 

(d) B abets the commission of a roblicry by A. a police-officer, whose duty it 
is to preyenyhat offence. Here though the robbery lie not committed, B is liable 
to onc-half or the longest term of imprisonment provided for the offence of robbery, 
and alao to fine. 

COMMENT. — This section provides for the abetment of an offence punishable 
with imprisonment. There is no corresjionding provision in the Code relating to 
abetment of an ofirnee punishable with fine only. 

Three different states of fact may arise after iin abetment — 

(1) No offence may be ciimuiittcd. In this 'ease the offender is punishable 
under ss. ll.* and 116 for the mere attempt to commit a crime. 

(2) The very act at which the abetment aims may be committed, and will be 
punisliable under ss. 100 and 110. 

* Dwarkanalh Gonvami, (10.82) 60 • Ibid. 

Cal. 427; Lntji Mandan, (1089) 41 ’ ZatniMaridati, Blip. 

Bom. L. R. 080. 
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(3) Some act different but naturally flowing from the act abetted, may be per- 
petrated, in wliich case the instigator will fall under the penalties of S8.111, 112 
andllS. 

CASES. — person who pays a gratification to a public servant, who does not 
himself commit an offence under s. 161, is guilty of an offence under ss. 116 and 
101. If he only offers to pay such gratification he is punishable under ss. 116, 
101 and Oil.' Where S instigated K, a bench clerk in the Court of M, a Presidency 
Magistrate, to instigate the latter to accept an illegal gratification for acquitting 
an accused in a case pending before him and granting sanction against the com- 
plainant in the ease, and K received such gratification as a police spy, and intending 
to get S arrested, and did not in fact instigate M to accept the same, it was held that 
S was guilty of the abetment of bribery under s. 101 read w'ith this section.* 

11 7. Whoever abets the commis.sion of an offence by the public 

Abfttins oommihsion generally' Or by any number or class of persons ex- 
oT’’by”mo«*uiim"un eeediiig ten, shall be punished with imprisonment 
of either descripion for a term whieh may extend 
to three years, or with fine, or with both. 

lU-USTRATlON. 

affixes in a public place a placard instigating a sect consisting of more than 
ten members to meet at a c'crtain time and place, for the purpose of attacking the 
members of an adverse sect, while engaged in a proct'ssion.' A has committed the 
oflenec defined in this section. 

COMMENT. — Abetment has a reference both to the person or persons abetted, 
and to the offence or offences the eoniniission of wliicii is abetted. This section 
deals with the former, whatever may be the nature of 4he offence abetted, while 
s. 115 deals with the latter, without having regard to the person dt persons abetted.* 

Under this section it will be sufficient to siiow any instigation or other mode of 
abetment, thougit neither the effect intended, nor any other effect follows from it. 
Tile gravamen of a charge under this section is the abetment itself, the instigation 
to general lawlessness, not the particular offence of which the eonimtssion is instigat- 
ed.* The section covers all offences and is a general povision for abetment by any 
number of persons exceeding ten. When more than ten persons are instigated 
to commit an offence punishalde with death, tiic offence comes under s. 115 as well 
as tills section.* Abetment of the commission of murder, whether by a single 
individual or by a cliisf of persons exceeding ten, fall:, under s. 115^ Tn'the latter 
case it may fail under this section also, but as tliis section prescribes a lesser punish- 
ment, s. 115 1 < the more uppropiiate provision for such an offence. Allhough both 
t he sections are applicable, there cann<it be scjiaratc sentences under the two sections 
for the same criniinal act, and the conviction should properly be under that section 
which inflicts the higher punishment.* 

1. ‘Public generally.' — THis section applies to the abetment of an offence 
which is punishable under s. 47 of the Bombay Salt Act, 1800, and which is committed 

' Ahad Shah, (1917} P. R. No. 18 * Kmda Soiyavatamma, (1981) 85 

of 1918. Mad. 90. 

* SrilalChamaria, M Cal. 007. * litBarkanalh Gosmimi, (1932) 60 

* Latrii Mattdan, (1939) 41 Bom. Cal. 427. 

L. K. 980. • • Lavji Mandan, sup. 
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1^ tile public generally or any member or class of persons exceeding ten.* Tbe 
Chief Court of Oudh has held to the contrary. It has laid down that it is iOegal 
to proceed under this section which allows a higher punishment for abetment of 
an offence for the punishment of which a lighter and separate penalty is provided 
by the provisions of s. 9 of the Indian Salt Act.* 

Instigation to public essential. — ^A mere intention or preparation to instigate 
is neither instigation nor abetment. In order to constitute an offence under this 
section by posting leaflets it is necessary that cither the public should have read 
the leaflets or that they should have been exposed to public gaze.* 


118 . Whoever, intending to facilitate or knowing it to be likely 
de»i(m to that he will thereby facilitate the commission of 
aMe™'s^'*deafh*'or offencc punishable with death or transportation 

trampoctaUon for life — 


voluntarily conceals, hjr any act or illegal omission, the existence of a 
design to commit such offence or makes any rcjircscntation which he 
knows to be false respecting such designs, 

shall, if that offence be committed, be punished with imprisonment 
if offonn b« com- of citlicr description for a term which may extend to 
““*** seven years, or, if the offence be not committed, 

with imprisonment of either description for a tenn which may extend 
if offence be not com- to three years; and in either ease shall also be liable 
to fine. 


miucd. 


JU/VSTRATION. 

A, knowing that dacofey is about to be committed at B, falsely informs tbe 
Magistrate that a dacoity is about to be committed at C, a plsice in an opposite 
direction, and thereby misleads the Magistrate with intent to facilitate the eoni- 
miesion of the offence. The dacoity is conunitted at B in pursuance of the design. 
A'ts punishable under this section. 

COMMENT. — Sections 118, 119 and 120 all contemplate the concealment of a 
design by persons other than the accused to commit the offence charged. These 
sections apply to the concealment of all oflcnces except those wbicli are merely 
punishable with fine. Tender s. 107 <’onecalmcnt of a design to commit an offence 
constitutes am_abetment. Thcio must be an obligation on the person concealing 
the offence todiselose it.‘ The ('o<le of Criminal Pi ocedurc creates such obligation 
in respect of several offences of a serious nature. The roncealment to be criminal 
must be intentional or at least with knowledge that it will facilitate the conunission 
of an offencc. 

119 . Whoever, being a public servant intending to facilitate or 

Public servant con- knowing it to bc likely tljat he will thereby facilitate 
commission of an offence wliieh it is his duty 
hia duty to prevent— such public scrvBnt to prei'cnt, 

* Gannh, {1930) 83 Bom. L. R. 56, • Parimal ChaUerji, (1982) 60 Cal. 

55 Bom. 822. 327. 

* Oudh Bar Assoriation, Lwknotc, * Bahadur, (1882) 1’. R. No. 84 of 

(1980) 6 Luck. 266. 1882. 
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voluutarily conceals, by any act or illegal omission, the existoace of a 
design to commit such offence, or makes any representation which he 
knows to be false respecting such design, 

shall, if the offence be committed, be punished with imprisonment of 
if offence be com- Wiy description provided for the offence, for a tom 
which may extend to one-half of the longest tom 
of such imprisonment, or with such fine as is provided for that offence, 
or with bo1^>' 

or, if the offence, bc punishable with de ath or transportation for life . 

,f offers bT pumiii- with imprisonment of either , f^r n, t^m 

Bbie wiiK Jeatb, etc. i ^}doh may extend to tea.ycars ; 

or, if the offence be not committed* shall be punished withimprigon- 
if offence be not com- mcnt of any description provided for the offence, 
for a tom wliich may extend to one-fourth part * 
of the longest tom of such imprisomnent or with such fine as is pro- 
vided for the offence, or with both. ’ " 

IlXnSTBATIOM. 

A, an olHcer of police, being legally bound to give infonnation of all designs to 
uomiiut robbery wbicb may come to bis knowledge, and knowing that B deragns 
to coiiuiiil robbery, omits to give such infonnation, with intent to facilitate the 
comiuissioii of Uiat offence. Here A has by an Illegal omission concealed the existence 
ot B'a design, and is liable to punishment according to the provision of this seotioii. 

COAIMKNT. — Section 118 deals with persons wfio are not public servants. In this 
section the same principle is extended to public servants but witA severer penalty. 

120. Whoever, intending to facilitate or know- 
cu^'^off«£cc”uulih° ing it to be likely that he wdll thereby facilitate the 
S2ut “op'Moa- commission of an offence pmiishable with imprison- 
ment, 

voluntarily conceals, by any act or illegal omission, the existence of 
a design to commit such offence, or makes any representation wiiieh he 
knows to be false respecting such design, ^ ’ 

shall, if tlic ofience be committed, be punished with imprisonment 
ii offence be com- of description provided for the offence, for a 
term which may extend to one-fourth, and, if the 
offence be not committed, to one-eighth, of the longest term o£ such . 
If offence be not com- imprisomiieiit, or with such fine as is proviide(M(^ 
the offence, or with both. 

COMMISST. — The basic principle of this section and s. 118 is one and the same. 
Section 118 deals with offences punishable with death or transportation for life; 
this section deals with offences punishable with imprisonment. All offences except 
those puiiisliable with fine are included in tiicsc two sections. 
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CHAPTER VA. 

Crininai. Conspiracy. 


D»toiu™ofcrimii,ia 120A. AVhcn two or more persons agree to do, 
or cause to be done, — 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, such an agreement 
is designated a criminal conspiracy : 

Provided that no agreement except an agreement to commit an 
offence shall amount to a criminal conspiracy unless some act besides 
the agreement is done by one or more parties to such agreement in 
pursuance thereof. 

Explanation. — It is immaterial whether the illegal act is the ultimate 
object of such agreement, or is merely incidental to that object. 

COMMENT. — This Chapter has introduced into the criminal law of India a 
new offence, namely, the offence of criminal conspiracy. 

Ingredients. — The ingredients of this offence arc — 

(1) that there must he an agreement between tlie persons who are alleged to 
conspire ; and 

(2) that the agreement should be 
({) for doing of an illegal act, or 

(ii) for doing by illegal means an act which may not itself be illegal. 

To constitute a criminal conspi. acy there must be an agreement of two or more 
persons, to do an, act which is illegal or which is to be done by illegal means. The 
gist of the offence is the bare engagement and association to break the law, whether 
any act be done in pursuance thereof by the conspriators or not.* The object in 
view or the methods employed shoiUd be illegul, as defined in s. 48, supra, A 
distinction is drawn between an agreement to commit an offence, and an agreement 
of which cither the object or the methods employed are illegal but do not constitute 
in offence. In the ease of the former, the criminal conspiracy is completed by the 
let of agreement; in the case of the latter, there must be some art done by one or 
More of the parties to the agreement to effect the object thereof, tliat is, there must 
se nn overt aft 

Although a mere agreement to do an illegal act or a legal act by illegal means 
s of itself a conspira<‘y, the conspiracy is not concluded directly the agreement 
s made in the sense that the offence is once and for all constituted. A criminal 
xmspiracy may persist as long us the persons constituting it continue to act in accord 
n furtherance of their objects.* 

Sections 34 and 120A. — there is not much substantial difference between 
ionspiracy as defined in s. 120A and acting on a common intention, as contemplated 
n s. 34. While in the former, the gist of the offence is bare engagement and 
issodation to break the law even though the illegal act docs not follow, the gist cf 
die offence under s. 34 is the commission of a criminal act in furtherance of a common 

‘ Mahamimd Ismail, [1936] Nag. » Abdul Rahaman, (1983) 62 Cal. 
152. 749. 
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intention of all the offenders, which means that there should be unity of criminal 
beJiaviour resulting in something, for which an inividual would be punishable, 
if it were all done by himself alone.^ 

120B. (J) Whoever is a party to a criminal conspiracy to com- 

Puniihment of cri- mit an offence punishable with death, transporta- 
minai conniteooy. tj[QU qj. rjgorous imprisonment for a term of two 

years or upwards, shall, where no express provision is made in this 
Code for the punishment of such a conspiracy, be pimished in the same 
manner as if he had abetted such offence. 

(3) Whoever is a party to a criminal conspiracy other than a crimi- 
nal conspiracy to commit an offence punishable as aforesaid shall be 
pumshed wth impri.sonment of either description of a term not exceed- 
ing six months, or with fine or with both. 

COMMKNT. — The punishment for conspiracy is the same as if the conspirator 
hod abetted tlie offence." The punishment fur a criminal conspiracy is more severe 
if the agreement is one to commit a serious offence; it is less severe if the agreement 
is to commit an act which, although illegal, is not an offence. The punishment 
awardalilc under this section varies according as the offence has or has not been 
committed in consequence of the conspiracy. If an offence has been committed, 
the punishment is that provided by.s. IQO of the Penal Code, though, strictly speaking, 
there sliould not be a conviction in such cases of conspiracy liut of abetment. If it 
has not been committed, the punishment is governed by s. 118 of the Penal Code.* 


CHAPTER YI. 

Of Offences against the State. 

Tni: offences against the State fall into the following grou]N! : — 

I. Waging, or attempting or conspiring to wage, or collecting men and am-muni- 
tion to wage war against the King-Emperor (ss. l;il, 121A, 122, 12.'i). 

II. Assaulting Governor General, or Governor, or a Member of the Executive 
Council with intent to compel or restrain the exercise of any lawful power (s. 124). 

III. Sedition (s. 124A). 

IV. War against a Power at peace with the King- Emperor (s. 123) f!a conuiiitting 
depredations on the territories of such Power (ss. 123-128). 

V. Permitting or aiding or negligently suffering the csciipe of, or r'-scuing or 
harbouring, a State prisoner (ss. 128, 129, 130). 

121. Whoever wages war* against the Queen, or attempts to wage 
wsBin* or such War, or abets the waging of such war,® shall 

“wiw punisKfed with death, or transportation for life, 
againit Uu> Queen. jjjgQ liable tO fillC. 

* Provincial eovemtnent. Central 484. 

Prooinces and Btrar y, IHrumath, [1889] * Harska Xaih Chattnjee, (1914) 42 

^ag. 644. Col. lliiS; Karamalli GulamaUi, (1988) 

* Alim Jan Bibi, {1987] 1 Cal. 40 Eom. L. R. 1092, [1939] Bom. 42. 
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ILLCSraATIONS. 

(a) A joins an insurrection against the Queen. A has committed the offence 
defined in this section. 

<b) A in India abets an insurrection against the Queen’s Government of Ceylon 
by sending arms to the insurgents. A is guilty of abetting the waging of war against 
the Queen. 

COMMENT. — Tliis section embraces every description of war, whe ther by j nsur- 
rection or invasion. It punishes equally the waging of war against the King- 
Emperor, or attempting to wage such war, or abetting the waging of such war. 
The offence of engaging in nconspiracy to wage war, andthat of abettingthe waging 
'' of war against tlie King, under this section, are oflences under the Penal Code only, 
and are not treason or misprison of treason.^ 

Neither the number of persons nor the manner in which they are assembled or arm- 
ed is material to constitute an offence under ttiis section. The true criterion is 
the purpose or intention with which the gathering assembled. The object of tlie 
gathering must be to attain by force and violence an object of a general public nature 
thereby striking directly against the King's autliority.’(o). 

1. ‘Wages war’. — ^These words naturaUy imi>ort a person arraying himself 
in defiance of the King-Emperor in like manner and by like means as a foreign 
enemy would do, having gained footing within the realm.* There must be an 
insurrection, there must be force accompanying that insuirection, and it must be 
for an obejet of a general nature.* The waging of war is the attempt to accomplish 
by violence any purpose of a public nature.* When a multitude rises and assembles 
to attain by force and violence any object of a general public nature, it amounts 
to levying war against the King. It is not tlie number or the force, but the purpose 
and intention, tiiat constitutes tlic oflcnce and dislinguislics it from riot or any 
other rising for a private purpose. A deliberate nnd organised attack upon the Crown 
forces would amount to q- waging' sf war if the object of tlie in.surgents ,wos by armed 
force and violence to overcome the servants of the Crown and tliereby to prevent 
tile general coUccUon of the capitation-tax.* 

Where the rioting or tumult is merely to accomplish some private purpose, interest- 
ing only to those engaged in it, not resisting or calling in question the King’s autliority 
or prerogative, then ttie tumult, howevci numerous or outrageous the mob may be, 
is only a riot. But wherever the raising nr msurreetion lias tor its object a general 
purpose, not confined to tlie peculiar interests of tlie persons concerned in it, but 
common to the whole community, and striking directly against the King’s authority 
then it assumes the character oi treason. The miiiibcrs concerned and tlie manner 
in which thgy were equipped oi armed are not iiatciial. 

Prima facie, persons wlio attack a police-station arc guilty of rioting, and that 
if the Crown charges them instead with waging waraguinst the King, it is incumbent 
cm the Crown to show iliat there is an insurrection and not a riot, and the insurrection 
is for the accomplishment of an object of a general nature.* 

2. ‘Abets the waging of such war. ’ — Sucli abetment is made a special offence. 
It is not essential that as a result of the abetment tlie war sliouid be waged in fa^ 
The main purpose of the instigation should be ‘the waging of war.’ It should not 


* Amiruddin, (1871) 7 Beng. L. R. 
63. 

*a Maganlal, [1046] Nag. 120. 

* 2ad Hep., s. 10. 

» Frost, (1830) 9 C. & P. 120. 


* Ilasvat Mohani, (1922) 24 Bom. 
E. R. 885. 

* Aung Hla, (1031) 9 Ran. 404. 

* Jtibba Mullah, (1043) 22 Pat. 662. 
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be merely a remote and incidental purpose but the thing principally aimed at by 
the instigation. There must be active suggestion or stimulation to the use of 
violence.* 

While under the general law as to abetment a distinction is made for the purpose 
of punishment between abetment which has succeeded and abetment which has 
failed this section does away with the distinction and deals equally with an abettor 
whose instigation has led to a war and one whose instigation has taken no effect 
whatsoever. There is thus no distinction between principal and accessory, and all 
‘ who take part in the unlawful act incur the same guilt.' 

The authors of the Code say: “Wc have. ...made the abetting of hostilities 
against the Government, in certain cases, a separate offence, instead of leaving 
it to the operation of the general law laid down in the chapter on abetment. We 
have done so for two reasons. In the iirst place, war may be waged against the 
Gos ernment by persons in whom it is no offence to wage such war by foreign princes 
and their subjects. Uur general rules on the subject of abetment would apply to 
the case of a person residing in the British territories who should abet a subject 
of the British Government in waging war against that Government; but they would 
not reach the case of a person who, wliile residing in the British territories, should 
abet the waging of war by any foreign prince against the British Government. In 
the second place, we agree witli the great body of legislators in thinking, that though 
in general a person who has been a party to a criminal design which has not been 
carried into effect, ought not to be punished so severely as if that design had been 
carried into effect, yet an exception to tins rule must be made, with respect to high 
01(01100.4 against the State ; for state-crimes, and especially the most heinous and 
formidable state-crimes, liave this peculiarity, that if they are successfully committed, 
the criminal is almost always secure from punishment. The murderer is in greater 
danger after his victim is despatched than before. The thief is in greater danger 
after the purse is taken than before. But the rehfel is ouUof danger as soon as he 
has subverted the Government. As the penal law is impotent agidnst u successful 
rebel, it is consequently necessaiy that it should be made strong and shnqi against 
the Iirst beginnings of rebellion, against treasonable designs which have been carried 
no further than plots and preparations. We have therefore not thought it expe- 
dient to leave such plots and preparations to the ordinary law of aljfctment. . . - 
Under tliat general law, a conspiracy for the subversion of the Government w ould 
not be pimished at all if the conspirators were detected before they had done more 
than dUcuss plans, adopt resolutions and interchange promises of fidelity. A 
con-spiracy for tlie subversion of the Government, which should be ciirried as far 
as tlic gunpowder treason or tlic assassination plot against tYillium the^hird, would 
be punished very much less severely than the counterfeiting of a rui>ee, or the 
presenting of a forged cheque. Wc have, therefore, thought it absolutely necessary 
to make separate provision for the previous abetting of great state offences. The 
subsequent abetting of such offences, may, we think, without inconvenience, be 
left to be dealt with according to the general law.”' 

121 A. Whoever within or-without British India conspires to commit 

_ . any of the offences tninishable by section 121, or 

Conspiracy to com- . ,.1 • 

i'y reptio’Tai**”'’****’'* ^ deprive the Queen of the sovereignty of British 
India^ or of British Burma or of any part thereof, 

’ Ilasrat Mohani, (1022) 24 Boin. L. ' M(^anlal, [1940] Nag. 120. 
ill. 885. • ’ Note C, p. 119. 

; 1. 1*. c._7 
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or conspires to overawe, by means of criminal force or the show of 
criminal force, the Central Government or any Provincial Government 
or the Government of Burma, shall he punished with transportotion 
for life or any shorter term, or with imprisonment of either description 
which may extend to ten years, and shall also he liable to fine. 

ExpUimtion.-To constitute a conspiracy under this section, it is 
not necessary that any act or illegal omission shall take place in 
pursuance thereof. 

COMMEVr. This .ie<-tion provides for the offonec of conspiring to wage war 

against the King. It was tlioiight right to make the oHcnec of eonsjaring by 
criminal force, or by show of criiiiimil force, more severely penal than the offenw 
of aelually taking part in an unlawful iisM-nibly, having for its object the over- 
awing of the Goveninient. The reason was this, tliat i>erst>na who, by conspiring 
to bring about such a result, set the whole matter in motion, seemed more criminal 
and far more dosertdng ol i)unishnicnt than those who were their mere tools, and 
only took part in such an assetiihly. • 

A conspiracy is a conihination of two or more j)erson.s to do an unlawful act, 
or to do a lawful act by unlawful means.* See s. TiO V for Ihc definition of ‘criminal 
conspiracy.’ This section thaws a distinction between the sovereign for the time 
licingofthe I'nited Kingdom and tliet'entral Government or I’rosineial Government. 
Any eon«})iracy to clifmgo the lorm of the Central Govemnient or Provincial Govern- 
ment, evtn though it may aruiui't to an offence undiT another section < f tlie Code, 
would not he an oIT.'iice iiii.lcr thi.ss»ction,>inlc.ssit is a conspirmy to uventwetiucb 
Government by meuiis of eriminal fone, or show of eriminiil force.* 

Ingredients. — The .section dtjils with two kinds of conspiracies : — 

]. ton-jiiiing wilhii) or without British India (</) to commit any of the olTences 
puni.>hablc by s. 121, or (fn to deiirivc the King of the sovereignty of British India 
or any part ttiercct. 

2. (onspiring to os craw c )iy means of criminal force, or the show of (TimioaJ 
force, t he Gov. rnment . 


1. ‘Depriving the Queen of the sovereignty of British Indiu.' — Depriving 
Bis Majesty of tlio sos creigiity of British India would obviously iniludc Ibe ses'cranec 
of the coiiiiection of India with tlic Jin(u'iial (iovernntciit in Kligtand. Any l^Dspi- 
raey to c.stabli.sl] the comph*t.' md<'{.ciideiiceof Imiia as distinct from obtaining for 
it the statist of a scll-goscrning Dominion williin the British Kiiipin-, wouM be 
tantamount to ecnspiimg l.. d. j.iive Ills Maji-sly ol the frovtreignty of BriUsh 
India. Tlie same resuit w oiild loll.iw it then- w .is a conspiracy lo <-,tal>lish n perfectly 
wleruocratic or republican Jonu ol Govcminciit in India outside the British Kinpin'. 
1 he leferi nee. to "1 he Queen i- not a rcimiici- to the {M'lsonaljl v ol the sovemgit 
lor the time hung. Xo doubt s. l;i ,uu,,es ••Thi Queen" a, the sovereign lor 
the time being of the rmlcd Kingdom, l or this sceliori it is no( luKwsary to 
establish that there is a conspiracy todcpiisc Ills Majesty the prc.wiit King-Knipcror 
of Ins sovereignty of Britisl. India, i.e., within the lifetime of the present King- 
Emperor ; and the rjuestion whether the conspiniey is or is not e.s})ecte<l or con- 
templated to succeed within the lifetime of the pre.suit King-Emperor is linnmterial.* 

Cal ’ Jhabuala, (Ittail) M All. 10*0. 

* Ibid. . 
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Explanation. — The Explanation to thia lection says that to constitute a oonpiracy 
under this section, it is not necessary that any act or illegal omission should take 
place in pursuance thereof. The conspiracy must be to deprive the King-Elmperor 
of the sovereignty of India. 

122. Whoever eollects men, arms or ammunition or otherwise 

C'oiircting aitm, etc., proparcs t»j Wage war with the intention of either 
with intenti OT^ of wsy- waging or being prepared to wage war against the 
<*“**”• Queen, shall be punished with transportation for 

life or imprisonment of either description for a term not exceeding ten 
years, and sliall also be liable to fine. 

(’OMMKNT.— This section is intended to put down with a heavy hand any prepara- 
tion to wage war against the King-Kmperor. Tlic acts made punishable by thU 
section cannot be considered attciupt.s; they are in truth preparations made for 
coinniitting the offence of waging war. 


Whoever, by any act, or by any illegal omission, conceals the 
existence of a design to wage war against the Queen, 
irnt to fviiltate de«(a intending by such eonccahnent to facilitate, or know- 
ing it to he likely that such eoneealmeiit will faci- 
litate. the waging of such war, sliall be punished with imprisonment 
of cither description for a term which may extend to ten years, and 
shall also be liable to fine. 


123. 

( oiieralintf with in- 

fnt l«» 

to w M nr 


( O.MMHNT.- This section reitenites the principle rnuncmtrd in section 118, 
the oiilj dilferoniv iM'ing that the is-naltj under it is more severe. 


124. Wluiever. with the intention of’indueiag or compelling the 
(iovernor (leneral of India, or the Governor of any 
Province, or a MciiiImt of the Council oi the Gover- 
nor General of linlia, to exercise or refrain fniiu 
exercising in any luaiuier any of the lawful powers 
of such Governor (leneral, Gtivenmr, or Member of Council, 


AvAuitinr Governor 
(•I iirriiL (hiv< riiur, r(c , 
with intent to 
or rrttraun the oserviM 
of any litwfkil iiowir. 


assault.s or wnmgfully restrains, or attempts wrongfully to restrain, 
or overawes, by means of erimiiiul force or the show of^eriniinal force, 
or attempts so to overawe, such Governor (Jenerul, tiovernon^or Member 
of Coimeil, 


shall be punished with imprisonment of either description for .i term 
winch may extend to seven vears, aiul shall also be liable to tine. 

( OMMKNT. — Tliis section is an umplilication of the thirti i'lau.se of section 121 A. 
It punishes severely asNaulls, ete, luuite on iitgh oKlcers of (;o\triiment. 

124A. Whoever by words, cither sjHiken or written, or by signs, or 
.Sfditiun '■‘***^^‘* representation, or otherwise, brings or 

attempts to bring into liatrwl or conteiiipt. or excites 
or attempts to excite disalTcctiuii towards, Her Majesty or the Crown 
liepresentutive or the Government established by law in British India, 
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or British Burma shall be punished with transportation for life or any 
shorter term, to which fine may be add'tl or with imprisonment which 
may extend to three years, to which fine may be added, or with fine. 

Explanation 1 . — ^The expression ‘disaffection’ includes disloyalty 
and all feelings of enemity. 

Explanation 2.— Comments expressing disapprobation of the measure 
of the Government with a ^iew to obtain their alteration by lawful 
means, without exciting or attempting to cxeitc hatred, contempt or 
disaffection, do not eonstitule an offenec under this section 


Explanation J.— Comments expressing disapprobation of the ad- 
nunistrative or other action of the Government without exciting or 
attcrai)ting to excite hatrwl. contempt or disaffection, do not constitute 
an offence under this se<‘iion. 


COMMKXT,— Ingredients.- -Tills section rei|uirps twn essentials:— 

1. BrinsinK or atteiuptinj; to bring into luitn-d or <-oi)tcni|it. or exciting or 
attempting to excite (lisafTeetion towards, llis Majesty tlie King-lUiijieror or the 
Govenimcnf. 

li. Such act ot .ittenipt nmy tie done (I) }>y u<>rds, eitlier s|Miken or written, 
or (li) by signs or dii.) tij visiUe rtpresenlution. 


1. Bringing or attempting to bring Into hatred of contempt, or exciting or 

attempting to exciie disaffection towards, His Majesty or Government. 

'Ihe oficnee do<-s not consist in exciting or alii iiipting to cxeitc mutiny or reliellion, 
or soj noit of actuiil disturbance great oi siiuill. Wlietlier any diitturbunep ot 
outtircak a as ' .iiiseil ti\ i,*ie putilifitlkin of sr-tiiitous articles is iiIiMilutely iiiiiiiaUTial. 
II the neoused it.t ended by llie articles to excite nbeltioii or distorlianci', his act 
would fioubtli s., fall wiUiin ( bis .section, and would probably fall within ntiier seetions 
ol the IViuil Code. If bo tried to oxoitt Ici-lings of liiitrrd or eontenipt towards 
the Govcnmi-iit timl is siiilieieiit to iiiake him guilty under tins section.’ The 
Kcdcrid Court «1 Inilia lias, bowever, held tb.it the gist of the oBcnce of sedition is 
mciUiiient to %'ioleiice : tiiue abusive wolds .ire not enough.' The view of the 
redml Court is reiendy oveniiled b> the I’rivy t ouneil,* as being opiiMei] to the 
view expresseil m scveriil casi s‘ * 


The {-sviKC ol the crirn. id sedition eimsMs m Itie lliientiun with wliieb Uii 

** puMlalier, may lie inferred 

awJc of u ‘■"■‘‘"“’f’ «a»notbenUnlniUd to a pi-rson if he was not 

sf^Kthes. till reasonable and natural and prolMible .ITctt of the artiek* or sueeches 

• tifiihiMhiv Sarayan, <mr> 46 Bom 
I.. Jl. tt-M, r.i . 

‘ Hal OiinftadtMr Tihk. (iWt) Xii 
Bom. sag, /irton/ V. dldroeofr 

ttlf'lt si/ (»»»») 4« Mad. 

ini, it Bom. L. H. »« 7 . e.c.i Ha/faer- 
Johuiiiti, [)P 40 ] A. f. sai, 

‘ Chutu La(, (lOillj IS Ink, «(i 9 . 


’ Hnl (lanfiaiihar hlak, (IKOTi aa 
Bom. Ha, 528, p. c.; H. <i Tihk 

imii ti/utnkur. 

(imO) 12 Bom. I,. K. 07.5 
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to be that fedings of hatred, contempt or disaflection, would be excited toaraids 
the Government, the offence in committed.* In order to decide whether or not a 
speech constitutes an attempt to excite hatred, contempt or disaffection, it should 
be viewed from the standpoint of the types of persons to whom it was primarily 
addressed. On the one hand, their limitations, if any, have to be taken into account : 
on the other, the fact that the words may convey to them a literal meaning must not 
be lost sight of. The time and the place are also factors which should be considered.* 

The section places absolutely on the same footing the successful exciting of feelings 
of disalfection and the unsuccessful attempt to excite them. 

‘Attempts, etc.*— ft is not neressary in order to bring the case within this 
section that it should be shewn that the attempt was successful. Attempt does 
not imply success. An attempt is an in^ntlonal preparatory action which faib 
in object- -which so fails through circumstances independent of the person, who 
seeks its accomplishment.* Whoever tries to excite, attempts to excite, etc., is 
licld to come within tliis section. Whether the intention has achieved the result 
is immaterial. If the a<s-U8od tried to excite hatred or contempt, the fact that 
lie failed to do so will be no justiilcation for him. That will he a matter to be decided 
in determining the sentence.* * 

The sending through the post office of a packet containing a manuscript copy 
of a .seditious publication with a covering letter requesting the addressee to circulate 
it to olhers, when the same was intercepted by anollter |>erson and never reached 
the adiircssec, amounts to an attempt to commit sedition.* 

‘Government established by law in British India.' — This expression means 
nritisli rule and Us representatives as such— the existing political system as 
distiiiguislied from any (lartieular set of administrators.* It means the various 
Governments constituted by the statutes relating to the Government of India now 
consolidated into the Government of India .Act add denotrs the person or persons 
nut hori7.rd liy law to administer Executive Government in any part nf British India.* 
It includes the executive power in action and does not mean merely the eonstitu* 
tionul framework. It includes the Provincial Government, as well as the Central 
Government.* ‘Government’ does not mean the (lerson or persons for the time 
tieing. 1 1 means the person or persons euiteclively. in succession, who are authorised 
to administer Government for the time lieing. One particular set of persons may 
tie ojien to objection, and to assail them ami to attack them and excite hatred against 
them nut necessarily exciting hatred against llte Goverament because they are 
only individuals, and are not reprcsciitatis'es of that abstract conception which is 
l.isvrnment.* An attempt to remove from |>owcr the Ministers in %<Iiee- in any 
province, or any agitation for the repeal of an .Act of Parliament cannot be sedi- 
tious if no unlawful means were employed. •• 

‘Swaraj’ does not necessarily mean government of the country to the exclusion 
if the present Government, but it* orditmry ncceptanee is ‘home rule" iimter the 

‘ rtV<ik,(l»]0}10Boiii. I,. R. • Bai Oatigadhar Tilak, (1S07) 32 

ill; Sachin Dot, (1985) «3 Cal« 588. Bom. 113. 1»5. 

‘ I '. Ditmadofia, (1923) 1 lUn. 311. * Bal G. Tilak. (1919) 19 Bom. L. R. 

* Lutman, (1899) 2 Bom. I,,. R. 211. 270; JMrtndra Xolh Sen, 11938] 

iH«, 29«. 2 Cal. 672. 

* Bhtukar, (1906) 8 Bom. L. H. 421, * KthUeathtkandra Bay Chaudkwi, 

iMxman, sop. (1988) 59 C*l. 1197. 

Swendra NarayanAWtieofy, {ini) * Bfeoskoe, supra. 

"to Cal. 522. . » Mirendra Bath Sen, sup. 
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Government, and, therefore, incitement of members of s public meeUng to exert 
themselves to secure ‘swaraj’ does not amount to sedition.* 

The Ministers of a Province are not vested with any nght'to exercise execirtiye 
authority. They are Governor’s advisers and are not “Government” wHbin 
the meaning of this section.* 

2. Such act or attempt may be done by worde, either epoken or written, 
or by signs or by visible representation, — ^Not only the writer of seditious articles 
but whoever uses in any way words or printed matter for the purpose of exciting 
feelings of disaffection to the Government is liable under the section, whether he 
is the actual author or not’ 

For everything that appears in his paper, the editor, printer, or publisher is 
as responsible as if he had written the artirle himself. Whoever the composer 
might be, whosoever wrote or caused it to be written, the person who used it for 
purposes of exeiting disaffection is guilty of sedition.* It is not sufficient for an 
pocused person to say that what was put into his paper of a seditious character was 
put in during his absence and without his authority. If he did not authorize it. 
it is for him to prove that as a fact, because it must be tvithin his knowledge whether 
any such authority was given.* 

If he proves that he was absent and was not aware of the contents of the paper 
beyond the fact that he was tlic declared proprietor and keeper of the press, he would 
not be liable as the requisite intention would be wanting.* 

‘Written*. — Disaffection may be excited in a thousand different ways. A poem, 
an allegory, a dramaj a philosoidiical or historical discussion, may be used for the 
purpose of exciting disaffection. Seditious writing, while it remains in the hands 
of the author unpublished, will not make him liable. Publication of some kind 
is necessary.* Sending of a seditious matter by post addrcssi-d to a pris-ate individual 
not by name but by designation as the representative of a large body of students 
amounts to pubheation ff it is opened by anybody.* 

'Visible representation.’ — Sedition dia-s not necessarily consist of written 
matter : it may be evidenced by a wood-cut or engraving of any kind.* 

Explanations 2 and 3.— Both these Explanations luve a strictly defined and 
limited scope. They have no application unless the article in question criticises 
“the measures of Government” or “administrative or other action of tlic Govern- 
ment” without exciting or attempting to excite hatred, contempt or disaffection. 
The object of the Explanations is to protei-f bona fide (Titicisin of public measures and 
institutions with a view to their inqiros ement. and to the remedying of grievances and 
abuses. A jcurnalist may canvass luid censure the acts of Government and their 
policy and indeed it is hisduty.’* Butapublicist, a journalist, or a speaker, has no 
right to attribute dishonest or immoral motives io Government.** Changes in policy 


* Betti Bhimtin Hou, (1H07) 3 1 Cal. 
» 91 . 

* Hemendra Prasad Ghosh. 111139] 
2 Cal. 411. 

* B«/ Gattgadhar Tilak. (1»»7) '£i 
Bom. 112, 129; Jogetidra Chunder 
Bote. (1891) 19 t al. 35, 41. 

* Bhatkar, (1906) 8 Bom. L. R, 
421, 438. 

* Ibid.; Ltuemtm, (1899) 2 Bom. 
L. R. 286; Pkanendra Nath Milter, 
(1908) 3.'i Cal. 045. 


• rhuni Lai. (1031) 12 Lab. 483. 

’ Foster. 198. 

• fiurfk Chandra Sanyal. (1012) 
39 Cal. 600. 

• jllearmduT M. Sullivan, (1868) H 
Cox 44, 31. 

'* Dhirendra Salh Seu, [1038] 2 
C III. 672. 

** B. G. Tilak, (1008) 10 Bom. L. B. 
848; Bal Gangadhar Tilak, (1807) 22 
Bom. 112 , 137; Phanaidra fialk Milter, 
sup. 
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and ohaagea in measnrea are liable to critidsm, and to criticise and utge objections 
to them is a special right of a free piets in a free country. Every liberty k given 
to all men to express their opinions, so long as they do not misuse or abuse that 
power to the injury of others, including among injuries to others, injury to the State.* 
An article in a newspaper which is not an attack on the ministry, but on a proposed 
bill and the policy of the ministry as revealed therein, is not seditious.* Where 
disapprobation of measures of Government or of administrative or other actions of 
Government is motived throughout by a desire to excite hatred, contempt and 
disaffection towards it, it is Immaterial to consider whether absolute independence 
is advised or any form of constitution advocated.* Where an article in a newspaper 
read as a whole amounted in a sense to nothing more than a censure, expressed in 
exaggerated, inflated and intemperate language, on a still-born bill, it was held that 
it did not conic within this section.* It is not sedition merely to criticise Govern- 
ment however bitterly or forcibly tliat may be done, or to seek its overthrow by 
constitutional means in order tliat another Government, equally constitutional, 
may be substituted in its place in a constitutional way. It becomes sedition only 
when the intention or the attempt is to induce people to ijgggie to obey the law and 
to cease to upliold lawful autliority.'^ 

‘Disapprobation.* — ^This means simply di8appro\'Bl. It is quite possible to 
disapprove of a man's sentiments or action and yet to like him.* 

Liability for extracts from other papers. — The law does not excuse the publica- 
tion in ncHh]iapi-rs of writings wliicti are in tlu-msclvc.'. seditious libels merely because 
tiiey arc copied from foreign newspapers as items of news.’ 

Liability for letters of correspondents. — ^Thc editor of a newspaper is liable for 
unsigned seditious letters api>earing in his paper.* 

Publication of seditious exhibits. — Republieution of a seditious article used as 
an exhibit in a case of sediton is not^ustifmble.* • ^ 

125. Whoever wages war against the tioverninent «rf any Asiatic 
wasins war ainimt Powcr in ulliaiice or ut peace with tlie Queen or 
attciiipls to Wage such war, or abets tiie waging of 
such war, sliall he pimislied witli transportation for 
life, hi which fine may be added, or with imprisonment of either de- 
scription for a term which may exti'nd to seven years, to which fine 
may he added, or with fine. 

('OM.MKNT.— This section restrains a person from making Briysh India the 
focus of intrigues and enterprise for the restoration of deposed rulers or otlier like 
purposes. The fulfilment of the obli|pitionii of the State to allies and friendly 
I’oHers requires that the abetment of such schemes by its subjects whether by 
furnishing su]>plies or otherwise should be forbidden. “One Sovereign power is 


* Bhadcar, (1800) 8 Bom. L. R. 
A21.44I. 

* Dkirendra Hath Sen, [Mas] 2 
ful. 072. 

* “im/ia in Bondate", (1830) 57 
I'lil. 1217. 

* Dhitendra Nath Sm. sup. 

, * _ Bhaf^aaH Charan ^uhla v. Pro- 
tnneial Qaoemmtnt, Central Prooinres 
and Berar, 11840] Nag. 805. 
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bound to respect the subjects and the rights of all other sovereign posrett osttside 
its own territory.”* 

126 . Whoever commit'! depredatior. or makes prepspitions to com- 
romniiitii.s depreda- Hiit depredation, on the territories ('of any Power 
Pom^a/'^ra'with alliance or at peace with the Queen, shall be 
thrQiiffn. punishcd with imprisonment of either description 

for a term which may extend to seven years, and shall also be liable 
to fine and to forfeiture of any property used or intended to be used in 
committinif such depredation, or acquired by such depredation. 

COMMENT.— Tlio preceding section provides for waging war against any Asiattc 
Power in allionco with the King-Emperor ; this section prevents the rommission 
of depredation or plunder on territories of States at pearc with the Xing- Emperor. 
The scope of this section is much wider than the preceding section, for it applies to a 
Power vi-hich may or may not be A.sii>tie. 

127. Whoever receives any porperty knowinp the same to have 

Rwdvin* propert.v Commission of any of the offences 

scctions 125 and 126,“ shall he punish- 
wiion. 1-29 and 12 B. cd with iinprisonmcut of cither description for a 
term which may extend to seven years, and shall also be liabe to fine 
and to forfeiture of the property so received. 

COMMENT — This section «i>plies to those persons who knowingly rtreive niiy 
property obtained by waging war with a Power at {>cfiee with the King-Kuijicrtir 
or by cf inmittmg dcpiedation on its territories. 

128. Whoever, boinR a jmblic servant and having the custody of 
i*ubiio wr.ani * 10 - ^talc prisoncT* or prisoner of war.* voluntarily 

Iiinfuiilv RUoMiiiir pri- • « i» ^ 

8on«r of Stale or war to aiiows SUCH pnsoncr to cs(*apc froiii anv placf in 
which such prisoner is confined, shall be punished 
with transportation for life, or imprisonment of cither description for 
a term which may extend to ten years, and shall also be liable to fine, 
CO.MM1JNT - Till, section and s. 22.5,\ provide for one kind of offence. In 
Mb the .sections the public servant who lias the custody of the priKoner is punished 
If he volunterdy allows such prisoner to ,~,eai»e. In this section the prisoner must 
oprf.^ '''■ wa*- .- umk-r s, 22.-,A the prisoner inny lie «n 

an o7L‘u„“. 

X prisoner- is one wlio,o confinement is ncccsstiiy m order to niesm-e 

of the British dominions from foicgn hostility or from intcmal s-ornmotion ami 
who has been confined by the order of the Gorcrt^or-Oeneral-in.lZn^ 

2. ‘Prisoner of war’ is one nho in war is taken in arms ^ 

tariTi" •ol'umndmlliraiM.ivo, “.Uli, 

‘ Jamaien [18&6J 2 Q. B. 42.1, 480. i«io. 

HS,. &V f,Z ■ ”■ - 
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129. WhoefTcr, bunga public servant and having the custody of any 
State prisoner or prisoner of war, negligently suffers 
such prisoner to escape from any place of confine- 
ment in which such prisoner is confined, shall be 
punished with simple imprisonment for a term which may extend to 
three years, and shall also be- liable to fine. 

COM.MENT. — ^Thc offence under thU section b like the one provided in s. 128. 
i'nder it the escape of the prboner should be owing to the negK^nee of the public 
M-rviiiit. Section 128 punbhes a public servant who voluntarily allows a State 
prisoner to CNCope. Section 228 punbhes the escape of an ordinary prboner under 
similar circumstances. 


PuMIe lervaAt BSglt. 
gentlT •oflnlnc mnli 
primer to eecsiie. 


130. IVlioevcr knowingly aids or assists any State prisoner or pri- 
AnUng of i»». s**^®*" escaping from lawful custody, or 

»wh*priw.iicr*^'^“* or attempts to rescue any such prisoner, or 

harbours or ^conceals any such prisoner wl^p has 
escaped from lawful custody, or offers or attempts to offer any resistance 
to the recapture of such prisoner shall be punished with transportation 
lor life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Explanation . — A State i»risoner or prisoner of war, who is permitted 
to be at large on his parole within certain limits in British India, is 
sn«l to escape from lawful custody if he goes beyond the limits within 
which he is allowed to he at large. . ^ 

('flMMl'lXT. — This swtion uses words more extensive thnn those in the two 
prcccdinc ones which eonteiiiplate un ese«|ic only from some prison or artual place 
of custody, .\gain in the last two sections the offender is a public servant : under 
tills section lie may tic any jierson. The scope of thb section is much narrower 
tlisiii s. 129. This section re<iuircs that the rescue or ossistance sliould be given 
■'klioiviiigly.” 


CHAPTER VII. 

Of Offkncks Rklatims to the .Vbmy, N'.vvy ami AiaVoRtE. 

131. Whoetor abets the eoiniuitting of mutiny by an oflicer, soldier, 
sailor or ivirnmn. in the -\riny. Navy or Air Force 
aiirmptbjl la’moK'? Quccu. «r attempts to seduce any such officer, 

dlaVr'^ wildier. sailor or airman fnim his allegiance or his 

duty, slnill be punished with trans}iortation for life, 
<•»• with imprisonment of cither description for a term which may extend 
In ten years, and shall alb> be liable U> fine. 

Explanation , — In this section the words “ofliecr,” “soldier,” “sailor” 
<md “airman” iiielude. any person subject to the ,4rmy Act, the Indian 
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Army Act, 1911, the Naval Discipline Act or that Act a$ modified by 
the Indian Navy (Discipline) Act, 1984, 1 he Air Force Act or the Indian 
Air Force Act, 1982, as the case may be. 

COMMENT. — The first part of this section relates to the offence of abetting 
mutiny. The offence contemplated is an abetment which is not followed by actual 
mutiny, or which, supposing actual mutiny follows, is not the cause of that mutiny. 

The offence of ‘mutiny' consists in extreme insubordination, as if a soldier resists 
by force, or if a number of soldiers rise again-st or oppose their military superiors, 
such acts proceeding from alleged or pretended grievances of a military nature. Acts 
of a riotous nature directed against the Government of civil authorities rather than 
against inilitaiy superiors, seem also to constitute mutiny.* 

132. Whoever abets tlie comniittinjf of mutiny by an officer, soldier, 
sailor or airman, in the Army, Navy or Air ForcA 
»f rautinv IS committed 01 ihc Quecn. shall, if mutiny be committed in 

jn WMibtquoce therwjf. * . t « « 

consequence of that abetment, be puni.shed with 
death or with transportation for life, or jimprisonment of either descrip- 
tion for a term which may extend to ten years, and shall also be liable 
to fine. 


COMMENT. — ^This section punishes the abetment of mutiny when mutiny is 
committed in consequence of llwt alx'tmcnt. It, therefore, pmrribes enchanerd 
penalty. 


133. l\’hoever abets an assault by an oflicer, soldier, sailor or 

«( assault ForCC of thc 

bv viidipt. saiiui or Queen, on anv superior ofticcr being in the cxecu- 

uirmau un his supenor , , 1 ■ , ,, , 

ofticet. when 1,' , yuu. tiOn oi his olhcc. Shall be ntimshed with imprison- 

tiuil nf bis office. * ‘ 

ment ot either description for a term which may ex- 
tend to thrt‘e years, and sliall also be liable to fine. 

COMMENT.— This sec-tion punishes abetment of an assault which is not rom- 
milted. Tlie iieM seetinn punishes similar abetment alicre the offence i* eoininitted. 

134. Mlioever abets an assault by an ofiiecr, soldier, sailor or air- 

Abfinifnt «f „,«i. Army. Navy or Air Ftirce of thc Queen, 

is cotninitted. ^assault on any superittr tdlieer being in the execution of his 
ofiiec. shall, if such assault he committed in conse- 
quence of that abetment, be punished with imprisonment of cither 

esc ription for a term whieb may extend to sewn vears, and shall also 
be liable to fine. 


CO.\I.MENT.— This section puiilslM-s the abetment 
IS committed in consequence of that abetment. It 
s. 1 as just a.s s. ] 32 docs to s. 1 31 , ' 


of an assault wlien rach awault 
standfc in the some relation to 


5. Whoever abets the desertion of anv officer, soldier, sailor or 
uj^’Sr'SL.-liil.roV the Army. Navy or Air Force of the 

Queen, shall be punished with imprisonment of 

* M. & M. 112. 
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either description for a term which may extend to two years, or wMi 
fine, or with both. 

COMMENT.— The desertion abetted under this section need not take {daee. 
Mere abetment is made punisliable. 

136. Whoever, except a.<i hereinafter excepted, knowing or having 

reason to believe that an officer, soldier, sailor or 
H urins deserter. Army, Navy or Air Force of the 

Queen, has deserted, harbours such officer, soldier, sailor or airman, 
shall be punished with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Exception . — This provision does not extend to the case in w'hich the 
harbour is given by a w'ife to her husband. 

COMMENT. — A person harbourini; a deserter is an ‘accessory after the tact*. 
The u'st of the offence is eoneealment of a deserter to prevent his apprehension,. 
Exception is made only in the ease of a wife. 

The word ‘barlx)ur’ is defined in s. SSA. 

137. The master or person in cliarge of a merchant vessel, on board 
Dfvrier conceatM which any dcscrtcf from the Army, Navy or 

Air Force of the Queen is concealed, shall, though 
ignorant of such concealment, be liable to a penalty 
not cxccctling five hundred rupees, if he might have known of such 
concealment but for some neglect of his duty as such master or person 
in charge, or but for some want of diseipliye on board of the vessel. 

t'OMMKNT. - This swtion punishes tlic master or p*-n.on in charf^ of a.merchaat 
ship on board of which a deserter has concealed himself. The master is liable even 
though he is ignorant of six'li eoneeulinent. 


138. Whoever abets what he knows to be an act of insubordination 


\lN‘tnu‘nl of art of 
iiibiiljiinlmiition bv nol- 
dirr, itniK>r or airman 


by an officer, soldier, sailor or airman, in the Army, 
Navy or Air Force of the Queen, shall, if .such act 
of insubordination be eonunitted in consequence 


of that abetment, be punished with imprivmment of either descrip- 
tion for a term which may extend to six months, or with 0ne, or with 
both. 

COMMENT. — Fn this section it ia expressetl a* jwrt of the definition of the offence 
that tile abettor knows the quality of the act abetted, tliat is, lie knows it to be an 
act of insubordination. 


138A. [Application of foregoing xeetim to tiie Indian 3/<irtne service.] 
Ilrjtealed by s. 2 and Sch. of Act XXXV of 19.S*. 

139. No person subject to the Armt Act. the Indian Army Act, 
t*<Twr« nibjoet to 1011. the Nax'al Discipline .\ct or that Act as niodi- 
“■riainActe. Iiidtan Navy (Dictplinc) Act, 1984, 

the Air Porec Act of the Indian Air Force Act, 1983, is subject to 
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punishment under this Code for any of the offences defined in this 
Chapter. 

140. Whoever, not being a soldier, sailor or airman in the Military, 
Naval or Air service of the Queen, wears any garb 
«^^”fokeS“u«d bj or carries any token resembling any garb or token 
■obiiei,saiiotorainnsti. ^ soltlicr, suilor or airman, with the 

intention that it may be believed that he is such a soldier, sailor^ or 
airman, shall be punished with imprisonment of either description 
for a term which may extend to three months, or with fine which may 
extend to five hundred rupees, or with both. 

COMMENT. — The pist of the offence herein made penal is tlic intention of the 
aec-used wearing the dress of a soldier for the purpose of indueing others to belie\-e 
that he is in sen-iee at the present time. Merely wearing a soldier's garb without 
the speeific intention is no offence. Cast-off uniforms of soldiers arc worn t)y many 
men. Actors put on different military unifcjjrnis. 


CHAPTER VIII. 

Or OlTEXCES AGAINST THE PcULlC’ ThaN«I TI.I.1TV. 

The offences in this Chapter may be classified in the following four groujis : — 

I. I inlawful assemtily. 

(1) Being a ineniher of an unlawful assembly (ss. 141, 14!1, 14lt). 

(2) Joining an unlawful assembly armed with deadly wcai)on.s (s. 144). 

(3) Juinirii' or continuing in an unlawful as.sembly knowing it has liecii «iin- 
inundcd to disperse (s. 14.j). 

Hiring of pi rsons to join an unlawful asseiiihly fs. LW). 

(.>) Harbouring jwrsons hired for an unlawful aswmbly (s. 157). 

(«) Being liired to take jiart in an unlawful assembly (s. 15H). 

II. Rioting (ss. 140, 147). 

(1) Rioting with deadly weapons is.i4K). 

(2) Assaulting or obstructing a ]iublic .servant in tlie suppression of a riot 
(s. 152). 

(.'i) • Walltonly giving provocation with intent to eniise riot (s. 15JJ), 

(4) Inability of the owner oi iKvupier of land on wliich an unlawful a.sscnibly 
is held or a riot is eoiiuiiittcd (s. lit). 

(5) Liaiiility of the person foi whose benefit a riot is roniniitted (s. 155). 

fC) UabiJity of the agent ol owner or owupier for whose iMUicfit a riot fs 
eominitted (s. 150)._ 

III. Promoting enmity between different clusjies (». 15aA). 

IV. Affray (ss. I.,!!, 180). 

141. An a.s.scmbly of five or more* ]>crsoiis is designated an “un- 
riibrnfuiassonbiv. asscinblv,” if the common object* of the 

persons eomixisiug that assembly is— 

First.— To overawe by criminal force, or sliow of criminal force, the 



SECS. 189*148. ] OFFENCES AGAINST PUBLIC TBANQUILUTY. 189 


Central or any Provincial Government or Legislature, or any public 
servant in the exercise of the lawful power of such public servant; or 
Seemd. — ^To resist the execution of any law, or of any legal process ; 
or 

Third. — ^To commit any mischief or criminal trespass, or other 
offences ; or 

Fourth. — By means of criminal force, or show of criminal force, to 
any person to take or obtain possession of any property, or to deprive 
any person of the enjoyment of a right of way, or of the'use of water 
or other incorporeal right of which he is in possession or enjoyment, 

(►r to enforce any right or supposed right ; or 

Fifth. — By means (»f criminal force, t»r show of criminal force, to 
compel any j)erson to do what he is not legally bound to do, or to omit 
to do what he is legally entitled to do. 

E.rpla tuition. — ^An assembly, which was not unlawful when it assembl- 
otl, may subsequently hccome an unlawful assembly. 

142. Whoever, being aware of facts which render any assembly 
iLiiw incmbfr of uiilawful usscmblv. intentionally joins that as- 

uij.wfui owinbiy. scmbly, or continues in it. is said to be a member of 
an unlawful assembly. 

143. Whoever is a member of an unlawful assembly, sliall be puni* 

runikhniciit. shed with imprisonment *of citlier description for a 

term which may extend to six months, or with line, or with both. 

COMMENT. — Tiir undcriying principle uf s. 141 is that law disr'ouragcs tumultous 
ussrinblagc of men to prcscis-c the public peace. Section 141 deftnes what an 
‘unalwful o-sscmbly' is. Section 142 gives the connotations of u meiiilier of an 
unlawful assembly. Section 143 punishes tumultuous assemblies as Urey endanger 
imblie peace. It docs not rcijuirc that tlie {turpose of the unlawful assembly should 
fill VC bt-en fulfllled. 

The essence of an offence under this section is the combination of several persons, 
united m the purpose of eomniitting a criminal offence, and the eonsensgs of purpose 
IS itself an offence distinct from the rrintinal offence which these persons agree and 
intend to commit. ^ 

Ingredients. — .\n 'unlawful assembly’ is an assembly of live or more peraons, 
if th^lr roininon obior-t is ' 

ly To overawe by criminal fone 
(«) the Central Government, or 
(bj the l*ro\*inclal Go\'cramttet, or 
(r) the Legislature, or 

^rl) any public servant in the eserctae of btwful power. 

2. To resist the execution of law or legal process. 

3i To commit mischief, criminal tres]suis. 

‘ AteilUi Venkanua, (11122} 46 Mad. 2^7. 
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4 . By criminal force 

(а) to take or obtain possession of any property, or 

(б) to deprive any person of any incorporeal right, or 

(c) to enforce any right or supposed right. 

5. By criminal force to compel any person 

(а) to do what he is not legally bound to do, or 

(б) to omit what he is legally entitled to do. 

1. ‘Five or more. ’ — The assembly must consist of five more persons having 
one ot the five specified objects as their ‘common object.’* There must be more 
than four persons having the common object before the constructive guilt under 
this section can arise. Even if a fifth person was present and did nothing to show 
that he shared the common object of the others, he would not become guilty by mere- 
ly remaining in an unlawful assembly.* 

An unlawful assembly, according to English law, is an assembly of three or more 
pemons for purpose forbidden by law. 

2. ‘Common object.* — ^The essem-e of the offence is the common object of the 
persons forming the assembly. IVhethcr tiie object is in their minds when they 
come together or whether it occurs to thenr, afterwards, is not material. But it is 
necessary that the object should be common to the persons who compose the assembly, 
that is, they should all be aware of it and concur in it. It seems also tliat there 
must he some present and immediate purpose of carrying into effect the common 
object; and that a meeting for deliberation only, and to arrange plans for future 
action, is not an ‘unalwliil assembly.'* 

First clause. — ^The third clause of s. 121A provides for a conspiracy to overawe 
the Central or I’roviiicial Uovemmciit. 


Second clause. — Resistance to some law, or legal process, connotes some overt 
act, and mere words, when there is no intention of carrying them into effect, arc 
not sufficient to prov<^ an intention to resist.* When an order is lawfully made 
under the pro'^isions of a statute, that order is law, and resistance to the execution 
of that law is an offence.* 

Under this clause the act resisted must l>e a legal act. Where a number of 
persons resisted an attempt to search a bouse which was being made by officers, 
who had not the written order iiivestiDg them with the power to do so, it was held 
that the persons resisting the attempted search were not guilty of this offence.* 

Third clause,— Tliis clause specifies only two offences, vi*., mischief and criminal 
trespass, but the words ‘or other olfenee’ seem to denote tluit all offences are in- 
cluded though only two are enumerate!] in a liapliazurd way. 

Fourth clause.— The act falling within the )juiview of this rlsusc is made punish- 
able owing to the injunous conscfiucnces which it is likely to cause to the public 
peace. This clause does not take away tlic rigid of private defence of property. 
It does not effect cl. 2 of s. 103, which aUows u iiersoii to rcco\cr tlic property curried 
away by theft. Jt is meant to prevent the resort to force in vindication of supposed 
rights. It makes a distinction bctweco an udniitted claim or an ascertained right 
and a disputed claim.* . ^ 

The expression ‘right or supposed right’ would seem to make a divlsloa into 


* Koura Khan, (1868) P. H. No. 
84 of 1868. 

* Gajrai Singft, (1940) ‘21 Luck. 5‘27. 

* M. & M. 119. 

* Abdvl Hamid, (1922) 2 Pat. 134. 


* liamendraehawha Hau, (1981) 58 
Cal. i;«)3. 

• Karain, (1875) 7 N. W. P. 209. 
' GuUm Hootein, (1900) 11 Bom. 

L. R. 849. , 
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<1) ilghu In actual enjopiuMit vben interfered with, (2) rights daimed thangh 
not in actual enjoyment when interfered with.* A party cannot be said ‘to enforce 
any right’ where he is in undoubted possession of the land upon which an attack 
has been made and be defends that possession. In that case the right of private 
defence of property would arise. If, on the other hand, there was a real doidtt 
whether the land belonged to one party or the other, then if either party used force, 
that would amount to enforcing a right and there would be no right of private defence 
of property.* The phrase ‘to enforce a right’ can only apply when the party elaiming 
the right has not possession over the subject of the right, and therein lies rite distinc- 
tion between oiforcing a right and maintaining a right.* The words ‘toeidocce 
a right or a supposed right’ show that it is perfectly inunaterial whether the act 
which one seeks to prevertt by the use of criiuinal force or show of criminal force is 
legal or illegal, the test of criminality being the determination to use criminal force 
and act otlierwise than in due course of law so aa to threaten the public peace.* 

If persons are rightfully in possession of land, and find it necessary to protect 
themselves from aggression, they are justified in taking precautions and using such 
fone as is necessary, to prevent the aggression.* Where five or more persons assemble 
for maintaining by force or show of force a right which they h9n<i/(dcl)elieye.iy^ 
XK>stic»s. and not for enforcing by such force or show of force a right or supposed 
right of theirs, they do not constitute an unlawful assembly.* But when a body 
of men are determined to vindicate their rights, or supposed rights, by unlawful 
forcr, and when they engage in a fight with men who, on the other hand, are equally 
determined to vindicate, by unlawful force, their rights or supposed rights, no ques- 
tion of •wlf-defence arises. Neither side is trying to protect itself, but each side is 
trymg to get the better of the other.* 

CASE. — Violation of terms of Uceiue. — Where a license had been taken out for 
a |>roces.sioa but the processionists violated tlie conditiona of the license which pre- 
scribed the route and ttie limit up to which the profession was permitted to proceed, 
and on being directed by the polioe and the Magistrate not to do sA, a group of the 
IwocessioniaU made a determined eftort to break through the police cordon, it was 
held that the hitter constituted an unlawful assembly.* 

Fifth clause.— This clause is very comprehensive and applies to all the rights 
a man can possess, wlwther they concern the enjoyment of property or not. There 
is no reference to ’any right or sup|>osed right’ os in the preceding clause. 

Explanation. — An assembly which is lawful in its inception may become unlaw- 
ful by the subsequent acts of its uiemliers.* It may turn unlawful all of a sudden 
and without previous concert among its members.** But illegal acta of one or two 
iiustubeis, not acquiesced in by the otfaers, do not change the clSiracter of the 
assembly.** 

A lawful assembly does not become unlawful merely because the members know 

> Ganouri Lai Das, (18(lt>) 16 Cal. * Prat Dot, (1898) 20 All. 459; 

1106.219. KabirwUhn, (1908) 35 Cal. 368; Afa- 

* AfeAdi, [1641]^Lah. 267. nirruldin, (1908) 85 Cal. 384. 

’ Bdinmindaw Prasad 1(1913) * JhnnAabu, (1945) 25 l*at. 125. 

IT C. W. N. 1132. • Khemee Sittg, (1664) 1 W. R. (Cr.) 

< TiraJeadu, (1890) 14 Mad. 120, 130. 18; Lokamth Kar, (1872) 13 W. R. (Cr.) 

‘ .Vur«aqgi*aMa5Aai, (1890) 14Rom. 2. 

Ul; PaeUsauri, (1897) 24 CoL 688; » Jtatho Siath, (1902) 6 C. W. K. 

Putth Singh, (1918) 41 Oil. 43. 507. 

* ytttabadra Fillni, (1027) 51 Mad. ** IMnohundo tUxi, (1868) 9 W R. 

61. . (Cr.) 19. 
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mat their assembly would be opposed and a breach of the peace would be 
committed.’^ 

Although individuals may, in the first instance, have associated themselves witli 
a mob from motives perfectly innocent, nevertheless, if the mob is or becomes an 
unlawful assembly and the individuals in question take part in its proceedings, they 
will be liable as members of an unlawful assembly.* Where certain persons had 
assembled to prevent a procession by force from passing over a certain street, and 
thev were ordered by the police to Asperse but neglected to do so, it was held 
that they were guilty of the offence at being members of an unlawful assembly.* 
Being member of unlawful assembly. — ^Section 142 shows that it is sufficient 
for the offence of riot to be proved against an individual that tliat individual should 
remain in an unlawful assembly as soon os he is aware tluit the assembly is uniawful. 
The word “continues” in the section merely means physical presence as a member 
of the unlawful assembly, that is. to be physically present in the crowd.* 

GASES. — Enforcement of right by use of criminal force. — Dispute regard- 
ing poaaesslon of land. — Where there was a dispute of long standing between the 
accused and certain other parties regarding jiosscssion of certain land, and the 
accused went to sow tlie land with indigo, accompanied by a body of men armc-d 
with sticks and who kept off the opposite party by brandishing their weapons while 
the land was sowed, it was held that they were guilty of this offence.* Where 
the accused, who were in possession of the disputed land, went upon it in a large 
body armed with sticks, prepared in anticipation of it fight, and were reaping tlie 
paddy grown by tlicm, wiien tlie complainant's party came up and attempted to 
cut the same, whcrcu{Km a figlit ensued and one man was seriously wounded and 
died subsequently, it was held that theconmion object was not to enforce u right 
but to maintain undisturbed Uie actual enjoyment of ii right and that tlie assembly 
was not therefore unlawful.* 

144. Whoever, bating armed with any deadly weapon, or with any 

.Toiniiw unlawful Used US a weapoiv of offence, is likely 

uaembiy annra with to cause death, is a inciubcr of an unlawful as- 

deadly weapon. , , , ,, , 

hcmbly, shall be punished with uitprisonnieiit of 
either description for a term which may extend to two years, or with 
fine, or with both. 

COMMENT.— This is an aggravated form of the offence mentioned in the last 
section. The risk to the public tranquillity is uggra\-atrd bj the intention of using 
force evinced, by carrying arms. The enhanced puiiislnncut under this section 
can only be inflicted on that nicmljct of an unlawful a.sM ii»bly who uses a weapon 
of offence. 

145. Wltoev'cr joins or continues in an unlawful as.seinbly, knowing 
juiniDg or continuing that such uulawful Hsscntbiy hus becii eonunanded 

lttiowSar*u ^ manner prescribed by law to disperse, shall 

co.nmund«itodi,per«,. fee punished With imprisoiunent of either descrip- 
tion for a terra which may extend to two years, or with line, or with 
both. 

» ileaffp v.GiI«»fln*s,(lB8‘i)0Q.B.U. « Akeo Dngwl, (IgSS) 55 Att. 6«9 

““•Periupfen, (1883) 1 Weir 06. *'‘”*^* * 

* Tirakadu, (181H)) 14 Mod. 120. • HUajii Muhtu, (IBVO) so t’«l, s05. 
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COMMEiNT. — This section is connected with s. 151, infra. Secthm 1S8 oftiie 
Penal Code provides for the disobedience of any lawful order promulgated by a 
public servant. Sections 145 and 151 deal with special cases as the disohedinuie 
may cause serious breach of the peace. As to the powers of the police to disperse 
an unlawful assembly, see s. 127, Criminal Procedure Code. 

146. Whenever force or violence^ is used by an imlawful assembly, 

nioUng. or by any member thereof, in prosecution of the 

common object* of such assembly, every member of such assembly 
is guilty of the offence of rioting. 

147. W'hoever is guilty of rioting, shall be punished with imprison- 

runidiment for riot, cither description for a term which may 

*"«• extend to two years, or with fine, or with both. 

COMMRJfT. — riot is an unlawful assembly in a particular state of activity, 
wliich activity is accompanied by the use of force or \iolencc. It is only the use 
of force that distinguishes rioting from an unlawful asseiubly.* 

Ingredients. — The fullowing arc the essentials of the ollencc of rioting : — 

(1 ) That the accused {lersons, being fitv or more in number, formed an unlawful 
assembly. 

(2) That they were animated by a common object. 

(3) Tliat force or violence was used by the unlawful assembly or any member 
of It in prosecution of the ooitunon object. 

1. ‘Force or violence.’ — ^The word ‘violence’ is not restricted to force used 
against persons only, but extends also to force against inanimate objects.* 

The use of any force, even though it be of the slightest possible character, by 
any one of an assembly omc estatilished as unlavfol. constitutes rioting.* IVbeiie 
a iiienilrer of an unlawful assembly in prosei-ution of the r'ommoij object of the 
ussciiibly tlirows down a iiutn anil then causes liim bodily hurt, tlic offence of rioting 
under this section is complete ns soon ns the man is thrown down by ijsing force 
un<l the hurts subsequently caused would come under s. ;i23 or s. 323. Section 71 
i>H.s no applunition to such a case and seiairnte sentences under this section and 
s. ,'123 arc not illegal.* 

2. ‘In prosecution of the common object.’ — Section 141 indicates what 
obj(‘<‘ts are deemed unlawful. If the ('oinimni al»ject of lui assembly is not Uiej^, 
it is not rioting even if force is user! by any member of that assembly.* 

A«’ta done hy some members of an unhtwfnl assembly outside the rosumon object 
of the ushemlily or of such n nature as the iiHMidtcrsof the assembly could have 
known to be likely to be (siiniuittcd in prosecution of Uwt object are only oluugeable 
against the actual perpetrators of those acts.* 

Reolatauce to illegal warrant -Uesistance to the execution of an illegal warrant 
within reasonable bounds does not amount to rioting; but when Uic right olrcsist- 
aiKT is exceeded and a scs'cre injury, not culled for, is inflicted, the pi'tson who 
iiiHicta tile injury may be eonvictesl of such injury.’ 

< Kwntl, (ISSSj P. H. No. 4 of ISSS. * .fagartmih Mantihakt, (1897) 1 C. 
’ HammvMi, (1912) 40 Cai. 307. W. N. 233; Varmeulmar iS^ngk, {1899) 
’ Koun Khan, (1808) P. K. No. 4 1 . W. .V 343. 

■ti (g 1338 ; Hamadem JUaobog, (1373) • .4gra,(I»U)P.R.No.87ofl914. 

R. (Cr.) 6. » (.'nut Charon Sii^ (1901) 29 

‘ ParmesAunr, (1940) dS Luck. 51. Cal. 244. 

I.P.C.—* 
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SuddMl quarrel. — If a number of persons assembled for any lawAil purpose 
auddetfy quarrel without any previous intention or design, they do not commit 
‘riot* in the legal sense of the word.t 

Private defence. — ^There can be no right of private defence, where the riot is 
premeditated on both sides.* Where both parties are armed and prepared to 
fight, it is inunaterial who is the first to attack, unle-sa it is shown that that party 
was acting within the legal limits of the right of private defence.* Persons exereUlng 
their lawful rights arc not members of an unlawful assembly, nor can tlic assembly 
become unlawful by their repeUing an attack made on them by persons wlio liad 
no right to obstruct them, nor iiy exceeding lawful use of their right of private 
defence. In such a case each is liable only for his individual nets done in excess of 
such right.* 

casks.— W licrc several Hindus, acting in concert, forcibly removed an ox and 
two cows from the {)osses.sion of a .Mahoniedan, not for llie purjKise of causing 
‘wrongful gain’ to themselves or ‘wrongful loss’ to the owner of the cattle, but 
for the purpose of jm-ventiiig the killing of the cows, it was held that they were 
guilty of noting.* The party of the aeeuseil accompanied by U went armed with 
sticks to fish in a tank in uhieh It had a twi minus share. The eoniplainunt who. 
with some other eo-sharers, re|ire.scnte<l an €‘leven annas interest in tiie tank went 
there, with some of those co-sharers, to protest on tile gnmmi that the accused had 
no share <ir interest in the tank. fight ensued in the etmrsr of which some of 
tlic compl.iinanl's jiarty received slight injuries. It wax held that the accused 
were guilty of rioting and \ (lunt.trily causing hurt.* There wa< a dispute almut the 
possession of a (vrtain l.ind lii-twtvii the complainant iiihI tlie u<s-used. The com- 
pluinant dug n well with a siea to cultivate the sukI tiuid. The accused foreihls 
enterecl on the l.tnd and chiiiiaged the well. 11 was licld that the mt-UHed were 
guilty under tins seetion as an a^s used (wtsun is not entitled to go u)M>n his own land 
and by s'iolencj: deslro.'f the prc-jK-rt> of the eoniplainmit. es'en though n trcspujwer.- 

Nol unlawful assembly. — The .leeuscd rceeising iiiformation that the complain 
ant's jiiirty wc-re about to take toieible iMissessioii of a plot of tla-ir land, collected 
a niimliei of men, some of whom wc u urined, and went to the land. While thev 
were engaged in ploughiii". the eciiiiplainant's jnirty came up and interfered with 
tlie ploughing. .\ light ensued, m tlie eoiirv cd wiia’h one of t!w (suiiplainant's 
party was giuvously wounded and .siihsequeiitly diisl, and two of the accused s 
I»rty were hint. It was he Id th,,t tlie ueeused wen- jiMiiiled in taking such pre 
cautions us they tliougiit weic- n cjuin-d to prevent the aggresalon, and that they 
were not i>ue»l>er.s of up unlaw till assetnhls • 

Separate trials. — tMiirc two opiaisite ftielkais coniirdt a riot, it is Irregular to 
treat both parlie.s as constituting one unhtw-rii) ussembly and to try tiicm Icgctbei 
as they eaiinot have one csiinmon obje-ct wdhiti the nu-aning of s, 141; eacli parts 
should he tried separately.* 


* Khdjah Dluorul Jlossnn v. fabre- 
Tonneire, 24 W. U. 20 . 

» Prog Dat, (HjOHj 20 All. ASH, 

* Kulee Jiiimrec, (1878) 1 t, L. H. 


* Kunja lihuiya, 89 t id, 890 

Uaghumth lint, (1892) 1.5 .\ll. wg 

• Pandit v. Madhttiuilat 
Mandat, (1899) 20 fal. 574; Ganour 
Lai Das, (1889) le Lai. 200; Jairan 


Mfihhm, (1IHI7) .•».'» fol. 108; AUaiad. 

(IKIJU) 1». H. No. l of lUTO. 

’ 'Ahdul Hussain, [1048] K«r. 7. 

» Parhknuri, (1807) 24 Cul. «Hfl. 
Faith .Singh, ( I9!:i) 41 Oal, 43. 

* Jtossrin Duksk, (1800) 4 ('ai. 
06. Harhu MhIIuM v. Sia Ham iSKrigh. 
(1H8«) 14 ( al. 888; ChtmOtU Bkvij/o, 
(1892) 20 t al. 587. 
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1 48. Whoever is guilty of rioting, being armed with a deadly weapon 

Riotiiis, armed with anything which, used as a weapon of offence, 

deadly wrapon. jg lively to cause death, shall be punished with 

imprisonment of either description for a term which may extend to 
three years, or with fine, or with both. 

COMMENT. — Similar to a. lAl this section ia an aggravated form of the oflenoe 
mentioned in the previous section. Enhanced punishment is provided if a person 
is armed with a deadly weapon. 

149. If an offence is committed by any member of an unlawful 

assembly in prosecution of the common obiecti of 

Evrrv member of «m- . , , . . 

uwAii anembiy suHty that asscmblv, or such as the members of that as- 

p^<^!!^Ua«nr’ocHm^ sembly knew to l>c likely to be committed in pro- 

seoution <if that object, every person who, at the 

time of the committing of that offence, is a member of the same as- 

setuhly, is guilty of that offence. . 

fO.M.MElJl'I — The ohioct of this section i*. I«> make clear tiiat an accused person 
wliosc case falls within its teriim <-ann«t put forward the defence that he did not 
witli his own liand <>onitnit the offence loninuttcd in prosecution of the common 
otijcct of the unlawful assemlily or sucli as ttic inenibeni of the assembly knew 
to lie likely to he rommittetl in prosecution of that olijcct.* 

Ttic word "ofrence" is confined to offences undiu the Code and does not include 
olTciiccs undi'r spe«'iai Acts.* .... 

Ingredients.— The sc<‘tion has the following essentials.— 

I . Conirnusion of an offence try any member of an unlawful assembly. 

•JS. Such offence must luive been comnatted m prosecuticA of the common object 
of tile ai>scinbl> ; or must be such as the nwmliers of tile assembly kdew to be likely 
to lie cuiiunitted. 

Sections 34 and 149 - Scr-ticn 140 i» wider than s. 114. In it the joint liability 
is fouiKU'd on ‘coHiiiion object'; in s. 34. on 'coniinoif intention.' Both sections 
deal with liability for constructive criminality, t.r.. liability, for an offence not 
I'orninitted by the fwMon charged. "Sidion 149. .. .creates a specific offence 
and deals with Uic punishment of tliat oifnu'c alone. It postulates an assembly 
of five nr more {MTsons having a common object— namely, one of those named 
in s. I4I ; Jieg. v. Sabid Ah' -and then the lioing of acts by nicii^ben of it in 
prosecution that object. There is a difference l>etween oliject and intention, 
for, though their objesi 1. common, the intentions of the severoi members may 
differ and indeed may be similar only in rcsjiect that they are ail unlawful, srtiile 
the clement of participation in action, which is tlic leading feature of •>, 34, is 
■epbiced in a. 140 by sncmiiership of the assembly at the tunc of the rommH%ii^ 
of the offeiDce. Both sccUona ^al witk conilfinatiomt of persons, who bcooQta 
piuUslialile as sharers in UR offense. Tlius they have a certain resembianre and 
may to wme extent overlap, but s. 149 cannot at apy rate relegate s. 84 to thp. 
IxeiitiOH Af dealing only with jpiiU jiwstion by the I'ominission of idenUcatly sltnilar 
criiniitm netei-U kind of case which ia not in itself deserving of separate toeptoHUt 

\ * ThtHhumtUai Ckwiwlrr, <1904) 47 * (1873) 11 Beng. L. R. 347, 849, 

|Mad. 749. rai. M W. B. (Cr.) 5. 

* Dukhan Dot, (1948)«28 Pat. 189. 
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St alL”* Section 84 of tbe Pema Code refen to oasee in wtiicb Kvenl povons 
>^fcoth dp an act and intend to do that act : it does not refer to cases ^itiiere several 
persons intend to do an act and some one or more of them do an entirely di&erent 
act. In the latter class of cases s. 149 of the Code may be ap[dicable but s. 84 is not.* 
On the other band if five or more persons both do an act and intend to do it, both 
s. 84 and 8. 149 may apply, since tlie term “member” in the sinfiular includes the 
plural also (s. 9). 

Scope.— This section is not intended to subject a member of an unlawfhl as- 
sembly to punishment for every offence which is committed by one of its members ' 
during the time they are engaged in the prosecution of the common object. It 
is divided into two parts : (i ) an offenee committed by a member of an unlawful 
assembly in prosecution of the common object of tiiat assembly ; and (2) an offence 
such as tbe members of that assembly knew to be likely to be committed in prosecu- 
tion of tliat object. In order to bring a case within the pnri’ision of this section 
the act must be done with a view to accom{dish the eommon object of the unlawful 
assembly, or it must be proved tliat the offence, though nut committed in prosecution 
of the common object of the unLiwfuI assembly, is one which the accused knew would 
be likely to be committed in proseeut ion of ll.e common object.* The section applies 
equally in cases where offeni'cs arc conunitted by single members of the assembly 
and in cases where offences are committed by two or more members of the assembly 
acting in furthenmue of a common intention.* 

Onoe the Court can tind that an offence has been rwumitlcd by some tnember or 
members of an unlawful assembly in prosecution of the coimnon object, tlien whether 
the principal offemlcr has been <'on>’ictc<l for that offence or not, ii)ion the plain 
wording of this section the other memlK-ts may be constructively convicted of tiiut 
offence, provided they are found l'> luive had the necessary intention or knowledge. 
It is not correct to say that when a memlwr of an unlawful assembly is to t»c found 
constructively guilty df an offence under tiiia seetion, it must be tlie same olleneu 
ol which the ]jrinci|Kil is eonvicted and no) sonic other oftraiee.* 

Members of an unlawful assembly may have ii eomniuiiity of object only up to 
a certain point, beyond which they nwy differ in their objects, and the knowledge 
possessed by each member of wlmt is likelj' to be committssi in prosecution ol 
their common object will vary, not only according to llic inforiimtion at his comnuinci. 
but also according to the extent to which iie shares Uic coiiuiiunity of object, and as a 
consequence of this the effect of tiiis section iitay be dilfcient on diffr^tnt jjicnibers 
of tile same tmlawiul assembly.* 


•1. ‘In grosecutlon of the common object.’— This phrase means that the 
offence committed was immedinMu connected witli the isomnoo object of tlie un- 
lawfiii assembly, of which the accused were mcnilicns. The act must he one 
which must Iiave been done with a view to urcumplisb the coiiinum object attri- 
buted to the members of tla- unlawful assembly. t\ here the oominoo abject bf the 
imlawflil assembly was to lieat the men of the oiqxisitG party and one of them 
thrust a spear in the abdomen of a lucmliei of tlie opjiositc party and kille4.bi»i 
and his act was unpremeditated and not contenipiated by any member of tbe tin- 
Ztorendra Kumar GhosJi, (liOi) (IIMW) 5 Bom. L. R. 102S; ' FoMopa, 


52 I. A. 49, 52, 27 Bom. L. H. 148, 52 
Cal. m. 

* Anirwlel/ia Mam, (19241 ‘20 Cr. 

li. i. wn, «a». 

• Sabed AU, (1873) 20 W. R. (Cr.) 
6, 11 Beng. L. R. 347; Knuhnaruo, 


[19421 1-Bh. 4m 

* lAgal Htmembranm, Bngal v. 
Ooliik Tikiidar, [1948) 1 CjU. 181. 

* V- i'.A'. (IWOjaaPat.Sia. 

JakirudtUH, (1894) 2 * Cal. 806. 
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lawftil asaembljr, the other members of the assembly could not be held guil^.)^^ 
miirder.i 

■ In CBses.pf rioting and hurt^ where this section is applM. s. 71 must ap^ly tiwu|^ 
separate oonviettoiife may be recorded for these separate offeiicM, sepSrlite' sentences 
shoidd not he passed.* < 

CASK8.-^Prosecution of common object — Where a small compact body of men 
armed with clubs, and headed by a man carrying a gun, endeavoured to take forcible ■. 
IKHsession of certain lands, and one of the opponent^ was shot by their leader, it 
was held that they were all guilty uf murder.* 

No commoti obfect . — \ large body of men belonging to one faction waylaid 
anotlier bodv of men belonging to a second faction, and a fight ensued, in the course 
of which a member of the first mentioned faction was wounded and retired to the 
side of the rond, taking no further active part in the alTray. After his retirement 
a ii)eiul>er of the second faction was killed. It was held that the wounded man hsul 
ceased to hi* a member of the unlawful assembly when he retired wounded, and that 
lie could not, under this section, be made liable for the subsequent murder.* Where 
a nuinlier of persons went together to eieol a man from a piece of land, the title of 
wltich was in dispute, and upon a vigorous resistance being made, one of the party, 
ivlio was armed with a gun, fired at and killed the resisting person, it was held that 
he was guilty of murder, but tliat the otliermemliersof the unlawful assembly were 
not guilty of murder uuder this section u.s Uie act of killing was not the common object 
of the assembly, or "likely to be committed iu the prosecution of that object.”* 

150. Whiiever hires or engages, or employs, or promotes, or eon- 

.. , ■nives at the hiring, engagement or employment of 

ai iiiriiui. of peiwiiis to aiiv person to join or become a member of any 
join uidawfiii aurmbiy. assembly, shall^bc punishable as a member 

of such unlawful asscmlily, and for any olfcnec whic'h may committed 
by any such person as a member of such unlawful assembly in pursuance 
of sui'h hiring, engagement or employment, in the same manner as 
if he had been a meniher of such unlawful assembly, or himself had 
eoinmitted .such offence. 

t'DMMKXT.- This section iirings within the rciicli of the law those who are 
rc.illy tile originators and in«tigal«rs of the offeiic'cs eoinmitterl by hired persons. 
It deals with tlie i»sc of Uiose wlui are neiUier aladtora nor inirtiripators of the 
oflcni-e committed by an unlawful aswnibly- • 

151. U'lniever ktiowiiigly joins or eoiiliniies in anj' assembly of five 

KDowinidrloioincor to eau.Sc a disturlmnec of the 

nfter such assembly has been lawfully 
toditpSw ®®hiwnauded to disiwrse, shall be punished wiili 
imprisonment of either description for a term 
which hiay extend to six month.s, or with fine, or with both. 

JixplafMiion.—lt the assembly is an unlawful assembly within the 

' Rngkunandan. <im) 10 Luck. * Kabit Cazee, (1800) 8 Beng. L. R. 

(A. Cr. J.) 1. 

Kar. 18*. » .Sohed .4K, (1878) *0 W. R. (Cr.). 

Hari Si'ngh, (1878) 8 C. L. R. 40. 5, 11 Beng. L. R. 847. 
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meaning of section 141, the offender wall be punishable under section 
145. 


COMMENT. — Section 145 punishes the continuance in an unlawful assembly 
after it has been commanded to disperse. In this section the assembly need not 
be an ‘u^wful assembly,’ but if it is likely to cause a disturbance of the public 
peace, then joining or continuing in such assembly after it has been commanded 
to disperse is punishable. Section 127 of the Criminal Procedure Code confers 
on a Magistrate and an officer in charge of a police-station the power to disperse 
an unlawful assembly. 

152. Whoever assaults or threatens to assault, or "obstructs or 
Anauiunit or obs- attempts to obstmct, any public servant in the 
^en'nippKlSiS^'rio"! discharge of his duty as such public servant, in 
endeavouring to disperse an unlawful assembly, 
or to suppress a riot or affray, or uses, or threatens, or attempts to use 
criminal force to such public servant, shall be punished with imprison- 
ment of either description for a term which may extend to three years, 
or with fine, or with both. 


COMMENT. — ^The last section punished disobedience to the order of a public 
servant commanding an assembly to disjierse. This section punishes more scwrely 
persons who assault a public servant endeavouring to dis|>crsc an unlawful assembly. 
It is intended to prevent the use of force on a public servant in order to prevent 
him from discharging his duty. 

153. Whoever malignantly, i or wantonly,* by doing anything which 

w«ntoni3f sivinapro. gives provocation to any person intending 

vocation witfi intent to ot knowing it to be likclv tliiit sucli provocation 

caUM not — • ,,, .1 «» f. . s * 

Will causie the onence of noting to be committed, 
shall, if the offence of rioting be committed in consequence of such 
provocation, be punished with iniprisouiiiciit of t'ithcr description 


ifrioUng be commit- for ® term which may extend to t>nc year, or with 
’ fine, or with both; and if the olTencc rtf rioting l)c 

not committed, with imprisomnent of either description fttr a term 
if not committKi. which may extend to .six inrtnths, or with fine, or 
with both, • 

COMMENT. — A person, who maliciously or reeUrsBly gives provocation to 
another by doing an illegal act knowing that such provocation will incite the other 
to rioting, is punishable under this section. The offence under this section in- 
volves some act of origination of a riot by doing an illegal act infuriating to the 
feelings of those who ultimately come to riot. The expression ‘'gives provocation” 
connotes such idea. This section is intended to, apply to such provocative words 
or acts as do not amount directly to instigation or abetnient.i IV section is divided 
into two parts. If rioting is committed tlie punishment is more severe. 

1. ^ Rdalignantly* unplies a sort of general malice.^ The adverbs ‘maliciously’ 
and ‘malignantly’ are synonymous. Malice is not, os in ordinary speech, only 


* Ahmed Basham, (1982) 85 Bom. 
Ij. R. SMO, 57 Bom. 829. 


775 . 


Kahanji, (1898) 18 Bom. 768, 
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an expression of hatred or iIl>wiU to an individual, but means an unlawAd atA done 
intentionally vrittaout just cause or excuse.'- Malignant means extreme nudevolenoe 
or enmity ; violently hostile or harmful. 

2. ‘Wantonly’ means recklessly, thoughtlessly, without regard for right or 
consequences. This word gives to the offence contained in this section a far larger, 
vaguer and more comprehensive scope, than would be implied by the word ‘malign* 
antiy* standing alone. Tt occurs only in this section of the Code, while the word 
‘malignantly’ occurs once again in s. 270. 

CASES. — Where the accused wrote a pamphlet in praise of a person who was 
opposed to the High Priest of the Borah community in certain matters, but bis 
real intention appeared to be to throw a deep insult at the head of the High Priest 
»n insult which was likely to inflame the feelings of the followers of the High Priest 
and to lead to riot, it was held that he was guilty under this section.* Where a 
bride and bridegroom belonging to depressed classes rode in palanquins tluough 
ii village in spite of tlie protest of high caste Hindus, it was held that this was not an 
illegal act for wliieh they could be convicted under this section.* 

153A. Whoever bj' words. ey;hcr spoken or written, or by signs, 

Ptomotins enmity 0^ visible representations, or otherwise, pro- 
hetween ciMWi. motes or attempts to promote feelings of enmity 

or hatred between different classes^ of Her Majesty’s subjects, shall 
be punished with imprisonment which may extend to two years, or 
with fine, or with both. 

Exjtlanation . — It docs not amount to an offence within the meaning of 
this section to point out, without malicious intention and with an honest 
view to their removal, matters which are prqdueing. or have a tendencj' 
tx> produce, feelings of enmity or hatred between diffcrciit classes of 
Her Majesty’s subjects, 

( OM.MKXT. —Tills s(H'li<in supplements the law of sedition. Tt punishes persons 
wlio promote feelings of enmity or hatred between different classes of His Majesty’s 
subjects by words, signs, or visible representations. 

Scope. — ^.Adverse criticism, however pungent, misdirected or unjustified against 
a Government or .Ministry', docs not fall within tlie purview of this section. An 
attack on a Ministry is not tentamount to attacking the community from wtUch that 
Ministry is wholly or principally drawn.* 

1. ’Promotes or attempts to promote feelings of enmity or hatred, between 
different classes.’- There must cither b«* the intention to promote such feelings, 
nr such feelings should be promotiHl as the result of words spoken or written. The 
words ‘promotes or tends to promote feelings of enmity ' are to be read as eonnotiag 
» successful or unsuneessful attempt to promote feelings of enmity. It must be the 
puriKwc or part of the puiqiosc of the tu<cnscd to promote such feelings, and, if it is 
no ]>art of his puri>ose, the mere circumstance that there may be tendency is not 
suilicicnt.* Again, feelings of enmity and hatred should be aroused between two 
i-lssses of His Majesty’s subject.*, that is to say, between two sections of the people 

' Sramage v. Prosser, (1825) 4 B. * Jamami, (1086) 58 All. 084. 

* t'- ?47. • Ram, [1045] Kar. 81. 

* RakimalalK MahomrdaUi, (lOIB) * ibid. 

ii2 Bom. L, n. 166 . 
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vdiidi can be dassified as two well-defined groups, opposed to each other, c. g.i 
Europeans and Indians,* Hindus and Mahomedans, licli and poor, high caste and the 
low caste people, landlords and tenants. King and subjects, oppressor and the 
oppressed.* The word ‘classes' includes any definite and ascertainable -class of 
His Majesty's subjects. Capitalists do not constitute a class within tlie meaning 
of this section.* The classes referred to in this section are mutually exclusive- To 
bring any body of persons within the description of a “class” of His Majesty’s 
subjects, the body of persons must possess a certain degree of importance nume- 
rically, and must be ascertained -a-ith certainty and distinguished from any other 
class. Every group of persons cannot I>e designated ns a class.* The “classes” 
contemplated must be not merely clearly defined and separable but also numerous. 
A small and limited group ol Zamindars cannot be regarded as constituting a 
“class.”* A vague, indefinite and nameless body, even though given one name, 
may not in certain circumstances be considered us a class by itself, particularly if 
indi-viduals overlap indiscriminately. .\t the same time, however, it is not neecssaiy 
that the classes should bo so distinct nndsepanitc as to make it always easy to put 
an individual in one class or the other. The section docs not contemplate the 
penalising of political doctrines, even thougl^ of the extreme k.ii\d like eunimunism, 
but only such writings as directly promote feelings of hatred or enmity between 
classes. But if a publication adv<x-ates forcible overthrow of all existing social 
conditions, and aims at promoting class liatred and enmity, it comes under the 
purview of this section.* 

Where an article ip a ncwspiper bears a meaning that it is e.ileulated to produ<« 
hatred and enmity between two classes, the natural inferem'e fnun the publication 
of such an article is that the person who publislicd it had tlie malicious intention 
that it should i>roduee such hatred and enmity.’ A Hindu, who ridiciili's tl>e 
Prophet of the Mahomedans not out of any eccentricity but in the prosecution of a 
propaganda started Ity class ot ^icrsons who are not MulioiiHHiuris, promotes feelings 
of enmity and V^tred between Hindus and Mahoincrtans, and is lialilc to punishment 
under this section." 


Explanation. — Intention is the gist of tlic oifence undi-r tliis section.’ The 
Explanation requires lioucsty and utisenee of malicious intent iim. It does not 
amount to an offence -witliin the meaning of the section to point out, without malicious 
intention and s'itli an lloncst view to tlieir removal, inatlcrs whieii are producing 
or have a tendency to produce feelings of enmity or hatred lictween different eloscs 
of His Majesty's subjects. Tlie section is never intended to apply to tlie ease of the 
hone.st agitator, w)io.sc jiriinary obji'ct is to sis'itie redress of certain wrongs, real 
or fancied, aq^ who is not actuated iiy the base mcnUilitv of a inert misehief-inonger,** 
154. Whenever any unlawful assembly or rint takt's place, the owner 
Owner oroccuistrof of^'uplcr of fho land uiKiii which such unlawful 
Wui‘Lembi5i?heM.' »**senil)ly is held, or such riot is committed, and 
any iier.soii havii^ or claiming an interest in such 


* Jamoant Hai, (1907) V. K. No. 10 
ot 1907; Joy Chandra Sarkar, (1910) 
S8 Cal. 214. 

* Gautam, [1937] All. B9. 

’ Mambm Kara, (1932) 34 Bom. 
L. H. 1042; Nepal Chandra Bhatta- 
charjya, [1939] 1 Cal. 299. 

* Narayan Vaaudev Phadke, (1040) 
42 Born. L. R. 861. 
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landL shall be punishable with fine not exceeding one thousand nqlcA, 
if he or his agent or manager, knowing that such offence is being or has 
been committed, or having reason to believe it is likely to be committed, 
do not give the earliest notice thereof in his or their power to the princi- 
pal officer at the nearest police-station, and do not, in the case of his 
or their having reason to believe that it was about to be committed, 
use all lawful means in his or their power to prevent it and, in the event 
of its taking place, do not use all lawful means in his or their power to 
disperse or suppress the riot or unlawful assembly. 

COMMENT. — ^Many duties of the police are by law imposed on landholders. 
The present section proceeds apparently u])on a presumption that, in addition to 
any such duty, the owner or occupier of land is eognizant in a peculiar way of 
the designs of those who assemble on his land, and is able not only to give the police 
notice, but also to prevent and to dis])erse and suppress the assembly.^ 

Section 45 of the Code of Criminal l^oocdurc casts upon the owners and occupiers 
of land the duty of preventing a riot on their lands. 

Knowledge, on the part of the owner or occupier of the land.of the acts or intentions 
of the ‘agent, is not an essential element of an offence under this section, and be 
may be convicted under it tliough he may he in entire ignorantv of the acts of his 
agent or manager.* 

155. IVhcncvcr a riot is committed for the benefit or on behalf of 

, . . . anv person who is the owner or occupier of any 

l.iabiiity of penHui .•,* .. _ f 

lor whose beneut riot land rcspeotinff which .SMcli riot takes place or wno 

is conunitted. , . ‘ . * , . ' , . .. ... 

ciatius any interest in such land, or in the subject 
<»f any disjiute which gave rise to the riot,, or who has accepted or 
derived any benefit therefrom, such person shall be punishable with 
fine, if he or his agent or manager, having reason to believe tliat such 
riot was likely to be oominittcd or that the unlawful assembly by which 
such riot was eonimitted was likely to be lield, shall not respectively 
use all lawful means in his tir their jiower to prevent such assembly 
at riot from taking place, and for suppressing and dispersii^ the same. 

COMMENT. — l'n<Icr llie jireeeding section the owner of land is pimishablc for 
tlic taking place of an unlawful assembly or riot on his loud. This section requires 
that the unlawful assembly or riot sliould take place in the interest of tlic owner or 
any person claimuig interest in the land. The section, therefore, imposes unlimited 
line. The preceding section refers to an unlawful assembly, as well as a riot; this 
section refers to riot only. , 

The principle on which this and the following sections proceed is to subiect to 
line all persons in w'hose intere.st a riot is committed and the agents of such persons, 
unless it can be shown tlrat they did wlmt they lawfully could do to prevent the 
offence. 

> M. & M. 12ft. 2H Col. 504; Payag Singk, (IftftO) 12 

* Son Zeantuddin Ahmed, (1001) All. 550. 
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156. Whenever a riot is committed for the benefit or on behalf of 
T.i.Miny of agmt of any person who is the owner or occupier of any 

land respecting which such riot takes place, or who 
claims any interest in such land, or in the subject 
of any dispute which gave rise to the riot, or who has accepted or 
deriv^ any benefit therefrom, 

the agent or manager of such person shall be punishable with fine, if 
such agent or manager, having reason to believe that such riot was 
likely to be committed, or that the unlwful assembly by which such 
riot was committed was likely to be held, shall not use all lawful means 
in his power to prevent such riot or assembly from taking place and for 
suppressing and dispersing the same. 

COMMENT, — ^The provisions of the last two sections are made applicable by 
this section to the agent or munugcr of the owner or occupier of land. 

157. AVhoever harbours, receives or assembles, in any house or 

. premises in his occupation or charge, or under his 

Harbourlnfr permna , l 

hired for an unlawful control any persons, knowing that such persons 
have been hired, engaged, or employed or arc about 
to be hired, engaged or employed, to join or become members of an 
unlawful assembly, shall be punished w’ith imprisonment of cither 
description for a term w'hich may extend to six months, or with fine, 
or with both. 

, ® 

COMMENT. — -^ction ISO makes the hiring of persons to join an unlawful assembly 
punisliablc, whereas this section makes punisliablc the harbouring of such hired 
persons. It has a wider apjilieation. 

The section clearly refers to some unlawful assembly in the future and provides 
for an occurrence which may lMpiien,not which has happened. An act of liarbouring 
a person, with the knowledge tliat, in some time past . lie had joined or was likely 
to have been a member of an unLawful assembly, is not an offence under tlii.< section.' 

158. Whoever is engaged or hired, or offers or attempts to be hired 

or engaged, to do or assist in doing any of the acts 

part la an uoiawnii specified in scctioii lil, shall be iiunished with 
aisembly or not; . . . . 

imprt.sonmcnt of either de„seription for a terra 
which may extend to six months, or with fine, or with both, 

and whoever, being so engaged or hired as aforesaid, goes armed, or 
engages or offers to go armed, with any deadly 
weapon or with anything which used as a weapon 
of offence is likely to cause death, shall be punishetl with imprison- 
ment of either description for a term which may extend to two years, 
or with fine, or with both. 


or to go armed. 
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COMMENT. — This section is intended to punish those persons who hire thens- 
selves out as members of an unlawful assembly or assist any such members. It is 
divided into two parts. Higlier penalty is awarded where the accused ip armed 
with a deadly weapon. 

159. When two or more persons,* by fighting in a public place,* 

Arnsy. disturb the public peace,* they are said to “commit 

an affray.” 

160. Whoever commits an affray, shall be punished with imprison- 

PuniAmrat for oom- oient of either description for a term which may 

iiuiUiw siiniy. extcn<i to one month, or with fine which may extend 

to one hundred rupees, or with both. 

COMMENT — The word ‘affray' is derived from the French word affraier, to 
terrify, and in a legal sense it is taken for a public offence to the terror of the peo^de. 
The essence of the offence consists in the terror it is likcly'to cause to the publfc. 

Ingredients. — This section requires three things — 

1. Two or more persons must fight. 

2. They must fight in a public place. 

3. They must disturb the pultlic peace. 

1. 'Two or more persona.' — An affray requires two persons at the least. An 
unlawful assembly requires ih'c. 

3. 'Fighting in a public place. ’—‘Public place’ is a pWee wliere the public 
gii. no matter wbcltier tlwy have a right to go or not. Many shows arc exhibited to 
the public on private proiwrty, yet they arc frequented by the public — the publie 
go there.* It is obvious that what is a pulnilic place may vary from time to time, 
and wluit the Court luis to consider is, was a particular place at the time public t 
—a place where the public undoubtedly were.* An omnibhs,’ a railway platfmm,* 
a public urinal,* and a goods yard of a railway station,* are public plifccs. A private 
rhabuira adjoining a publi(< thorougltfarc,’ a railway station and platform at a time 
wJicn no train is due, except a goods train,* are not public places. 

No quarrelsome or threatening words wilimut exchange of blows will amount 
to an affray. The offemv iKNatulates thccommission of a definite a<,sault or a breach 
of the {leuce. 

In a public place two persons attacked and ovcijiowcred another person, who 
merely defended liiinself. ft was held that the two persons were guilty of affray, as 
there was a ‘‘lighting'’ in a public place, notwithstanding the fact that the third 
[K'rson only defended ivimself in exercise of las right of private dcfAi-e.' Where 
two broUters were found quarrelling ami abusing each other on a public road in 
a town and ? large crowd gathered and the tratfa- was tem])orarily suspended, but 
no actual light took place, it waa held tluit no nITruy was ismimitted.** 

3. ‘Oisturb the public peace.* — An affray i.s an offence against the publie 
jK-uee because it is coinmittcd in a public place and is likely to cause general sdann 
and disturbance. . 

, , * (1884) 14 Q. B. D. «*, * Cm'otji v. G. I. P. Kt/., (1902) 4 

“7. Bom. L. R. SiOO, 20 Bom. <H)». 

1 cr Coleridge, C. J., in Und., p, 00. ’ Sri Lai, 17 All. 100. 

’ Hofmes, (1858) S C. ft K. 860. • Madan Mokati, (1888) 8 A. W. 

* liavit, (1857) 26 L. J. Ex. 893. N. 197. 

‘.so *'*'”*• 0871) 1" R- 1 t'- f. R, • Bom, (1980) 53 All. 229. 

• *• Jagannath Sak, (19871 O.IV.N. 87. 
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Affray and riot. — ^An a&ay differs from a riot. 

(1) An affray cannot be committed in a prtooie place, a riot can be.^ 

(2) An affray can be committed b> iioo or more persons, a riot, by five or more. 

Affray and assault. — An affray differs from an assault — 

(1) The former must be committed in a public place; the latter may take place , 
anywhere. 

(2) The former is regarded as an offence against the public peace; the latter, 
against the person of an individual. An affray is nothing m^rc than an assault _ 
committed in a public place and in a conspicuous nianner, and is so called because 
it affiighteth and maketh men afraid. 


CHAPTER IX. 


Of Offences by oh RKUVTixt. to Pi'blic Sehvaxts. 


This Chapter deals with two classes of offence'., of wliich one can be committed 
by public servants alone, and the othei eoiiipri^es offentes wliieli relate to public 
servants, though tliey are not eonirnittcd bv them. 


161. Whoever, being or expecting to be .a public servant, accepts 

or obtains, or agrees to accept, or attempts to 

Publicc sersant tuk- ' . . „ e 

Ins smtiiication other Obtain from anv person, for lumsrlt or tor any 

thiin legttJ rrmuneration * .•/*.» ii at 

in respect of an ofhcmi tjtnt'f pcisou, B.U\ gratification whaicvcr, Ollier 
than legal reinuncration.* as a motive or reward* 
for doing or forbearing to <lp any oflieial act® or for showing or forbear- 
ing to show, ip the exercise of his oflieial fimef ions, favour or disfavour 
to any person, or for rendering or attempting to rciuler any service or 
dissert'iee to any person, with the Central or any’ Provincial Govern- 
ment or Legislature, or with any public servant, as sueh, shall be j>unish- 
cd with imprisonment of either description for a term which may extend 
to three years, or with fine, or with lioth. 


Explanations. — “Kxin-clmg to be a jniblie servant.” If a person 
not expecting to be in office obtains a gratification by deceiving others 
into a belief that he is about to be in otliee, and that he will then scn'c 
them, he may be guilty of eheatiug, but he is not guilty of the offence 
defined in this section. 


“Gratification.” The word “gratification” is not restricted to 
pecuniary gratifications, or to gratifications estimable in money. 

Legal remuneration.” The words “legal remuneration” are not 
restricted to remuneration which a public servant can lawfully demand, 
but include all remuneration which he is permitted by the Government, 
which he serves, to accept, 

A motive or reward for doing.” A jierson who receives a grati- | 
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fication as a motive for doing what he does not intend to do, or as a 
reward for doing what he has not done, comes within these words. 

IIXrSTKATIONf:. 

la) A, a monilf, obtains from Z, a banker, a situation in Z’s bank for A’s btother, 
as a reward to A for deciding a cause in favour of Z. A has oonunitted the otteoee 
dcflned in this nation. 

(b) A, holding the offlor of Resident at tiie Court of a subsidiary Power, aooepita 
siakh ofrupres from the Minister of that Power. It docs not appear that A aoeepted 
this sum as a motive or reward for doing or forbearing to do any particular official 
act, or for rendering or attempting to render any particular service to that Power 
with the British Government. But it does appear that A accepted the sum as a 
motive or reward for generally showing favour in ttie exercise of bis official functions 
to that Power. A has committed the oflenoe defined in this section. 

fr< A, a public servant, induces Z erroneously to believe that A’s infiuenoe 
with the Government has obtained a title for Z, and thus induces Z to give A money 
us a reward for this service. A has conuiiitted the offence defined in this section. 

COMMENT This section is intertded to prevent public servants from takb^ 

bribes in any shafie whatsoever. 

A cliarge under this section is one which is easily and may often be lightly made 
hut is, in tlie very natuK of things, difficult to establish, as direct evidence in most 
cases is meagre and of a tainted nature. These considerations cannot however be 
suffered to relieve the prose<'Uti(in of any part of the burden which rests upon it to 
fstiihlish the cliarge beyond reasonable doubt. If after eveiything that ran legi- 
tiiiiutcly he considered has been given its due weight, room still exists for tak^ 
the view that however strong the suspichin raised against the accused every leason- 
hIiIc possibility* of innocence has not been excluded, he is entitled to an acquittaL* 

1. ’Legal remuneration’ means what is fpven to a public servant by the 
Guvemnient which he serves or by any iierson ha\ ing authority frdm that Govern* 
iiicnt to give, — or what is given to him by any person whosoever if the Government 
permits him to mcept the gift.* 

The words of the section exclude the defence that the benefit bargained for waa 
to go to somebody else, and also the notion that an officer is protected if he agrees 
to let his official acts be swayed by the motive of a<x;ci>ting a gratification to be 
used for advancing some public not private oiiiect, such as charity, science or religion. 
The sweepers of a certain village having been suspended from Uieir office for some 
nionUis, a meeting of the villagers wa.x lield at the house oi the Patel (headman) 
at whic'li the Patel was present, to consider the <(ut9itioii of their restofhtion to office, 
and an agrecsinent was there rome to tliat they should be restored on tlieir paying 
Us. fiOO tow,'.rds the repair of the village temple, it was held tliat the Patel being a 
jiublk* servant was guilty of on offence under this section.* 

A convict warder who acevpted gratification from u prisoner for smuggling oertaig 
IKipers to some one outside tlic jail was held to leave cxemndtted this offence.* 

Where a judicial officer went in eoin{uny with a litigant in his Court to a cloth 
shop and aooepted a present of cloUi which was paid for hy that litigant to gain favour 
with the Jud^ in hU suit, it. was held that this offence was committed.* In the 

' Mretor HutUlry, [1044] F. C. R. * Saijin Itaiml, (19’i4> 80 Bom. JL. 
ana, 23 Pat. 517. R. *267. 

‘ M. * M. IBS. ' BAtmrao,(im)27Bom.L. R.iao. 

* (IfiM) 21 Bom. 517, 520. 
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nae of bribery, it is not necessary to show that as a matter of fact favour was shown 
to the person who offered the bribe. It is sufflcient if he is led to believe that the 
decision would go against him if he did not give the Judge a present.' 

3. *A motive or reward,* — These words will not allow a public servant to 
justify his acceptance of a gift or bribe by urging that the order passed by him 
was nevertheless a just one and against the very person from whom he received 
the bribe. 

When a bribe has been given it is immaterial to inciuire what, if any, effect the 
bribe had on the mind of the receiver.* The taking of a bribe by a head clerk to 
influence a Judge in his de<'iBion is sufficient for a legal conviction whether the 
head clerk does or docs not influence or try to influence that officer.* One R being 
desirous of getting his name registered as a candidate for the post of copyist in. a 
Ckiurt was told by the accused, the head-peon, that it would be necessary to make 
a present to the Clerk of the Court before R could get what he wished and it was 
agreed between them tliat Rs. 20 shoidd be paid. It was held that the accused 
was guilty of an offence under this section.* 

3. ‘Official act.’ — It must he an act or omission in connection with the official 
functions of the accused.* The Madras High Court is of opinion that the section 
is not confined to cases in wliich the illegal gratification is taken for doing an official 
act, and it is an offence under the section for a public servant to Htvept any gratiflea- 
ti<m other than legal remuneration as u motive or reward for rendering or attempting 
to render any service to anyone with any public servanb as such.* Where A was 
arrested without warrant and later detained by an Exeiae Sub-insiiector, the assist- 
ance of certain police-officers having been requisitioned in this behalf, and the police- 
officers accepted a certain sum by way of gratification as a motive or reward for 
forbearing in concert with the excise officer to send up A for trial, it was held tluit in 
forbearing to send up A for trial, the {Kiiiec-oflicers forbore to do an offieiiil act within 
the meaning of this section, and w'ere consequently guilty under the section.’ 

AccompUcer^The mere presence of a {icrson on the occasion of the giving of 
a bribe, and his omission to promptly inform the aiitlionties, do not constitute him 
an aecoiiipiiee, unless it can be shown that he somehow co-ojH’ratcd for the {loyment 
of the bribe, or was instrumental in the negotiations for the payment.* 

Abetment — .A person offering a public servant an illegal gratifieatiOD for any 
of the purposes stated in the section is liable foi abetment of an offence under 
this section.' It is sufficient to constitute an offence under this section and s. lie 
that there was an offer of a bribe to a public servant, in the belief that lie an 
opportunity or power in the exercise of his official functions to ahow the offerer 
a desired favour, although the public servant lutd in reality no such power.'* The 
section does not require tlist the iiublic sci v'uat must in fact be in a poaitJoa to do 
the official act, favour or service at the lime." While a suit was pending before a 
Subordinate Judge, he was approached by one J who told hiiij that the plaintifl 


' Bhimrao, (1024) 27 Bom. L.R. 120. 

• Indra Noth Banerjre v. E. G, 
Hooke, (1009) 14 C. W. N. 101. 

• Kaleechum Serishtadar, (1865) 3 
W. R. (Cr.) 10. 

• Ghulam Mvhammad, (1016) P. R. 
No. 0 of 1917. 

» Ahdvl Aziz, (1883) 3 A. W. N. 
170. 

■ Hamachandriah, (1027) 51 Mud. 86. 


T Afialur liahman, (1042) 22 Pat. 
76, 

s Beodhar Singh, (1800) 27 Cal, 144. 
• MagatUal and MotUal, (1880) 14 
Bom. 115; Ahad Shah, (1017) P. R. 
No. 18 of 1018. 

'« Ajudhia Prasad, (1028) 61 All. 
467. 

“ (1042] Lah. 402. 
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‘would give him Rs. 10,000 if he would decree the suit. The Judge ot once turned 
him out of the house. A few days later, one M, who was a priest of the plaintiff, 
came to see the Judge at his house. The Judge had reason to suspect him to be an 
emissary of the plaintiff for the purpose of offering him a bri^; and 'wHh the 
intention of setting a trap for the man the Judge himself suggested his wfliingness 
to take a bribe, and an amount and a date were settled. On the date fixed M and 
Jl, the son of ^ plaintiff, came with the money and handed it over to the Judge, 
whereupon they were arrested by certain officers who had been concealed in the 
house by the Judge. J, D and M were tried under this section read with s. 110. 
It was held that as J did not offer any bribe, nor was he or claimed to be an agent or 
Kpresentative of the plaintiff, his statement, or expression of opinion, that the 
plaintiff would be willing to offer a bribe did not amount to an abetment of the 
offence under this section; and that D and M were guilty of abetment of an offence 
under this section, although they only rainidicd with a demand made by the public 
servant, and alUtough the public servant hud no guilty intention of receiving the 
money us a bribc.^ 

There is no rule of law or suciul morality which warrants a discrimination in favour 
of the giver as distinguished from the taker of the illegal gratification.* 

Attempt. — ^To ask for a bribe is an attempt to obtain one and a bribe may be 
asked for as effertualiy in implicit us in explicit terms.* A mere offer to pay an 
illegal grutificatioii to a public servant, although no money or other consideration 
is actu^ly produced, amounts to an attempt to bribe.* 

162. Whoever accepts or obtains, or agrees to accept, or attempts 
to obtain, from any person, for himself or for any 
oHiff pcrsoii, any gratification whatever as a motive 
a'ufn!-* puUk' wsliT. reward for inducing, by corrupt or illegal means, 
any public servant to do or to forbear to do any 
official act, or in the exercise of the official functions df such public 
.servant to show favour or disfavour to any person, or to render or 
attempt to render any service or disservice to any person with the 
Central or any Provincial t»ovcrnincnt or Legislature, or with any 
public servant, as such, shall be punished with iinprisonnient of either 
description for a term wliieh may extend to three years, or with fine, 
or with both. 


CO.VMKNT, — ^A person, who accepts for himself, or for some c^her person, a 
gratificatldB for indueing, by corrupt or illegal niriuis, a public servant to forbear 
to do a oettaia official uci, is punishable under tliis section. Tlte public servant 
is to be induced by corrupt or illegal n>cans. The next section deals witti the case 
where the public servant is induced by |>ef8onal iiiilurncc. 


163. Whoever accepts or obtains, or agrees to accept or attempts to 
Tskioe rretifieaUMi. obtain, from any person, for himself or for any other 


fur c»raM «t psiwasl 
tnfliiriux wUh publio 
ffvrvMit, 


person, any gratification whatever, as a motive or 
reward for inducing, by the exercise of personal 


* Chaube Dinkar Jtao, (10S3) Halan Mont Dey, (1805) 33 Cal. 332. 

.Ml. 054. • Rameshmr (1934) 8 F^t. 

* Kttri Ckaitd, [IMS] All. 450. 647. 

' BuUko Sakai, (1070) 2 AU. 263; 
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inilucncp, ftny public servant to do or to forbear to do any official acty 
or in the exercise of the official functions of such public servant to show 
favour or disfavour to any person, or to render or attempt to render 
any service or disservice to any person with the Central or any Pro 
vincial tiovernment or Legislature, or with any public servant, as such, 
be punished with simple imprisonment for a term which may 
extend to one year, or with fine, or with both. 

ILMTSTBATION. 

An advocate who receives a fee for arguing n case before a Judge; a person who 
receives pay for arranging and correcting a memorial addressed to Government, 
setting forth the services and claims of the memorialist; a paid agent for a condemned 
criminal, who lays before the Government statements tending to show that the 
condemnation was unjust, — are not within this section, inasmuch as they do not 
exercise or profess to exercise personal influence. 

COMMENT. — Sections 102 and 16;J only^ apply to eases where the party who 
is to exercise corrupt or undue influence does so for a consideration obtained from 
a third person. If he does so, without receiving any gratifleation, to serve his 
own private interest, or for the beneflt of another, whether voluntarily or upon 
solicitation, no offence is committed under these sections. If guilty at all, he can 
only be guilty as aq abettor. 

It will follow, therefore, that if the act done is not an offence in the public servant, 
it is no offence in the person who instigates him to it. Hcnee, a person, who, of his 
own accord, or without being himself bribed, offers any gratification whatever to 
a public servant, will be punishable as an abettor of the offenee in s. 161. 

154. Whoever, Being a ’public ser\*ant. in respect of whom cither of 

PsniihTncnt for abet- the ofTcneos dcfiiud iti tlic last two prectsling 
sections is eoinniitttsl, abets the offenee, shall b<> 
Mctioa 102 or 1U3. punished with imprisonment of citlier description 
for a term wliieh may extend to three years, or with fine, or with both. 

IIJ,e.STBATION. 

A is a public servant. B. A’s wife, rer-eives » present os a motive for soliciting 
A to give an ofliec to a particular person. ttl)elB hi r doing so. B is punishable 
with iraprisofiment for a term not exeeedinc one year, or with fine, or with botli 
A is punishuble witli iinprisoiimenl for u term which may extend to three years, or 
with fine, oi with both. 

COMMENT.— This section is one of tin- express jirovisioiis for the punishment 
of abetment referred to in s. 109. Eubaiiecd punishiiicnt is provided for an offence 
which would have been punisliahlc under the provisions of abetment of an offence. 

165. Whoever, being a public servant, accepts or obtains, or agrees 
^ “tteinj.ts to obtain, for himself, or 

tom person, any valuable thing without 

consideration, or for a consideration which he knows 
public servant. to be inadequate, 
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from any person whom he knows to have been, or to be, or to be 
likely to be concerned in any proceeding or business transacted or about 
to be transacted by such public servant, or having any connection 
with the official functions of himself or of any public servant to whom 
he is subordinate, 

or from any person whom he knows to be interested in or related to 
the person so concerned, 

shall be punished with simple imprisonment for a term which may 
extend to two years, or with fine, or with both. 

ILT.OSTHATIONS. 

(a) A, a Collector, hires a liouse of Z, who has a settlement case pending before 

him. Tt is agreed that A shall pay flfty rupees a month, the house being such that, 
if the bargain were made in good faith, A would be required to pay two hundred 
rupees a month. A has obtained a valuable thing from Z without adequate considera- 
tion. • 

(b) A, a Judge, buys of Z, who lias a cause pending in A's Court, Government 
promissory notes at a discount, when they are selling in the market at a premium. 
A lias obtained a valuable thing from Z without adequate consideration. 

(c) Z's brother is apprehended and taken before A, a Magistrate, on a charge 
of perjury. A sells to Z shares to a bunk at a premium, wbCn they are selling in 
the market at a discount. Z pays A for the sliares accordingly. The money so 
obtained by A is a vlauabic thing obtained by him without adequate consideration. 

COMMENT. — Public servants are proliibitcd from taking presents under this 
section, just as they are prohibited ftwm taking any gratifleation under s. 161. 
If they were allowed to take presents they might fie induced to take bribes in the 
shape of presents. I'nder s. 101 the gratification is taken as a mStivc or reward 
for doing or forbearing to do an onicial act; under this section the question of motive 
or reward is not material ns the section prohibits the taking of u thing without 
consideration from a person having any connection with the official functions of the 
public servants. 

166. Whoever, being a public servant, knowingly disobcj*s any 
direction of the law as to the way in which he is to- 
conduct himself as such public servant, intending 
cause, or knowing it to be likely tfiat he will,, 
bj' such disobedience, cause injurj' to any person, 
shall be punished with simple imprisonment for a term which may 
extend to one year, or with fine, or with both. 

IIXeSTKATlOK. 

A, being an officer directed bylaw to take projierty in execution, in order to 
satisfy a decree pronounced in Z’s favour by a Court of Justice, knowingly disob^B 
I bat direction of law, with the knowledge that he is likely thereby to cause injury 
ti>z. A has committed the offence defined in this section. 

COMMENT. — The offence under this secUon eonsista in a wilful depaituie ft«m 
the direction of the law intending to cause injury to any person. Mete bicadi of 
departmental rulea will not bring a public servant within the purview of this s eet to w. 
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167. Whoever, being a public servant, and being, as such public 

" PubUc servant nan- Servant, charged with the preparation or transla* 
™nf”wu™'totenl‘^ tion of any document, frames or translates that 
cause injury. document in a manner which he knows or believes 

to be incorrect, intending thereby to cause or knowing it to be likely 
that he may thereby cause injury to any person, shall be punished with . 
imprisonment of cither dcscrijition for a term w'hich may extend to 
three years, or with fine, or with both. 

COMMENT. — Ttie prert-ding section deals generally with the disobedience of 
any direction of lavr; this section deals with a s{)ccific instance, sir,, that of framing 
an incorrect document with intent to cause injury. It is similar to s. 218. 

168. Whoever, being a public servant, and being legally bound 
Public servant un- as sucli public scTvaiit not to engage in trade, 

trade. ciigagos 111 trade, shall be punisht“d W'lth simple 

imprisonment for a term wliieh may .extend to one year, or with fine, 
or with both. 

COMMENT. — This section punishes those public servants wo arc legally bound 
not to engage in trade. If public servants were allowid to trade they would fail to 
perform their duties with undivided attention. Iking m oilicinl position they could 
easily obtain unfair' advantages over other tiadcrs. 

169. W’hoever, being a jntblie servant, and being legally bound as 

sucli public .servant, not to iiitreliase or bid for 
lawfully bujins or bid- certain property, purchases or bids for that pro- 
ding for propert). |x;rty. ciVlicr ill his own name or in the name o!' 

another, or*iointly, or in shares with others, shall he punished witii 
simple imprisonment for a term which may e\l<Mid hi two years, oi 
with line, or with both; and the property, if jnirehast-tl, slmll be eon- 
fiseated . 

COM.MENT — ^Tliis section is mert-K un extension ol tlic pnncijiir cnujiciattit 
in the last section. Tt jiroliitnts a public servant froni purchasing or bidding for 
property wliich he is legalls bound not to puii-linse. 

170. W^hoever pretends to hold anv jiarlieular olliee as a publie 
I'crMinating a public .scrvaiit,^ knowing that he dot-s not liold sucli ofliee 

servant. pcnvinatcs any oilier person holding such 

office, and in such assumed character tloes or attempts to do aiiv act* 
under eolour of such ofliee,’ shtdl be punished with iiiiprisoninJnt of 
either description, for a term wliieh max extend Ut two years, or witli 
fine, or with both. 

Ingredients. — I'he section n-quires two things — 

1. A iierson (a) pretending to hold a parth-ulnr oflir-e as a public servant, know iiig 
tluit lie docs not hold sucli olliee, oi (b) falsely jicrsonating any other ]icnson holding 
such olliee. 

2. Such person in sucli assumed character must do or attempt to do an act under 
colour of such olliee. 
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COMMENT. — S|£>V penonation is not an offence und$r this section. The penon 
personating must do or attempt to do some act under colour of the office of the 
public servant whom he personates. Section 140 punishes the person who wears 
the garb or carries the token used by a soldier. This section punishes a persem 
who does any act in the assumed character of a public servant. 

1 . ‘Pretends to hold any particular office as a public servant. ’ — It must be 
an existing office. If it is uncertain who legally fills the office, a person doing an 
official act, in pursuance of what be honestly believes to be his lawful title to the 

‘office, does not come within this section. 

2. ‘Any act.’ — It is not ner'cssary that the act done or attempted to be done 
sliuuld be such an act as might legally be done by the public servant personated. 
Tlic accused was arrested when he was demanding one anna’s worth of fruit from 
a rniit-scller for one pice on the representation that he was a head constable, which 
ill fact he was not. It was held that if be pretended to be a police-officer and trmd 
a^ sucli |>oliee-offlcer to extort money or things from a fruit-seller, he was guilty 
iif an offence under this section.* A laTson who poses us a Government servant 
and by so doing obtains of another scriicx’S which he would not otherwise have 
olititiiied and which the other ]icrson wax bound to give on demand by a Government 
uilieer cuiiimits an offence under this section.* 

3. ‘Colour of such office. — .\n act is done ‘under colour of' an office, if if is 
an act l^a^'ing some relation to the office, which the actor pretends to hold. If 
it has no relation to the office, as if A pretending to be a servant of Government, 
trawUvng tlwougb a district, obtiun moiwy . proviswms, etc., the ottenee may anrount 
to ciK-atmg under s. 415, but is not punisliublc under tins section.’ The act done 
under coloTir of office must i>e an act which could not have lieen done without 
assuming ufficiui uutliurity. tVhere (he ursmsed avoided paying a one anna platform 
eliarge by pretending upon entering the station piutfomi that he was an officer of 
(lie C'riininal Invc.stigation Departiiiont, it iK-ing a ebstom ofrtlie roilway company 
nut to rrtjuirc from such officers a plutfonn taeket. it was held that*this did not 
I'oiistitute an offence under this section.’ But the offence of cdieating was manifestly 
eoininittcd. 


171. Whoever, not bekmping U» a vvrtuin class of jiublic servants, 
wears any garb or carries any Uikcn resembling 
token used by that class of public 
ImmUiUiu totSit. spf^'duts. with the intention that it may be believed, 


or with the knowledge that it is likely to be be- 
lieved, lluit he belongs to that class of public servants, shall bt'punished 
« ilU iiuprisonmcnt of either description fur a term which may extend 
to tlu-ee inuullts, or with line which may extend to two hundred rupees. 


"!• with both, 

I'tJM.MKNT.- -Vndcr this seclion the offence is «>mplete, although no act is 
<l'>ne or attempted in tlie assumed official clmriwter. Tlie mere circumstance of 
"<-,uing a garb, or using a token, writh the intention or knowleiigc supposed, is 
’<»ili('ient. it is not necessary that soniethiiig should jiuss in woitls. If any act 
*•' 'loiie then the preceding section will apply. 

t Oder 8. 14t) wearing the garb or carrying the token of a soldier is made punishable. 

' Asiz-ud-din, (1004) 27 All. ‘204. • SukMnt PaOmk, (1017) 3 P. L. 

‘ HutdiinUUtkhan, 1104‘2] Nag. 484. J, 380. 

' M. & M. 14‘2. i 
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CHAPTER IXA. 

Of Offences helatino to Elections. 

171A. For the purposes of this Chapter — 

(a) “candidate” means a person who has been nominated as a 

"Cudidate,” “elec- Candidate at any election^ and includes a person 

toni right” defined. when an election is in contemplation, holds 

himself out as a prospective candidate thereat; provided that he is 
subsequently nominated as a candidate at such election ; 

(b) “electoral right” means the right of a person to stand, or not 
to stand as, or to withdraw from being, a candidate or to vote or re- 
frain from voting at an election. 

COMMENT. — This chapter was introduced in the Code by the Indian Elections 
Offences and Inquiries Act (XXXIX of 1^0'. It seeks to make punishable under 
the ordinary penal law, bribery, undue influence, and personation, and certain other 
malpractices at elections not only to tlic Legi^ative bodies, but also to membership 
of public authorities where the law prescribes a metlrod of election; and, furtlier, 
to ^bar persons guilty of malpractices from holding positions of public responsibility 
for a specific period. > 

1 . ‘Election.’ — ‘Election’ is tlefincd as including election to all classes ol 
public bodies where such a system is prescribed by law (ride Esplanatidb 8 to s. 21, 
supra). 

171B. (1) moever— 

{i) givgs a gratififation to any person with the object of inducing 

Kribeiy. him Ol' any other person to exercise ahy elcctorul 

right or of rewarding any person for having exercised any such right ; 
or 

(tt) accepts either for himself or for any other j>cr.son any grati- 
fication as a reward for exercising any such right or for inducing or 
attempting to induce any other person to exercise any such right, 
commits the offence of bribery : 

Provide that a declaration of public policy or a promise of publi<' 
action shall not be an offence under this section. 

(2) A person who offers, or agrees to give, or offers or attempts to 
procure, a gratification shall In' deemed to give a gratification, 

(3) A person who obtains or agrees to accept or attempts to obtain 
a gratification shall be deemed to acee^it a gratilioation, and a pcr.son 
who accepts a gratification as a motive for doing what he does not 
intend to do, or as a reward for doing what he has not done, shall be 
deemed to have accepted the gratification as a reward. 

' Statement of Objects and Reasons, s. 4. 

GaseUt of ImKa . 10*20, Part V, p. 
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COMMENT. — ^This Motion defines the offence of bribery at an election. 

‘Bribery* is defined primarily as the giving or acceptance of a gratification either 
as a motive or as a reward to any person, either to induce him to stand, or not to 
stand as, or to withdraw from being, a candidate or to vote or refrain from voting 
at an election. It also includes offers or agreements to give or offer and attempts 
to procure a gratification for any person. ‘Gratification’ is already eiq>lained 
in s. 161 of the Penal Code and is not restricted to pecuniary gratifications or to 
gratifications estimated in money 

Sub-clauae (21. — ‘Offers.* — ^By this clause the attempt to corrupt is made 
equivalent to the complete act. 

Treating. — Treating will be bribery it refreshment is given or accepted with the 
intent required by law.* The gist of the offence of treating is the eomipt induce- 
ment to the voter to vote or refrain from voting, which may be given at any time, 
although for obvious reasons it is tisually given at or shortly before the election. 
‘Treating* is defined in s. 171E. 

171C. (i) Whoever voluntarily interferes or attempts to interfere 

vndiir inAucnce *t with the free exercise of any electoral right commits 
rirctiuM. offence of undue influence at an election. 

(2) Without prejudice to the generality of the provisions of sub- 
section (J), whoever — 

(o) threatens any candidute or voter, or any person in whom a 
candidate or voter is interested, with injury of any kind, ot, 

(6) induces or attempts to induce a candidate or voter to believe 
that he or any person in whom he is interested will become or will be 
rendered an object of Divine displeasure or of spirithal censure, 

.hall be deemed to interfere with the free exercise of the electoral right 
uf such candidate or voter, witlun the meaning of sub-section (1). 

(3) A declaration of public policy or a i>ronnse of public action, or 
the mere exeroise of a legal right without intent to interfere with an 
tlcetoral right, shall not be deemed to be interference within the mean- 
ing of this section. 

COMMENT. — nUi Motion defines ‘undue Inlluenee at elections.* 

Undue influence at an election is defined as tbe wluntaiy interference ofatten^ted 
i.itcifercnee with the right of any jjerson to stand, or not to .sbmd as, or withdraw 
li'tm being, a candidate, or to vole or refrain from voting. This rt>vers ail threats 
"I injury to person or property and all illegal methods of persunsio^ and hny inter- 

1 cnee with the liberty of the candidates of the cleetors. The inducing or attempting 
tri induce ti person to believe that he will become the object of Divine displeasure is 
»lso interference. It is not. boweves. interference within the meaning of the clauM 
to make a declaration of public policy or a prontise of public action. 

Where an attempt or threat is proved, it is unnecessary to prove that any person 
'"■'i'. in fact prevented from voting becauM the offence is complete. 

t’ tSK. — On Ute night preceding the day of an election a candidate (complaiaant) 

! ' Statement of Obieeta and Reasons, s. 6. 

0 / jffidffl, IKgd, Park V, p. 135, » Ibid. 
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was prevented, ftoin c^oming out of his house to canvass for votes, by Ws rival 
oandidate and others (accused) who were picketing the complainant’s house. It 
WM held that on these facts the accused had not interfered or attempted to interfere 
witii the free exercise of an electoriil right or threatened any candidate or voter with 
injury; and no prima fade case under this section was mode out.* 

171D. Whoever at an election applies for a voting paper or votes 
Personation at elec ^ thc name of auy Other person, whether living or 
dead, or in a fictitious name, or who having voted ' 
once at such election applies at thc same election for a voting paper 
in his own name, and whoever abets, procures or attempts to procure 
the voting by any person in any such tvay, commits the offence of 
personation at an election. 

COMMENT. — ^This section defines ‘personation at elections.’ It <“overs a person 
who attempts to vote in another person's name or in n fictitious name, as well as a 
voter wlio attempts to vote twice and any jrerson who abets, procures, or attempts 
to procure, such voting. , 

The accused must have boon actuated by a corrupt motive.* 

Tile applicant was accused of having abetted tlic personation of a voter at a 
Municipal election in that, not lieing himself acquainted » ith the person who came 
forward to vote, he had. on thc aiUiec of others, put liis name to a “signalun- 
sheet” in token that tlio thumb mark made by thc voter was that of thc iierson 
entitled to vote under a certain name on the electoral roll. It was held that, inus- 
inueh as the acts done by the applicant apparently constituted thc sficcific oilencv 
provided for Ity s. 171P, he could only be tried for tliat offence, and could not be 
tried for abetiiicnt of tlie general offence provided for by s. 40.1.* 

17 IE. Whoevei comntits thc offence of bribery shall be punished 
P'lniihmnit for bri- with imprisonment of eitlier deseription for a tenn 
which may extend to one year, or with fine, or 

with both : 


Provided that bribery by treating shall be punished with fine only. 

Explanation. — ‘Treating’ means that form of bribery M'here the 
gratification consists in food, drink, entertainment, or provision. 

171F. Whoever commits (he offence of undue inlluence or persona - 
(iiir'lnibmioe* election sii.ill be punished with imprison- 

sonation aiun flection, merit of cither description for a term which may 
extend to one year, or with fine, or with both. 

17 IG. Whoever with intent to affect thc result of an election 

False .utement in publishes any Statement purporting to 

connection with on be a Statement of farts which is false and whicli he 

flection. . , 

Cither knows or bclic\'cs to be false or does not 
believe to be true, in relation to thc personal character or conduct of 
any candidate shall be punished with fine. 


* Ram Satan Das, (1926) 7 Lab. 
218. 


' KcnA'aj/ya, (1029) SS Mad. 444. 
* Ram Nath, (1024) 47 All. 268. 
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COMMENT, — ^False statements of fact in relation to the personal character 
or conduct of a candidate are penalised by this section. General imputations of 
misconduct unaccompanied by any charges of particular acts of misconduct cannot 
properly be described as statements of fact uithin the meaning of this section.* 
An offence under this section is not a species of the more general offence of delh* 
mation. There may be oases under this section which do not fall under s. 4IS)9 and 
vife versa.* 

171H. Whoever without the general or special authority in writing 

„ . of a candidate incurs or authorises expenses on 

niegsl payments In » . . i t. « t i. .. 

connertion with an acoount of the holding of any public meeting, or 

rlectlon. . ^ • , II- /• 

upon any advertisement, circular or publication, 

or in any other way whatsoever for the puri>osc of promoting or pro- 
curing the election of such candidate, shall be punished with fine w'hich 
may extend to five hundred rupees : 

Provided that if any person having incurved any such expenses not 
exceeding the amount of ten nij»es without authority obtains within 
ten days from the date on which such exjicnses were incurred the ap- 
proval in writing of the candidate, he shall be deemed to have incurretl 
such expenses with the authority of tiic candidate, 

COMMENT Tiiis section makes it illegal for any one, unless autliorized by a 

candidate, to incur any ex{>«n8es in connection witii the promotion of the candidate's 
election. 


I7II. Whoever being required by any law for the time being in 
Faiinre to kerp circ- forc'c Or any nilc havitig^ the force of law to keep 
tiun uKounti. accounts of expenses incurred at or in, connection 

with an election fails to keep such accounts shall be punished with 
fine which may extend to five hundred rupees. 

COM.MENT.— Tliis section punishes failure to keep accounts of ex}>enses incurred 
in connection with an election, if such accounts are required to be kept by any law 
or rule having the force of law.^ 


CHAPTER X. 

Of contempts of the i-aw'fl'i, authority of 
Public Servants. 

I 

This Chajiter denis with penal pro^'isions intended to enforce obedience to the 
lawful authority of public servants. Contempts of the lawful authority of Courts 
ol Justice, oflleers of Revenue, idHocrs of Police, and other public servants are 
punishable under this head. 

’ ItarVtakrishna Affuar, (lOSli) SS 
Mad. 791. 


Ohagoklal, [1942] Nag. 20S. 
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172. Whoever absconds^ in order to avoid being served with a sum- 
mons, notice or order* proceeding from any public 
MTvice of** niinmoni servant legally competent, as such public servant, 
or other prooeeding. ^ summons, notice or order, shall be 

punished with simple imprisonment for a term which may extend to 
one month, or with fine which may extend to five hundred rupees, or 
with both ; 

or, if the summons or notice or order is to attend in person or by 
agent, or to produce a document in a Court of Justice, with simple 
imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

COMMENT.— AbsoondinR to avoid ser\'ice of sununons or other proceedinit is 
Bimilar to non-attendance in obedience to an order from a public serx'ant. The 
object of this section is to punish an offender for the contempt his conduct indicates 
of the authority whose process lie disregards^- 

The second ciause applies wliere the sununons, notice or order is (1) for attendance 
in Court; or (2) for production of a doi-ument. 

1. ‘Absconds.’ — This term is not to lie understoiKi ns implying necessarily 
that a person leaves the place iii which he is. Us elymologienl and its ordinary 
sense is to hide oneself; and it matters not whether a person departs from a place 
or remains in it, if he coneals himself; nor does tlic term apidy only to the com- 
mencement of the ooneeulment. If a person h.iving concealed liimself before process 
issues, continues to do so after it is issued, he absconds.* 

2. ‘Summons, notice or order. ’--The ‘summons,’ notice or order referred 
to should be addressed*to the same jierson whose attendance is rc(|uirrd and who 
absconds to a^*oid being served with such a •summons, notice or order.’ A warrant 
is not .in order served on an accused, it is simply an order to the police to arrest him.* 
It is not an oflence under tliis section to abscond to avoid arrest uniier a warrant.'* 


173. Whoever in any manner intentionally i>rcvetits the serving 
i»revratings,eriireof Ob himself, or on any other person, of any 
MStog?‘ur' ?ii“nuS’g summons, iioticf or order proceeding from an\- 
pubi.c'ati,.n thrri-of. ^^rvaut Icgtillv eoiupcU-nt, as .sueh public 

servant, tp issue sueh sununons, notiec or order, 

or intentionally prevents the lawful aflixing to any place of any such 
summon.s, notice or order. 


or intentionally removes any stieb snmtnons, notice or order from an\' 
place to which it is lawfully ailixcd, 

or intentionally prevents the lawful biaking of any proclamation, 
under the authority of any public servant legally competent, as such 
public servant, to direct such proclamation to be made, 
shall be punished with .simple iinprisoiunent for a term which may 


* Srinivasa Ayyangar, (1881) 4 Mud. 

393, 397. 


> Ijakshmi, (1881) I’nrm. Or. C. 
’ Annatedin, (19*23) 1 Ran. 218. 
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extend to one month, or with fine which may extend to five hundred 
rupees, or with both ; 

or, if the summons) notice, order or proclamation is to attend in 
person or by agent, or to produce a document in a Court of Justice, 
with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENT. — This section punishes intentional prevention of the service of 
summons, notice or order. 

A refusal to sign a summons,' a refusal to receive a summons,* and the throw- 
ing down of a summons after service,* do not constitute the offence of intentionally 
preventing the service of a summons under this section. Under the Criminal Pro- 
cedure Code the mere tender of a summons is sufficient and a refusal by a person 
to receive it does not expose him to the penalty of this section. Actual delivery is 
not necessary to complete the servKe.* 

174. Whoever, being legally bound to attend in person or by an 

. . agent at a certain place and time in obedience to 

Noo-stlendMin in “ . , 

ahediener to ui order a summons, notioc, order or proclamation proceed- 

from public Krvont public Servant legally competent, as 

such public servant, to issue the same, 

intentionally omits to attend at that place or time, or departs from 

the place where he is bound to attend before the time at which it is 

lawful for him to dejiart, 

.shall be punished with simple imprisonment for a term which may 
extend to one month, or with fine whicli tnay extend to five hundred 
rupees, or with both ; * 

or, if the summons, notice, order or proclamation is to attend in 
person or by agent in a Court of Justice, w'ith simple imprisonment for 
a term which may extend to si.x mouths, or with fine wliich may extend 
to one thousand rupees, or with lioth. 

lU-VSTRATIONS. 

<a) A, being legally bound to appear before the Supreme Court at Calcutta 
in obedience to a subpoena issuing from tliat Court, intentionally olhits to appear. 
A has conuuitted the offence dcfuied in this section. 

<h) beiiig legally bound to appear liefore a 7.ila Judge, as a witness, in obedience 
to a summons issued by that Zihi Judge, intentionally omits to appear. A has 
committed the offence defined in this section. 

COMMENT. — ^The offence contemplated by this section is an intentional omission 
to appear — ’ 

(1) «t a particular specified* place in British India,' 

‘ Kah/a Fakir, (1868) S B. 11. C. ZUO (n). 1 Weir 78. 

<Cr. C.) 34; A'rwAna Gvtrinda Dat, * A'oAdroBai. (1918)40 All. 577. 
0802) 80 ChI. 858. * Kam Satan, (1882) 5 All. T. 

* Funnrnalai, (1883) 5 Mad. 199. * Poranga, (1893) 18 Mad. 468. 

* -Irunii^ Nadan, , (1881) 5 Mad. 
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(2) at a particular time, 

(3) before a specified public functionary, 

(4) in obedience to a summons, notice or order (written of verbal)* not defective 
in form,* and 

(5) issued by an officer bavin;; jurisdiction* in the matter. 

A conviction cannot be hod unless the person summoned 

(1) was legally bound to attend, and 

12) refused or intentionally omitted to attend.* 

CASES.— Wilful departure before lawful time.— Where a man in obedience 
to a summons attended a Magistrate’s Court at 10 a.m., but finding the Magistrate 
not present at the time mentioned in the summons, departed without waiting for 
a reasonable time, it was held that he was guilty of an offence under this scK*tioi>.‘ 

Public servant absent — Where a public servant was absent on a date fixed in 
the summons, the person summoned could not be convicted, though he purposely 
failed to attend.* 

175. Whoever, being legally bound to produce or deliver uj> any 

OmiMion to produce doeuiiioiit to auv public servant, as such, inten- 
«1^t'bype™nTe^S- tionally omits so to produce or deliver up the same, 
ly bound to produce it. punishcd with simplc imprisonment for 

a term which may extend to one month, or with fine which may extend 
tw five fiMTkdied Tvipe.c.s, ot vf\tV\ *, 

or, if the document is to be produced or delivered up to a Court of 
Justice, with simplc imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, 
or with both. 


II.I t stRMKiN. 


A, being legally bound to produce a document Itefore a Zila Court, intentionally 
omits to produce the Siiiiic. A has (s>iumitte<l the offence defined in tliLs section. 

COMMENT. — This section punishes jicrsons who refuse to produce documents 
which they arc legally bound to produce before a jmhlie servant. 


176. W'hoever, being legally bound to give any notice or to furnish 
Omimion to rive inf<»i'ni.‘x(it)n Oil aiiv siibji ct to aOy public servant, 

notice or iiifarination to as SUl'll, illtciltionnll V omif S lo glVC SUch llOtiCC Or 

public servant by" por- ^*1 

son legally bound to U) iiiriiHh sucli infonnation m manner and at 

* ’ the time required by law, .shall l)c punished with 

simple imprisonment for a term whieh may extend to one month, 
or with fine whieh may extend to five hundred rupees, or with both : 


or, if the notice or iiiformatiou rccpiirtsd to be given respects the 
commission of an offence, or is requiretl for the purpose of preventing 


‘ Gutnan, (1873) IJnrep. Cr. C. 75 ; 
(1870) .5 M. n. C. (Appx.)15. 

* Krishtappa, (1890) 20 Mad. 31. 

• Venkajt lihaslcar, fI871) 8 B. II. C. 
(Cr. C.) 10; (180.7) 1 Weir 87. 


« Sremalh Gho$e, (1868) 10 W. R- 
(Cr.) :i.1. 

* Kiimn liiiptt, (1885) 10 Bom. 03. 

• KriMappa, siup. 
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the commission of an offence, or in order to the apprehension of an 
offender, with simple imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, 
or with both ; 

or, if the notice or information required to be given is required by 
an order passed under sub-section (I) of section 565 of the Code of 
Criminal Procedure, 1898, with imprisonment of either description 
for a term which may extend to six months, or with fine whic^ may 
extend to one thousand rupees, or with both. 

COMMENT. — ^Thu section applies to |)creons upon whom an obligation is imposed 
by law to furnish certain information to public servants, and the penalty which the 
law provides intended to apply to parties who commit an intentional breach of 
such oblifration* and not where the public servants Iiavc already obtained the 
information from other sources.* Several Acts have imposed obligations on the 
))uhlic to (;ivc certain kinds of information to public scrs'unts. Section 45(1) of the 
Criminal IVfK-cdure Code imposes a duty On the owner of land of givinp information 
us to the comnusston of an offence. 

1^7. Whoever, being legally bound to furni.sh information on any 

Fumithins fake In- subjcct to any public .Servant, as such, furnishes, 
formaiion. information on the subject which he knows 

or has reason to believe to be false, shall be punished with simple 
iin])risonn\oi\t for a t<Tin which may extend to six months, or svith 
lin<- which may extend to one thousand rtipces.or with both ; 

or, if the information which he i.s IcgaliV bound to give respects the 
eominissifjii of an olTenee, or is required for the purpose of preventing 
the commission of an olTencc, or in order to the apprehension of an 
•ifTemh'r, with imprisonment of either deseription for a term which 
may extend to two years, or with fine, or with both. 

IU.rSTBATlONS. 

(al A, a landluikirr, knowint; of the commission of a murder within the limits 
of Ins estate, wilfully inisinforms tlic Magistrate of the district that the death has 
oci urrrtl by accident in consequence of the bite of a snake. is K'>il*V of the defence 
dcfimsl in this section. 

d>) A, a village watchiiwn, knowing Uiat a considerable laxly of strangers has 
i>;i>.scd through his vilhtge in order to ts>mnut a daeoity in the house of Z. o wealthy 
tiicrchant residing in a neighbouring plat'c, and being Ixiund, under clause 6, section 
\'ir. Regulation II 1. 1821. of the Rengiil (’wU-. to give early and punctual infommtion 
»f the above fact to the olllcer of tlie nean'st polics’-station, wilfully misinforms the 
IMihec-ofliccT that a bo*ly of suspicious characters jmssed through the village with 
a view to commit daeoity in a certain distant platv in u different direction. Here 
■\ is guilty of the offence defined in the latter part of this section. 

' PM Chand Urojbbimef, (1871) 4 Col. Oai; Patuif/a, (1884) 7 Mad. 486; 

KiW. U. (Cr.)85. GofMil Singh, (1892) 20 Cal. 816. 

* SaM Bituaan Chnt/trabuliy, (187K) 
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Eneplanation . — In section 176 and in this sectidh the word “offence” 
includes any act committed at any place out of British India, which, 
if cosaunitted in British India, would be punishable under any of the 
following sections, namely, 802, 304, 882, 892, 898, 894, 895, 896, 
897, 898, 899, 402, 485, 486, 449, 450, 457, 458. 459, and 460 and the 
word “offender” includes any person who is alleged to have been guilty 
of any such act. 

COMMENT. — Section 170 deals with the omission to give information ; this 
section deals with the giving of false information. Under both the sections the 
liaUlity depends upon legal obligation to give information. Persons who arc not 
under a legal obligation to furnish information cannot be dealt with under these 
sections. 

178. Whoever refuses to bind himself by an oath or ailirmation to 
Refills oath or state the truth, when required so to bind himself 

reSuSed'hT puWielli^ by a public Servant' legally competent to require 
vant to make It. himself, shall be punished 

with .simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENT — The refu«al to take an oath amounts to (s)ntenipl of Court. The 
person refusing may Ire dealt with under s. 480 of t))e Criminal Procedure Code 
summarily or the Court may proceed under s. 163 of the same Code. 

179. Whoever, being legally bound to state the iruth on any subject 

„ . . , to &nv public servant, refuses to answer anv ques* 

ReiusiQR to ansvor . i i <* . * ^ 

pubUc sen'ant authorise tion demandca of iiJin louchine: titat subject bv 
edtoqueauon. ... . .-,,1 

such public servant in the exercise of the legal powers 

of such public servant, shall be jnmished with simple imprisonment for 

a term which may extend to six months, or with fine which may extend 

to one thousand rupees, or with both. 

COMMENT. — The offence under this section consists in the refusal to answer 
a question which is relevant to the subject i-onis-rnitig vihich the public servant is 
authorised to inquire, or whicii at least tuurlics Hint suliject. I'lider ss. 121 to 
132 of the Indian Evidenw .\('t u witness j., cxcn)pted from answering certain 
questions. If a person gives false answers then he will be guilty under s. 103 and 
not under this section. 

Refusing to answer the question of n police-offii'cr investigating a eas e under 
B. 101 of the Criminal Procedure C<kIc Ls not an offi nee under this .scctkm.t 

180. Whoever refuses to .sign any statement made by him, when 
Refusing to sign required to .sign that statement by a public sen'ant 

•utemrnt. legally competent to require that he shall sign that 

statement, shall be punished with simple imprisonment for a term 
1 Maaaanagyi, (1030) 8 Ran. Sll, 
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which may extend to three months, or with fine which may extend to 
five hundred rupees, or with both. 

COM^ffiNT. — ^Tbe statement must be such an one as the accused can be legally 
required to sign, e.g., a statement recorded under the provisions of ss. 164 and 864i(2) 


o/<lie Criminal Procedure Code. 

181 . Whoever, being legally bound by an oath or affirmation to 
Fabe stotemeot od State the truth ou any subject to any public servant 
or other person authorised by law to administer 
such oath or affirmation, mtJces, to such public 
servant or other person aforesaid, touching that 
subject, any statement which is false, and which he either knows or 
believes to be false or does not believe to be true, shall be punished with 
imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 


oaUi or oArraatlon to 
public tervant or penon 
authorbed to admini- 
•trr an oath or alHima- 
tion. 


COMMK>n'. — This section 8lioul4 be compared with s. 101. Under it a false 
statement to any public servant, or other person, authorized to administer oath 
(ir iiRIrmiition, is punUhablc.' It docs not apply where the public servant ad- 
ministers the oath in a case wholly beyond hit iuntdictiou* or where he is not 
coiupetent to take a statement on solemn afArmatinn.* 


faiw information 182- Whocvcr gives to aiiv public serv'ant any 
pibiie'«“*ant'‘fo*oM infomiatioii* which he knows or believes to be false. 
Inuiry''rf'^ui«*'j«et! intending thereby to cause, or knowing it to be likely 
that he will thereby cause, such public sen'ant — 

(a) to do or omit anything* which suA public scrvai\^t ought not to 
do or omit if the true state of facts respecting which such information 
is given were known by him, or 

(ft) to U.SC the lawful jiowcr of such public servant to the injury 
or annoyance of any person, 

sliall be puni.shed with imprisoiunent of either description for a term 
which may extend to six months, or with fine which may extend to 
one thousand rupees, or with lioth. 


ILLCSTKATKINS. 

( a ) \ infurms a Magistrate tiuit Z, a police-ofliccr, subordinate to such Magistmte, 
tills bci'n guilty of neglect of duty or inimoudurt, knowing such information to be 
t.ilse, and knowing it to be likely that the inforniution will cause the .Magistrate to 
dismish Z. A has committed tli? oflenre defined in this si'ction. 

(t>) A falsely informs a public servant that Z has isintraband salt in a secret 
phiee, knowing such infonnation to be false, and knowing that it is likely that the 
consequence of the infornuition will be a search of Z’s premises, attended with 
aniKiyanee to Z. A has committed the oRcnce deflned in this section. 

* A’iaz .-Ih. (1882) 6 All, IT. 438. 

' A idy ChOty, (186S) 2 M. H. C. ■ Subba, (1SS8) 6 Mad. 888. 
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(c) A &lsiely’ informs a policeman that he has been assaulted and robbed in 
the neif(hbourhood of a particular village. He does not mention the name of 
any person as one of his assailants, but knows it to be likely that in consequence 
of this information the police will make enquiries and institute searches in the 
village to the annoyance of the villagers or some of tliem. A has committed an 
offence under this section. 

COMMENT. — Object. — The object of thia.seetion is that a public servant should 
not be falsely given information with the intent that he should be misled by a 
person who believed that information to be false, and was intended to mislead him. 
Thus it is an offence to give false information which misleads a public servant into 
doing what he ought not to do, whether that can be shown to be intended for 
the purpose of injuring any jiarticular jierson or not. 

1. ‘Any information.' — The Bombay and the I’atna High Courts have ruled 
that any ‘false informatuin’ giventoajiublie servant, with the intent mentioned in 
the section, is punUhablc under it whether that information is volunteered by the 
informant or is given in answers to questions put to him by the public sers’ant.* 
Where a driver of a niotor vehielc who had no liivnce with him, on iM'ing asked 
his name by a ]>ulicc-oflioer, gave a fictitious 'name, it was held that lie luid com. 
mitted an offence under this section. ‘ 

The section makes no distinction between infoiniatiun relating to a cognizable 
offence and one relating to a non-eogmzabic oifener, nor is there anj’thing in the 
section to justify the epnelusion that it u]>plies only to eases in which the information 
given to any public servant relates to a c-ognbable oflenee." 

No offence is committed if the public servant is a servant of on Indian State.' 

2. ‘To do or omit anything.’ — It is not necessary that the public servant to 
whom false infoniiation is given should be induced to do anything or to omit to 
do anything in consequepce of ssch infoniiation. Tlic gist of the offence is not 
what action may or may not be taken by tlie public seivnnt to whom false infor- 
mation is given, but the intention or knowledge (to be iiifeired from his eonduetl 
of the person supplying such infonruition.* 

Under tfii> clause it is not necessary to show that tile act done would be to the 
injury or annoyance of any third person.* 

CASES. — Causing public servant to do what he ought not to do Tlie 

accused falsely telegraphed to a District Magistrate that the town had been attacked 
by a gang of 20U rulibers, but the Magistrate put no faith in the tek-gram and took 
no action; it was held that the aeeu.sed were guilty of an offence under this .section.’ 
A personated S' at an CAaniiiiution and passed tlie exaiiiiniilion and ulitahied a 
certificate in B’s nauic. B, thereupon, applied to Iiavc his name enteied in the 
list of candidates for Government servir-e. He attached to this application the 
certificate issued in his name, and his name was ordered to he entered on tlic list 
of candidates. It was held that he was guilty of an offence under this section.* 


‘ Jlamji Sajabarao, (188.)) 10 Bom. 
124; Lachman Singh, (1028) 7 Pat. 
715. 

* Lachman Singh, (1028) 7 Pat. 
715. But the Hangoon High Court has 
held that ‘gives’ should not be res- 
tricted to ‘volunteers’: Sultan v. Major 
C. de M. fVellbome, (1025) 3 Uan. 377. 

* Thakwri, (1940) 10 Luck. 55. 


^* Ui^itMtarlhi, (10‘23) ‘25 Bom. L. R. 

» Budh Sen, (1891) 13 AU. 351 ; 
Jiaghu Tiwari, (1803) 15 All. 886. 

* Gantnh Khanderao, (1880) 13 Bom. 
500. 

’ Jhtdh Sen, sup. 

• Ganesh Khanderao, sup. 
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Where tiie acciued felsely gave Information to the police that a horse belongins 
to him bad strayed, when in fact he had sold it some time previously, and did this 
with tile intention that a charge should be brought against the purchaser, it was 
held that be was guilty of an offence under this section.* 

183. Whoever offers any resistance to the taking of any property 
^ the by the lawful authority of any public servant, 
the^f^ knowing or hatung reason to believe that he is such 

a public Krvant. public Servant, shall be punished with imprison- 
ment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

CO.MMKNT. — This section makes it penal to offer resistance to the taking of 
property by the lawful authority of any public servant. The Bombay High Court 
has held that there are no words in the section as tlkcre are in s. 09, extending the 
operation of the sccUon to acts which arc not strictly justifiable by law. Resistance 
to an act of a public officer acting bona fide though in excess of his authority may 
give rise to some charge in the nature »t assault, but it cannot afford any foundation 
for a prosecution under this section.* The Madras High Court is of opinion that 
this section sliould lie read in conjunction with s. 99. TaUng the two together,' 
if an officer acts in good faith under colour of his office the mere circumstance that 
his “act may not be strictly justifiable by law’’ cannot affei't the lawfulness of 
his authority. In this case property Irnd been seized in execution by the officer 
of tile Court, and it was hchl tluit as the officer was acting bona fide, though he had 
wrongly seized the proiierty of tlic accused, the accused could be convicted under 
tills section for resisting the execution.' in the Bombay ease a eultiv-ator of land, 
wiio liad grown sugur-caoc, was in arrears with his irrigation dues. He sold tbs 
sugar-cane to a trader, and tlie accused was emplc^-ed by the trader to crush it and 
prepare jaggety. The Tahiti (revenue uHiciul) attached tlie juggeiy when it was 
being conveyed to a village. The accused, iiowcvcr, delivered tlie jaggery to a 
sliui>-kcepcr on the way instead of taking it to the Mamlatdar's ^revenue officer’s) 
office. It was held that as the ]>ro])erty attached was no longer the defaulting 
culthtitor's property, the accused was entitled to resist peacefully the wrongful 
act of the Taluti in seizing tlie jaggery.* 


Lawful authority wanted.— tVhere a jicrsoD resisted an official in attaching 
properly under a warrant, the term of which had already expired,* or whidi did 
not siK'cify the date on or lioforc which it w-as to be executed,* it «ras held that 
he was not guilty under tliis .section, ir the warrant is executed by a Court official 
when it is addressed to a peon, resistance to the Court official is not illegal.’ 

if a bailiff breaks the doors of u third person in order to execute a decree, against 
a ludgmcnt-debtur. he is u trespasser if it turn out that the i>erson or goods of the 
kU'btuc ate nut in the house; and under such circumstances Uie owner of the bouse 
docs nut, by obstructing tlie Imiliff.’rendcr liimseJf punishable under s. 183 or s. 180.* 


‘ htfha fiam, (1922) 44 All. 047. 

’ Sakharam Poioar, (1935) 37 Uoin. 
1- U. 302. 

'* TituehiUUmbttla Pathati. (1806) 21 
-M.id. 78. * * I 

‘ Sakhcram Pawar, sup. 


* Amtnd Lull Hera, (1883) 10 Cal. 18. 

* Mohttii Mohan Boneiyt, (1016) 1 
r. L. J. 530. 

’ Ibid. 

* Oati Kom Abe Bore, (1670) 7 B. 
H. C. (Cr. C.) 83. 
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184. Whoever intentionally obstructs any sale of property offered 
obstnictiiw ttie of for Sale by the lawful authority of any public scrvant, 
^ such, Shall be punished with imprisonment 
public cervunt. either description for a term which may extend 

to one month, or with fine which may extend to live hundred rupees, 
or with both. 

COMMENT. — ^This section punishes intentional obstruction of the sale of any 
property conducted under the lawfiil authority of a public servant. No physical 
obstruction is necessary, lise of abusive language by a person at an auctionwialc 
conducted by a public servant makes him liable to be convicted of an offence under 
this section.’ 


18^. Whoever, at any sale of property^ held by the lawful authority 
Ti.^ . parehage oi of a public Servant, as such, purchases or bids for 
SV"J?2?a‘uVorU]; any property on account of any person, whether 
of public servant. himsclf or ally other, whom he knows to be under 

a legal incapacity to purchase that property at that sale, or bids for 
‘ such property no^ intending to perform the obligations under which 
he lays himself by such bidding, shall be punished with imprisonment 
of either description for a term which may extend to one month, or 
with fine which may extend to two hundred rupees, or with both. 

COMMENT.— This section makes it pentil to bid at a public sale for p»opert>- 
on account of a parly who is under a legal incapacity to purchase it, or to bid for 
it not intending to complete the purchase, or as it is expressed to perform the obla- 
tions under which the Mdder lays himselCby such “bidding."' 

1. ‘Property.’ — ^This word is used in its wide sense. The right to sell drugs 
is a uionopoly granted for a certain area and comes within tlie definition of pro- 
perty. A person who bids at an auction of the right to sell drugs within a certain 
area under a false name and, when tlie sale is confirmed in his fovour, denies that 
he has ever made any bid at all, is guilty of an onciiee under this section.' 


186. Whoever voluntarily obstructs any public .servant in the di.>- 

Ototruciiiw puWio of his public functions, shall be punished 

aarvaa^ dwchorge of with imprisonment of cither description for a term 

pablle itmctiona t 

which may extend to three months, or with fine 
which may extend to five hundred rupees, or with both. 


COMMENT.— This section provides for voluntarily obstructing a public servant 
in the discharge of his duties, ft must be shown that the obstruction or reaistance 
was offered to a public servant in the discharge of his duties or public functioii-s 
as authorized by law. The mere fact of a pl^Jic servant believing that he wos 
acting in the discharge of his duties will not he sufiieient to resistance or 

obstruction to him amount to an offence.* If the publie servant is acting in gi>od 


’ Provl. Govt., C. P, Sc Berar v. 
Balaram, [19Si>] Nag. 189. 

' 2nd Rep., s. 110. 

' BUhan Prasad, (1914) 87 All. 128. 


* Baroda Kara Pramaniek, (1899) 
1 C. W. N. 74; LiUa Singh, (1894) 22 
Cal. 280; TuMram, (1888) 18 Boni. 
108 . 
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filith uadei coloux of h» office there ta no right of defence agaimt hu act.^ 

CASES. — Obetructlon. — A Circle Inspector went into the compound of the 
accused with a village servant to remove a portion of the hedge which was an en- 
croachment. When the servant put his scythe to the Itedge to cut it, the accused 
caught hold of the scythe and threatened Mm. It was held that the accused was 
guilty of an offence under this section, since his laying hold of the scythe amounted 
to physical obstruction, and the obstruction offered to the servant was tantamount 
to obstruction to the Circle Inspector under whose orders he was acting.* The 
accused, a licensed motor driver, in order to evade payment of toll, drove a motor 
bus for six days on a side track before reaching the toll bar, and after driving on 
that side track for about three furlongs again took the main road. There was a 
checking bar further up the road, but the accused did not stop the bus there to pay 
the toll although he was signalled to do so. It was held that as the accused prevented 
the toll contractor’s servant from collecting the dues under the provdsiema of the 
Tolls on Roads and Bridges Act, 187.7, the accused was guilty of obstruc^g him 
in the discharge of his duty.* 

Rescuing from custody. — Where two Court peons arrested tlie accused and 
while they were bringing him towards the Court,,he called for help and four other 
persons came and rescued him from the custody of the peons, it was held that they 
were guilty of an offence under this section, and the accused of abetting the same.* 

No obstruction If no overt act done or physical means used. — A person 
chaining from witltin the door of his house at the approach of an official charged 
with the execution of a warrant to attach his moveable property ;* a person standing 
in a stiiirca-se verbally olijecting to a police search party going up-stairs without 
any threat or obstruction of the passage;* a person spreading a false report and 
threby preventing persons from bringing tlieir children for vaccination;* a person 
preventing a vaccinator from taking lymph from the arm of bis child and a perstm 
refusing to serve on a village panchayat as it included a member of the depressed 
ftasses and dissuading other people from serving on it.* were held to have committed 
no offcitiic under this section. 

No obstruction If order or warrant under which public servant acts ta 
not legal. — A {wrson obstructing a public servant executing a warrant of arrest 
which was not signed by the Magistrate but only bore bis initials and the substance 
of which was not notified to him was not guilty of an offence under this section.** 
An attachment made under a writ which does not bear the seal of the Court** or 
under a warrant of which the date has expired.** or under a warrant which was is 
|■ullt^avcntioa of Order XXXVII, r. 3, Civil Procedure Code,** is an invalid and 
illegal uttacliment, and resistance to an officer executing such a writ dtws not amount 
to an offence under tliis section. 


‘ Pooma/ui Viayan, (1808) 21 Mad. 
•-’!>«; Pttkot Koht, (18U«) 10 Mad. 840. 
‘ Bluiga .liana. (1927) 30 Bom. 

1.. H. 3(U; Limba, (1029) 31 Bom. 

1.. U. 8W. ' 

* Suleman., (lO.'M) 36 Bom. L. K. 
nat. 

* Shfo Progash Tnoari v. Bhaop 
•ViJroin Prosad Pathak, (1895) 22 Cal. 
7 .> 9 . 

‘ Maimi, (1888) Unttp. Cr. C. 407; 
'ionmam.a, (1302) 15 Mad. 221 . 

I. V. c.~io 


* Ah ChouHg, (1931) 9 Ran. 601. - 
' ThimmaMy (1891) 15 Mad. 08. 

* Komati Kamammh, (1882) 1 Weir 
181. 

* Bam Gkulam Singh, (1985) 47 
All. 579. 

» Abdul Qafur, (1896) 28 CaL 890 
Satixh Chandra Bai v. Jedu Ntmdau 
Siii^, (1899) SO Ca*. 748. 

** Badri Hope, (1925) 5 Pat. 819. 

** Mahadfo, (1920) 2 Luck. 40. 

** TfjAAi, (1938) 58 All. 988. 
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187. Whoever, being bound by law to render or furnish assistance 

r,-.-.— to ■..I.* to any public servant in the execution of his public 

bylaw *to duty, intentionally omits to give such assistance, 
ataiatance. jjg punishcd with simple imprisonment for 

a term which may extend to one month, or with fine which may extend 
to two hundred rupees, or with both ; 

and if such assistance be demanded of him by a public servant legally 
competent to make such demand for the purposes of executing any 
process lawfully issued by a Court of Justice, or of preventing the com- 
mission of an offence, or of suppressing a riot, or affray, or of apprehend- 
ing a person charged with or guilty of an offence, or of having cxcaped 
from tewful custody, shall be punished with simple imprisonment for 
a term which may extend to six months, or with fine which may extend 
to five hundred rupees, or with both. 

COMMENT. — ^This section provides, first' in f;enrral terms for the punishment 
when a person, being bound i>y law to render nssistanevtoa public servant in the 
execution of his public duty, intentionally omits to assist; and, secondlv, for the 
punishment when the assutance is demanded for certain specified purposes.' 

This section speaks of assutanre to be rendered to public servants, just os ss. 176 
and 177 speak of furnishing true infomaiion. 

188. Whoever, knowing that, by an order promulgated by a public 

Diaobedirnce to order lawfully cmpowcred t(t ])romuIgate such 

duly promulgated by or^lcr, hc,is directed to abstain from a certain act, 
public servant. ^ ccrtaiii ordcf with certain property m 

his possession or under his maiiagcment, disobeys such direction, 

shall, if such disobedience causes or tends to cause obstruction, an- 
noyance or injury, or risk of abslruction, annoyance or injury, to any 
persons lawfully employed, be punished with simple imprisonment for 
a term which may extend to one month or with fine which may extend 
to two hundred rupees, or with both ; 

and if sul-h disobedience causes or tends to cause danger to human 
life, health or safety, or causes or tends to cause a riot or affray, shall be 
punished with imprisonment of eilher dcscriptitm for a term which 
may extend to six months, or with line which may exttnd to one thou- 
sand rupees, or with both. 

Explanation . — It is not necessary that the offender should intend to 
produce harm, or contemplate his disobedience as likely to produce 
harm. It is sufficient that he knows of the order which he disobeys, 
and that his disobedience produces, or is likely to produce, harm. 

Bmnaya Naika, (1008) 26 Mwl. 410, 420, f.b. 
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An order Is promulgated by a public servant lawfully empowered to promutgacte 
such order, dtaecting that a religious procession shall not pass down a certain 
street. A knowin^y disobeys the order, and thereby causes danger of riot. A has 
committed the offence defined in this section. 

COMMENT. — Ingredients, — ^To constitute this olTence it is necessary to show— ' 

(1) a lawful order promulgated by a public servant empowered to promulgate 
it; 

(2) a knowledge of the order which may be general or special ; 

(.S) disobedience of such order ; and 

(41 the result that is likely to follow from such disobedience. 

There must be evidence that the accused had knowledge of the order with the 
disobedience of which he is charged. Mere proof of a general notification {wo- 
mulgating the order does not satisfy the requirements of the section.^ Mere dis* 
obedience of an order does not constitute an offence in itself, it must he shown 
that the disobedience has or tends to a certain consequence.* 

Order to be for public purpoaea..^This section applies to orders made by public 
functioiHirics for public purposes and not to an order made in a cKil suit between 
party and party.’ Disobedience of a tcinporaiy injunction issued by the Court 
will not, therefore, come within the purview of tliis section.* An order issued by 
a Magistrate prohibiting a landlord from holding a new market on his estate close 
to an old established one lictonging to a neighbouring landlord, on the ground that 
it had caused unlawful ussenililics and raised apprehension of a breach of the piece;* 
an order to tlic priests of a temple, much frequented by pilgrims, to widen and 
heighten the doorway so as to obviate the dangers from overcrowding and impros’e 
the ventilation ;' and an order contiimnding an assembly of five or more persons 
to disperse,’ were all held to he valid orders uiidei’this section. 

t 

189. 'Whoever holds out any threat of injury to any public servant, 

Thivat of injurj- to ptTSou ht wlioni lic bclievcs that public 

puwii- servoni. sert^ant to be interested, for the purpose of inducing 

that public servant to do any act, or to forbear or delay to do any act, 
connected with the exercise of the public functions of such public 
servant, shall be punished with imprisonment of either description for 
a term which may extend h* two y«irs. or with fine, or with both. 

COMMENT. — Vnder tliis scctkiii there must be a threat of injury either to the 
public servant or to any one in whom the accused believes the public servant to 
I If interested. What tiie section deals a ith are menaces which would have a tendency 
to indutv the public scrvatit to utter his actum. See s. 503 whieh defines criminal 
intimidation and applies in all cases. This section deals with criminal intiniidation 
of a public servant. ^ 

Where two constables went at night to the house of it su.s|iect, kept under snr> 
veiilance, and called out his nanie front the public road, and his brother who lived 


* Harnda* Singh, <1926) 54 Cal. 152. 
' iMchhmi Deui, (1930) 58 Cal. 971. 
° t'handrvkanta lie, (1 830) 0 Cal. 445. 
Mallapa, (10X5) 17 Bonu L. R, 


* Buknnlram Shaha Boy, (197S) 10 
Bcng. L R. 434, 18 W. R. 47, 

« Bamchandra Efcnnth, (1809) 6 B. 
U. C. (Cr. C.) 8«. 

* Ttieker, (1882) 7 Bom. 43. 
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in an adjoining hut came out and threatened to assault the constable for the annoy- 
ance caused, it was held that he was guilty of an offence under this section.^ 

190. Whoever holds out any threat of injury to any person for the 
«rf injury to of inducing that person to refrain or desist 

nduce pemu to reMn from making a leeal application for protection 

from apptyine for “ . , ,.111 

protection to public against any injury to any public servant legally 
empowered as such to give such protection, or to 
cause such protection to be given, shall be punished with imprison- 
ment of either description for a term which may extend to one year, 
or with fine, or with both. 

COMMENT. — The object of this section is to prevent persons from terrorising 
others with a view to deter them from seeking the protection of public servants 
against any injury. Where a clergyman, knowing tliat a civil suit vrus pending 
against a person for the possession of certain church property, excommunicated 
bkn for withholding it, it was held that the elergyiimn Iiad conunitted no offence 
under this section.* 


chapter XI. 

Of False Evidence and Offences against Public Justk j:. 


The Code tre.its the giving and the fabricating of false evidenee in exactly the 
same way, and marks the grades of those oflenccv on the principle that the low 
ought to make a distiifction lieVwccn the kin<l of false es'iclcncc which produces 
great evils and the kind of false evidence nhicb j>roduccs lompnrativcly slight 
evils.’ 

The offences comprised in this Chanter are as follows : 


1. Giving, fabricating or using false 
evidence. 

2. Issuing, or using, false certificate. 

8. Making a false stateiuent in a de- 
claration and using it as true. 

4. Causing disappearance of evidence 
of an offence. 

5. Intentional omission to give, or 
giving false information respecting an 
offence. 

6. Destruction of a document. 

7. False personation for purposes of 
a suit. 

8. Removal of, or fraudulent ulatm 
to, property to prevent its seizure. 

i). Suffering decree or making a false 
claim, or obtaining a false decree. 

‘ Yar Mtdwtmuad (1980) 68 Cal. 
892. 


10. False charge of an offence. 

11. Harbouring offenders. 

12. Gift to screen offender. 

1.7. Public servant disobeying dirct 
tion of law. 

1-1. Public servant framing iniKirrecl 
record of rejiort. 

15. Wrongful eoinmitment. 

10. Intentional omission to appic- 
hend or suffering escajic of offenders. 

17. Resistance to lawful apprehen- 
sion. 

18. I'nlawful return from trans- 
portation. 

10. t'onteiupl of Court. 

20. Personation of a juror or assessor. 

> 


DfCr^is, (JHtH) 8 Mud. 140. 
Stokes, Vo<. I, p, 80 . 
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iy 

191. Whoever being legally bound by an oath or by an express 
provision of law to state the truth,' or being bound 
Giving faiKevidenoe. ^ make a declaration upon any subject,* 

makes any statement which is false,* and which he either knows or 
' believes to be false or does not believe to be true,* is said to give false 


evidence. 

Explaruition 1. — A. statement is within the meaning of this section, 
whether it is made verbally or otherwise. 

Explanation 2. — A false statement as to the belief of the person at- 
testing is within the meaning of this section, and a person may be 
guilty of giving false evidence by stating that he believes a thing which 
he does not believe, as well as by stating that he knows a thing which 
he does not know. 


IliLOSTRATIOKS. 

(n) A, in support of a just claim Wliioh B bus against Z for one thousand rupees, 
falsely awciirs on a trial tliat lie heard Z admit the justice of B's clsum. A has 
given false evidence. 

lb) A. being bound by an oath to state the truth, states that he believes a certain 
signature to be the Imndwriting of Z, when he does not believe it to be the handwriting 
of Z. Here .\ states Mmt which lie knows to be false, and therefore gives false 
evidence. 

(r) A, knowing the general character of Z’s handwriting, states that he believes 
a certain signature to be the handsvriting of Z; A in good faith believing it to be 
so. Here A's statement is merely as to his belief, and is true as to his belief, and 
therefore, although the signature may not be the liandwritlng of Z, A has not gives 
false evirlciice. ’ 

id) A , being boimd by an oath to state the truth, states that he knows that 
Z was at a particidar place on n paitieular day, not knowing anything upon the 
.subject. A gives false evidence whether Z was at that place on the day named 
or not. 

(r) .A, an interpreter or translator, gives or certifies as a true interpretation 
or translation of a statement or document, which be is bound by oath to interpret 
or translate truly, that which Is not and wliieh he does not believe to be a true 
interpretation or translation. A has given false evidence. 

t'OMMKNT. — ^Tlic oITcnce of giving false evidence is called ‘perjury’ under the 
KnglLsh law. 

Ingredients. — The oRence under tliis seclion involves three ingreflienU * — 

(1) A person must be legally bound 

(a) by an oath, or any express provision of law. to stale the truth; or 
jb) to make a declaration fipon any subject. 

(2) He must nrake a false statement. 

(3) He must 

(a) know or believe it to be false or 
fb) not believe it to be true. 

English law.— Aooordiiig to EIngUsh law a statement on oath or afflroration, to 
>i mount to perjury, niu^ be 
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(1) taken in a judicial proceedinf; ; 

(2) taken before a competent tribunal ; 

(8) materiid to the question ; 

(4) false; and 

(5) known by the 'witness to be false or not known to be true. 

Difference between Indian and English law. — (1) According to English law,’ 
the false statement must have reference to some judicial proceedings; and the &lse 
evidence must be given before a competent tribunal. In the Code this distinction 
only exists in reference to the degree of punishment imposed.^ 

(2)* According to English law, perjury must be proved by two witnesses, or 
by one witness with proof of other material and relevant tocts substantially con- 
firming his testimony. Under the Penal Code no particular number of witnesses 
in any case is required to prove any fact.* 

(8) The English law requires tliat the matter sworn to must be material to 
the cause depending in the Court. According to the Penal Code it is not necessary 
that the statement should be nuitcrial but that ■would be considered in awarding 
punishment.* 

(4) In England, an oath, or an affirmation rendered equi'valent to it by law, 
is an essential element of the offence. It is immaterial whether the fact which 
is sworn to is in itself true or false. In India, an oath is merely one of the forms 
by which a party may be bound to speak the truth. Even if an oath were improperly 
^ministered by any incompetent person, still the offence would be committed, 
if the party giving the false evidem-e were bound by jin ‘express provision of law 
to state the truth.’ 


1. 'Legally bound by an oath or by an express provision of law, etc, '—It 
is necessary that the accused should lie legally bound by an oath before a competent 
authority. II the Court has no a^uthority to administer an oatli the proceeding will 
be coram non jtuhee and a prosecution for false evidence wiil not stand.* Similsriv 
if the Court is acting beyond its jurisdiction it will not be sustained.* The Court 
must be a British Indian Cxiurt, otherwise no offence is committed for wliieh the 
accused will be liable in British India,* 


By an oath.’ — .\n oath or a solemn affinnation is not a nine gua non in the 
ofFeuce of gising false cs-idenec.* The offence may be eoinmittcd although the 
person giving evidence has neither been sworn nor allimied.* 


By an express provision of law.’ — Under this clause sanction of an oath is not 
necessary; there must be a sixiciiic provision of law compelling a jicrson to state 
the truth. \tCieie the aeeased is not liouml by an express provision of law to 
state the truth he cannot be charged for giving false evidence.* 


Declaration upon any subject. ' — In certain eases the law requires a deelurstion 
from a jicison of verification in a ideading -and if such dcelarution ismade falscK 

1 C* vs yt rwt’t « y- * 


See n. G. Tilak, (1«04) « Bonx. 
L. R. 324, 32fi. 

“ The Indian Evidence Act, I of 
1872,s.i:w. 

’ .See Babu Ram, (1004) 26 All. 509. 
* Maul Mnjid v. Krishna Lai Kns. 
(1893) 20 Cal. 724: Niaz All, (1882) 

755; Subba, (188.3) 0 Mad. 252; FaUh 
Ah, (1894) P. It. No. 15 of 1894 


* Chail Bam, (1883) « All. 103; 
Bfunimi, (188r,) 11 Bom. 702, ».B. 

* Jbmbharlhi, (1928) 25 Bom. L. H. 
772. 

* (1863) 2 \V. R. (Cr. L.) 9. 

* GobinrI Chandra Seal, (1892) 19 
Cal. 3.'i5; Shara, (1891) 10 Bom. 339; 
contra, Maru, (1888) 10 All. 207. 

» tiari Charan Singh, (1900) 27 
Cal 455. 
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FALSE EVIDEKCE. 


ISl 

it win come under this clause. The words ‘any subject* denote that the deolara* 
tion must be in connection with a subject regardlnf' which it was to be made. 

Criminal Procedure Code, a. 161 (2). — Under s. 161(2) of the Criminal Pro- 
cedure C!ode of 1898, a person is not bound by law to tell the truth when questioned 
by a poUce-ofHcer. The Code of 1882 contained the word ‘truly’ after the word 
‘questions’ in sub-section (2) of s. 161, but it has been omitted in the present Code. 

2. ’Any statement which la false. ’ — ^It is not necessary that the false evidenoe 
should be material to the case in which it is jpi^en.' 

3. ‘Knows or believes to be false or does not believe to be true.’ — ^The 
matter sworn to must be eittier false in fact, or, if true, the accused must not have 
known it to be so. The making of a false statement, without knowledge as to whetber 
ths subject-matter of the statement is false or not, is legally the giving of false 
evidence.* Where a man swears to a particular fact, without knowing at the 
time whether the fact be true or false, it is os much perjury as if he knew the fact 
to be false, and equally indictable.* But a man cannot be convicted of perjury 
for having acted nishly, or for having failed to make reasonable inquiry with regard 
to the facts alleged by him to be tnie.^ 

Written statementa and applications. — A person filing a written statement in a 
suit is bound by law to state the truth, and if he makes a statement which is false 
to his knowledge or belief, or which he believes not to be true, he is guilty of this 
offence.* Signing and verifying an application for execution containing fabo 
statements is an offence under this section, and it makes no difference that at the 
time w-hen tlie signature and verification were appended the application was blank.* 
But the verification of an application, in which the applicant makes a false statement, 
does not subject him to punishment for this offence, if surh application does not 
require verification.’ , , 

Criminating statement is no juatification. — When a party ,makrs a false 
statement while legaliy bound by solemn affirmation, the fact that tl)e statement was 
one tending to eriminsde himself wilt not justify his acquittal on a eliarge of giving 
false evidence.* 

Illegality of trials does not purge perjury. — The fact that the trial in sriiieh 
false evidence is given is to be commenced tie titr.o owing to irregularity does not 
csonerule tlw person giving false evidence in that trial from the obligation to speak 
the truth, and l»c is liable for giving faise evidence.* But in a Bombay ease the 
proceedings in tlic trial at which the false evidence was given were subsequently 
ammlled in consequen«« of tlie sanction for the prosecution being insuffieient, and 
tile conviction of Oic uc<'UM*d uns, therefore, reversed,.’® 

Accused not liable for giving faise evidence. — ^Tbe autlmrs of the Code 
oliserre: “We have no punishment for false evidence given by a person when 

’ l^arbully Chttrn Sircar, (18M) 0 Podum AVngA, (1980) o2 All. 856. 

" . U. (Cr.) 8-i: Dumodhtir KulHarniy * Jlatatirhatui, (1904) 6 Bom. L. R. 
(IHOH) S B. II. C. (Cr. C.) 6H. 8H0. 

* Schiiu Meeah, (186.-.) ‘2 W, R. ’ A’osi Chumler Moiumdar, (1880) 
(( r.) 47. 0 Cal. 4-M). 

“ Mavdiey, (1790) 0 T. R. 010, 037; • (1807) 3 M. H. C. (Appx.) xxxbc. 

*SV/i/mngcr, (1847) lOQ.B. 670. * firasami, (1800) 19 Mad. 875; 

‘ .Mubtimtnod Ishaa, ( 1914 ) 30 All. Baitnat .t/anrfal, (1884) 10 Cal. 604. 

y > g jg jj 

^ .'Rrkrbau Stngfc, (1884) 6 AU. 020; C.(Cr.C.)37. 
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dente to screen himself from punishment is liable to be convicted under this section. 
The Allahabad Hinh Court* has veend round to the same view, after distinguishing 
an earlier case* to the contrary. 

CASKS. — ^Fabrication of evidence to be used Injudicial proceeding. — Where 
the accused was convicted of having voluntarily assisted in concealing stolen 
railway pins in a certain perhon's house and field, with a view to having such in* 
Booent person punished as an offender, it was held that the Magistrate was right 
fat convicting and punishing the accused for the two separate offences of fabricating 
fhbe evidence for use in a stage of a judicial proceeding, and of voluntarily assisting 
in concealing stolen property under s. 414.* IVhere a publir servant, in charge as 
such of certain documents, having been required to produce them and being unable 
to do so, fabricated and produced similar documents with the intention of screening 
himself from punishment, it was held that his offenee fell within this section.* 
Where the date of a document, which would otherwise not have been presented for 
registration within time, was altered for the purpose of getting it registered, it was 
held that this offence had been eonunitted.* The brother of an aeeused person 
applied to the Court on behalf of the accused asking that the witnesses for the 
prosecution might first of all be made to identify the aciused. The Court assenting 
to this request, he produced before the Court ten or twelve men, none of whom could 
be identified os the accused by any of the witnesses, t'pon being asked by the 
Court where the accused was, he pointed out a man who was not the accused, ft 
was held that he was.guilty of fabricating false evideilpe.* IMierc an accused person 
had unsuccessfully sought to obtain a woman in murriage and thereafter made and 
registered a WTiting in her favour falsely reciting that he liad married her, and purjiort* 
ing to convey to her u plot of land in lieu of her dowry, it was held that he bad acted 
in furtherance o( his desire to otitam lier person, that as this could under the cir* 
cumstances be done only by judjeia) proceedings, his intenion was to use the docu- 
ment, with it) false statemt-nts, in a judicial proc'ceding and thereby to mislead 
the Court, and that he was therefoie guilty of an ofivnee under this section.’ The 
accused, who wras in possession of the complainant's houM* as a yearly tenant, 
about the time the tenaney came to an end, prepared another rent-note for a period 
of four years and got it registered, without the enmpl.iinani's knowledge. It was 
held that the accused liad fabricated false evidi nee inasniueli as the rent-note, 
which eontained an admission against the interest of the aeeused, could be ndmitteii 
in evidence on his behalf.* 


Attempt.. — Pacts showing that an aecuseil person had dug a hole intending to 
place salt thelein, in order that the discovery ol the salt so jilaeed might lie used 
in evidence agamst Ins enemy in a judieiil proceeding, were Iwld to justify a c*oii- 
viction for an attempt to faiiricate false evidence.* 

Abetment.— M instigated 7, to personate C and to purchase in C’s name a stamped 
paper, in consequence of whieli the vemlor of the Etani]H-d paper endorsed C’s name 
on such jiapcr as the purchaser of it. M acted with the intention that such endorse- 
ment might be used against (' in a judicial proceeding. It was held tliat the offence 


* Bhagirath Lai, (1934) 57 AH. 403. 
' Bam Khilawmi, (1900) 23 All. 

703. 

* Jtameshar Bai, (1877) 1 All. 379. 

‘ Mazhar Hussain, (1883) S All. 553. 

* MirEkrarAH, (1880)6 Cal. 482. 


‘ f'Aeda Lai, (1907) 29 AH. 331. 

’ Legal RmcmbTunefr v. AM La! 
Mandal, (1921) 48 Cal. 911. 

• Haiaram, (1920) 22 Bom. L. B- 

1220. 

• A'undo, (1872) 4 N. W. P. 1 88. 
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of fobricating false evWeooe had been actually committed, and that M was guilty 
of abetting it> 

No fabrication if no erroneous opinion could be formed touching aiqi point 
material to result of oroceedlng.— ViTierc a person produced, as evidence in a 
suit, a registered deed of sale in which the property sold was wrongly numbered, 
and which was corrected by himself subsequent to the registration ;• and where 
there was a dispute as to the ownership of articles in a box in the accused s house 
and he made a hole in the wall of the house and removed the articles he claimed, 
his object being to make it appear that there had been a theft, but he did not chMge 
any one with having committed the theft,* it was held that there was no fabrication. 

No fabrication If evidence fabricated is inadmlaslble. — ^Where a pdioe-olBoer, 
who had suppressed a document, made a false entry in his diary to support his 
assertion tlmt he liad forwarded certain documents, intending that such entry 
might be used as evidence in his behalf that he had so forwar^d the document, 
it was held that the cv-idenoe fabricated must be admissible evidence and as the 
entry would not be admissible in his behalf, though contrary to his intentioa. he 
was not liable * WTiere a police-officer made a false entry in the specif di^ 
relating to a case which was being investigated by him but the document in which 
the alleged false entry was made was not one which was admissible in evidence. 
It was held that he was not guilty.* Some doubt has been thrown on the correct- 
ness of these decisions by the Calcutta High Court. It Is the intention that creates 
the crimitial offence and not the fact as to whether, under th^ terms of the law, 
the document is admissible in cN"idcnce. Decisions laying do^ that s. 198 is 
limited to such cases os those in which the fabricated evidence is, in fact, admissible 
under the terms of the law of evidence, are doubtful and the view expressed in such 
decisions might raise considerable difficulty in cases where the Judge has improperly 
admitted in evidence a document not adntbsible un^r the terms of the law.* The 
mere fact tliat a document would be ultimately inadinissibfe in evidence does not 
necessarily take it out of tire mischief of s. 193.’ 

No f Arication if public aervant is not authorised to hold investigation. — 
Tile ziiaking up of accounts falsely w*ith tiic intention of producing them before a 
fomst officer not onqiowered by law to hold an investigation and take evidence was 
held not to be a fabrication of Ihlso eiidencc.* 

193. Whoever intentionally gives false evidence in any stage of 
PuniUiimni tor faiw » judicial proceeding, or fabricates false evidence 
'■“inier- for the ]>urposc of being used in any stage of a 

ludk'ial proceeding,^ shall be punished w'ith imprisoninen^ of either 
description for a term which may extend to seven years, and shall 
<ds« he liable to fine ; 

and whoever intentionally gives or fabricates false evidence in any 
otiuT case,* shall be ptinished with imprisonment of cither dcseriptioa 

' 3tu’a, (ISTO) 2 All. 103; Durga- * Baroda Kaula Satkar, (1915) Id 

flifiran Gir, (1902) 23 Ail. 75. Cr- L. .1. 020; Mohammad Kazem Au 

■ hWhA, (1HH2) S AU. 'J17. v. Jorabdi JS'askaf, (1019) dO Cal. 086. 

TItewa Ham, (1882) XO C. L. R. ’ Mahesk Chandra Dhapi, U9401 

isr. 1 Cal. 4»53. 

‘ Oauri Shankar, (1883) 6 All. 42. * Ramajirav .'ithejirav, (1875) 18 

‘ ^akir i/tuain, (1808) ai All. I5t>. B.ll.C. l. 
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for s term which’ may extend to three years, and shall also be liable 
to fine. 

Exjilanaticn 1 , — trial before a Court-martial is a judicial proceeding. 

Eatplaruition 2 . — An investigation directed by law prelimmary to a 
proceeding before a Court of Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice. 

ItLUSTBATION. 

A, in an enquiry before a Maf^istrate for the purpose of ascertaining whether 
Z ought to be committed for trial, makes on oath a statement which he knows 
to be false. As this enquiry is a stage of a judicial proceeding, A has given false 
evidence. 

Explanation 3.— An investigation directed by a Court of Justice ac- 
cording to law, and conducted under the authority of a Court of Justice, 
is a stage of a judicial proceeding, though that investigation may not 
take place before a Court of Justice.. 


IIJ,rSTK\T10N. 

A, in an enquiry before an officiT deputed by a Court of Justice to ascertain 
on the spot the boiindaric.s of land, makes on oath a statement which he knows to 
be false. As this enquiry is a stage of a judicial proceeding, A has given fals< 
evidence. 

COMMENT.— Sections 191 and 192 define the offences punishahle iiniler this 
section. The first paia applies only to cases in which the false evidence is given 
in a judicial proceeding, the second, to all other cases. If the oflcnce is romndUeil 
in any stage of a judicial proceeding it is more severely punisluilric than when it is 
eomniittcd in a non-judicial proceeding. 

Intention is the essential ingredient in the constitution of this offenec. If tlir 
statement was false, and known oi believed by the accused to Icc false, ib may he 
peesumed that in making that statement he intcntinnail}' gave false evidence. 

1 . 'Any stage of a judicial proceeding.’ — A statement recorded by a Magis- 
trate, in tlie course of a police investigation under s. H14 of the Criminal Procedure 
Code,^ or in an inquiry into the conduct of a village hcaclniuii against whom re]Hiits 
have been made,‘ is not evidence in a stage of a judicial proceeding witliin tiie 
meaning of Explanation 2 to tins section. 

In the course of proceedings for execution of a decree in a Court wliich iiaii 
no jurisdiction to ciitci'tain such proceedings tlie judgment -drlitor made a fitl-s' 
statement and produced a torged receipt. Tt>c Court made a complaint undir 
s. 195 of tlie Criminal Procedure Code for proseciiliim of Uie judgment-debtor 
in respect of the said ofiences, it was held tliat if during tiie course of the proceed- 
ings which were ultra virtu and illegal ruiy offence under this or s. 471 of tlie Code 
was committed, it could nrjt be said that it (vus committed in or in relation io. 
or by a party to, any judicial proceedings, in wliicli cvidcliee (stuld be legally taken, 
and therefore the eompiaint must be dismissed.* 

_ 2. ‘In any other case.’ — A statement made in the course of a polirc investiga 
tion under s. 1 04 of tlie Criminal Procedure comes within these words.* 


* PursAot f am Js/war, (Itao) 23 Bom. 
L.R.1, 45 Bom. BIi4, f.b. 

• Da^/a Ram, (1934) 57 All. 407. 


* Sumnt Praaad, [1042] All- 42. 

* Pursholtam lahtcar, sup. 
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Contra<llctory statements.— -Where a person makes two pontradictory state- 
ments he may now be charged in the alternative and convicted of intentionally giving 
false evidence, elthough it cannot be proved which of these contradictory statraaesdis 
was false.* 

If one of the statements is made before a Magistrate not having autitority to 
carry on preliminary inquiry in the case, and the other before a Magistrate having 
jurisdiction, there will not be a sufficient basis for an alternative charge of giving 
false evidence.* But where a witness had made one statement on oath before a 
Third Class Magistrate, under s. 104 of the Criminal Procedure Code, and again 
.-mother and totally inconsistent statement at the trial of the case before a First 
Class Magistrate, it was held that he could be convicted under the second — if irot 
under the first — ^paragraph of this section.* 

It is necessary to prove that both the contradictory statements were such that 
.1 charge of giving intentionally false evidence might have been made in regard to 
cither of them or in regard to botli of them in the alternative.* 


194. Whoever gives or fabricates false evidence, intending thereby 
to cause, or knowing it to be likely that he will 

Oiving or fnnnrntitia , , 

Use rsxiiiice wiiii thereby cause, any person to be convicted of an 
of offence wliieb is capital by the law of British India 

"*^‘'“* * or Knglanil, shall be jmnished with transportation 

I'or life, or with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine ; 


and if an innocent person bo convicted and executed in consequence 
of such false evidence, the person who gives such 

II iiiiioct'nt prrwn . n i i i •.« . i v « 

Ilf tiicrcby uiiiMiua iaise evidence shall be punishes either with death 
or the punishment hereinbefore described. 


(TIMMliNT. This is an aggravated form of the offence of giving or fabricating 
l.ilsc evidents- made punuihuble by s. IPS. 

To constitute an oScncs- under tiiis section the accused must give false evidenoe 
intending Uictcby to cause some jicrson to be convicted of a capital offence. A 
(M-rson uho brings before a t'ourt a witness whom he lias tutored to tcU a false 
^lr)ly i-oiKvrniiig a murder case licforc it, eommit-s an offence under this section.* 


195. Whoever gives or fabricates false evidence intending thereby 
to cause, or knowing it to be likely that he will 
thereby cause, any person to be convicted of an 
offence w liich by the law of British India or England 
IS uol cnjiital, but punishable with transportation 
for life, or imprisonment for a term of seven years 
"1 upwards, shall be punished as a jH’vsun csinvicted of that offence 
"ould be liable to be punished. 


(living or Ubrioiiiiig 
Ulv' pt idmc^ 'vitli 
nittni to prtKmre coii' 
' It tioit of offence pUfti* 
'lutblt with triuicportA 
' >u or impriwiintent. 


' I'ldc ill. (6) to s. 2d<i, t'rltninol * Uari Charan Singk, (1900) 27 Cal. 

I’loicdure Code. -WS. 

* Bhurma, (1S86) U Bom. 70S, r.n. * Sur Saik Bhadkim, (1SS7) 50 

' Khfvt, (1800) S2 All. pS. .All. ;i«3. 
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IliLUBTRATION. 

A gives false evidence before a Court of Justice, intending thereby to cause Z 
to be convicted of a dacoity. The punishment of dacoity is transportation for 
life, or rigorous imprisonment for a term which may extend to ten years, with or 
without fine. A, therefore, is liable to such transportation or imprisonment, with 
or without fine. 

COMMENT. — This section is similar to the preceding section except as regards 
the gravity of the offence in respect of which the perjury is committed. The pre- 
ceding section deals with perjury in the case of an offence punishable with death, 
thia section deals with perjury of an offence punisliablc with transportation for life 
or imprisonment for a term of seven years or upwards. In the ease of a person 
who burnt liis own house and charged another with the act, it wa.s held that hr should 
not be convicted under this section, but under s. 21 if* but where A, with a view 
to having B convicted, assisted in concealing stolen railway pins in his house and 
field, it was held that A was properly convicted of an offence under this section.* 

196. Whoever corruptly uses or attempts to use as true or genuine 
Using evidence known evidence any eindtencc wliich lie knows to be false 

to be fake. fabricated, sliall be punished in the) same manner 

as if he gave or fabricated false evidence. 

COMMENT. — This section applies to tliosc who make use of such evidence ns 
is made punishable' by ss. 193, 194 and 193. It must be read with ss. 191 and 192. 
and can only apply to the use of evidence which was false evidence within the 
meaning of 6. 191, or fabricated evidence w itbin the definition laid down in s. 192.'' 
A brought a suit upon a bond and at the trial sought to support his claim by a letter 
labricated probably for the purpose of enabling him to get the bond registered by 
a registrar. It was hfeld tliat Vven if the letter was fabricated for use liefore tlir 
registrar, it itas no valid objection to A’s conviction.* 

197. Whoever issues or signs any eertificate required by law to be 
Imuin* or sigiuiig given or signed, or relating to any fact of which such 

bke certiQcate. Certificate is by law admissible in evidence, knowing 

or believing that such certificate is false in any material point, shall be 
punished in the same manner as if he gave false evidence, 

COMMENT. — Several laws require a certificate of some nuitter to be given. 
The offence «jf certifying in any of tliesc, knowing or believing that the certfiieute 
IS false, is put on the same footing as the offence of giving false evidence. Tlie 
certificate must, however, be false in a nwterial point. The issuing or signing 
must be by the ofilcer or person authorized to certify. 

Ingredients. — The section has two essentials ; — 

1. Issuing or signing of a certificate — 

(а) required by law to be given or signed, or 

(б) relating to a fact of which such certificate is by law admusiblc in evidence. 

2. Such certiQcate must have been issued or signed knowing or believing that 
it is false in any material point. 

' Lakshmaji, (1884) 7 Mad. S89, 200. 

‘ Ibid. 


65 . 


Bhugwan Ahir, (1867) 8 W.R. (Cr.) 
Bameshar Bat, (1877) 1 All. 370. 
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The e^ressioii “by law admiosible io evidence'* meana that the certificate ahould 
by some proviaion of law be admissible in evidence as such a certificate without 
further proof.^ A medical certificate is such a certificate and the issue or use of a 
false medical certificate does not render a person liable under this section or s. 19$,* > 

198. Whoever corruptly uses or attempts to use any such certificate 
Uaios as trae s eex- as a tTue certificate, knowing the same to be false 

in any material point, shall be punished in the same 
manner as if he gave false evidence. 

COMMENT. — This section is connected with s. 197 just as s. 196 is connected 
with bs. 193, 194, and 195. 

199. Whoever, in any declaration made or subsribed by him, which 

declaration any Court of Justice, or any public ser- 
,n ded.^rti^htehii vant or other person, is bound or authorized by 
vvidcTCe. ”"*''*'*** ** ^ receive as evidence of any fact, makes any 

statement which is false, and which he either knows 
or belives to be false or does not believe to be true, touching any point 
material to the object for which the declaration is made or used, shall 
be punished in the same manner as if he gave false evidence. 

CO.M.MENT. — This section makes the i>enalty attached to the offence of giving 
false evidence applicable to declarations which, although not compellable, have, 
on being made, the same effect a-s the compuhory declarations referred to in ss. 61 
and 191.* Voluntary declarations ore thus pioved on the same level as compulsory 
declarations. 

Infiredienta. — This section reiiuires three essentials : — 

1 . Making of a declaration whieli a Court or a public servant is bound or authorised 
l>y law to receive in evidence. 

3. Making of a false statement in such declaration knowing or believing it to be 
lulse. 

3. Such false statement must tie touching any point material to the object for 
^^iucil the declaration is made or used. 

200. Whoever corruptly uses or attempts to use as true any such 
t'tina u true eueh declaration, knowing the same to be false in any 

"'iobc*’wie. nuitcrial point, shall be punished in the .same man* 

ncr as if he gave false evidence. 

hltplanation . — A declaration which is inadmissible merely upon the 
ground of some informality, is a declaration witliin the meaning of sec- 
tions 199 and 5400. 

t OMMBNT. — ^This section is ooimected with the last section just as s, 198 is 

. * Mahabir Thakitr, (1916) 543 C. * Prajulla Ktnnar Khma.wa. 

1. ,1. 428 ; Kumar CMoudhuri, (1936) * I'edamuttu, (1368) 4 M. H. C. 

13 Pat. 21 ; j^afuUa Kumar Khara, 165; [1943] Nag. 547. 

U942J 1 Ca). 576. 



leo 


THE INDIAX PENAL CODE. [CHAP. M. 


with •. 197 or s. 196 with ss. 198, 194 and 195. The person who uses a false decla- 
ration is made liable as one who makes it. 


201 . Whoever, knowing or liaving reason to believe that an offence 

Caiuinffdisa arance committed,^ causes any evidence of the 

of evidence ofoffence, commission of that offcnce to disappear, with the 
eomn ^n- intention of screening the offender from legal pnnish- 
ment, or with that intention gives any information 
respecting the offence which he knows or believes to be false, 


shall, if the offence which he knows or believes to have been com- 
mitted is punishable with death, be punished with 
a a capital o cnce, innprisonment of either description for a term wliich 

may extend to seven years, and shall also be liable to fine ; 


and if the offence is punishable with transportation for life, or with 
a punishable with imprisonment which may extend to ten years, 
tranaportauon-, shall be punished with imprisonment of either 

description for a term which may extend to three years, and shall also 
be liable to fine ; 


and if the offence is punishable with imprisonment for any term 
e with extending to ten years, shall be punished with 
leu ti^'^n*yeaM' imprisonment of the description provided for the 
impnaoumeni. offcnce. for a term which may extend to one-fourth 

jmrt of the longest term of the iinjirisonment provided for fhc offence, 
or with firife, or with both. 


ll-Ll'STBATION . 

A, knowing that B lias murdered Z, assists B to bide tlir body witli tiic intentiui. 
of screening B from punishment. A is liable to imprisonment of cither description 
for seven years, and also to line. 

COMMENT. — Object. — This section relates to tlu- disappearance of any evideiicf 
of the commission of an ofTence and includes elso the gitdng of false information 
with the intention of screening an onendei. Sei-tions 202 and 208 relate to tin 
giving or omitting to give such information, and s. 201 to the destruction of docuinrn- 
tary evidence. 

There are three groups of sections in the Code relating to the giving of information 
First, ss. 118-20 deal with eonceulnient of a design to commit an offence ; seconclls 
ss. 176, 177, 181 and 182 de.'il with omission to give information ami with the giving 
of false information ; and, thirdly, ss. 2U1-208 deal with causing ttie disappearnnrs 
of evidence. 

This section is intended to rcacli ac ts to wliieli ss. 193 and 105 do not cxtcml 
and not include acts falling under those sections,' 

Scope — The Bombay and the Calcutta High Courts have held tliat this sectiop 
does not relate to the principal offender but to persons other than the actual eri 

' Mussammal Sharina, (l»84) P. R. No. 42 of 1884, 
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mlnal who, by causing the evidence of the offence to disappear, assists the prindpal 
to escape the consequences of his crime.’ 

The Allahabad High Court has held that a person who has actually committed 
a crime himself is none the less guilty of removing traces thereof if it is proved 
against him that he has done so.* Similarly, the Madras and the Patna High Courts 
are of opinion that this section and s. SsOS are applicable to a person who is guilty 
of the main offence, though in practice a Court will not convict an accused both 
of the main offence and under this section.* But if the commission of the main 
offence is not brought home to him, then lie can be convicted under this section.* 
The illustration to this section indicates wry clearly that it applies only to persons 
other than principal offenders. But where it is impossible to say definitely that a 
person luis committed the principal offence he cannot 05ca[>e eomdetion under this 
section merely because there are grounds forsuspicion that he might be tbe principal 
culprit.* 

The Privy Council has laid down in Btgu v. King-Emperor* that a person accused 
of murder could be convicted under this section without any further charge. Five 
persons were charged under s. 302 with murder, and two of them were convicted. 
The evidence established that the oUt^r three had assisted in removing the body, 
knowing that a murder had been committed. Without any further charge being 
made, they were comicted under tliis section of causing the disappearance of 
evidence. It was held that the conviction w'ithout a further charge having been 
made was warranted by s. 237 of the Code of Criminal Procedure. In the light of 
this decision tlie Bombay and tite Calcutta view is nut tenable. ■ 

1. ‘Knowing or having reason to believe that an offence has been com- 
mitted.' — It must be proved tliat an offence, the evidence of which the accused is 
charged with causing to disappear, lias actually been committed ,’ and that the accused 
knew, or had iaforinution sufllcient to lead him to believe, that the offence bad 
been coiiunitted.* * • 

Help rendered to conceal crime Where a (icrson through fenrUid not inter- 

pose to prevent the cuininission of u uiunler, and afterwards heljied the murdcrere 
in eoneealing the boily, it was held that he was not guilty of ubetiiieiit of murdec 
but was guilty of an offence under this aertion.* A person who assists the actual 
murderers in removing tlic corpse of tiieir victim to a distance from the place wliere 
the murder wsis coiiunitted is prima Jarir guilty of an offence under tiiis section, 
until he i-an estalilish tliat he acted under compulsion.** \Miere it apjieuTed fiom 
tile statement of the accused that he took from the men who. aeeurding to him, 
committed the murder, a jewel which was unquestionably the pro]iorty of the 
deceased and he hid it and produced it later, it was lield that the atcus^, when 
be liad tin' jewel, hud the intention of screening the offender, whoei'cr he was, from 
legal jiunishinent and so was guilty of an offence under this scietion.'* 

‘ Ghanarliam, (1000) 8 Uoni. L. R. 27 Bom. L. K. 707, followed in Mata 
■'•ftd: Torap AU, (1303) 22 Cal. 033; Din, (1020) 5 Luck. 255. 

litmaswami OouniUm, (1003) 27 Mad. * ..-Ibdui A'adtV, (1330) 3 All. 270, Fm. 

‘•tTl. * Afatnkt .V/tKscr, (1335) II Cal. 010. 

• Hot Piari, (1020) 40 411. Ttt. » Goburdhun Hera, (1800) 0 \V. R. 

^ Chinna Oaugappa, (1030) 54 Mad. (Cr.) 30. 

I lis; Hup \iiraiu Kuniii, (1030) 10 ■* Auiar, (1024) 47 .Ml. 300; Bigu, 

1 ‘’-d. 140. (102.5) 52 I. A. 191, 6 Lah. 220, 27 

' * yebfi Mandat, (1930) 10 Pat- 300. Bom. L. R. 707, followed in Mata Din, 

‘ Public Prosecutor v. I'enkeUatnmu, (1029) 5 Luck. 255. 

(i‘.>aa) SO Mad. 63. “ Public Prosecutor v. Afunisomt, 

* (1023) 52 I. A. 101, .6 Lah. ‘226. (10411 Mad. 508. 

i 1 V. C._U 
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202. Whoever, knowing or having reason to believe that an Ofltence 
Intentional omtaaion has been Committed, intentionally omits to give 
any information respecting that offence which he 
to infonn. jg jegally bound to give, shall be punished with 

imprisonment of either description for a term which may extend to six 
months, or with fine, or with both. 

COMMENT. — This section punishes the illegal omission of those who are by 
some law bound to give information, when such omission is intentional. It is 
similar to s. 176. See ss. 44 and 45, Criminal Procedure Code, as to the persons 
legally bound to give information. 


203.^ Whoever, knowing or having reason to belive that an offence 
G v' false i for been committed, gives any information re.spect- 

matton^ resii«iiiig an ing tliat olTence wliich he knows or believes to be 
offence commuted. false, shall be punished with imprisonment of cither 
description for a term wliich may eiftcnd to two years, or with fine, 
or with both. 


Explanation . — In sections 201 and 202 and in this section the word 
‘ offence ’ includfjs any act committed at any place out of British India, 
which, if committed in Briti.sh India, would be punishable under any 
of the following sections, namely, 802, 804, 882, 392, 898, 394, 895, 
896, 397, 308, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 460. 

COMMENT. — The Ivibility under this section altaclics to any one wlio gives 
false inforitialioii whether he is legiiUy bound to furnish such information or not. 
The object of the Legislature is to discourage and punish the giving of false informa- 
tion to the police in regard to oflcnces wliieh arc actually eommiticd and which the 
person charged knows, or has reason to believe, has been actually committed. 
The section eontcinplutcs infonnaliun volunteered by some person. 


204. Whoever secretes or destroys any document which he may be 
„ . j lawfully compelled to produce as evidence in a Court 

ment to proent its of OP III anv profetding lawfully held before 

production as cadence. ... i . 

a public servant, as such, or obhtcralcs or renders 
illegible the whole or any part of such document with the intention 
of preventing the same from being produced or used as evidence before 
such Court or public servant as aforesaid, or after he shall liavc been 
lawfully summoned or required to prodqee the same for that purpose, 
shall be punished with imprisonment of cither description for a term 
which may extend to two years, or with tine, or with both. 

COMMEiNT. — Section 175 dealH with omission to produce or deliver up any 
document to any public servant, this section deals witli secretion or destruction of 
a document which u person may lawfully lie cuiiipcllcd to pnaluce in a Court. A 
person may secrete a document not only when the extotcnce of tlie document is 
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unknown to other peraons and for the purpose of preventing the existraoe of the 
document coming to the knowledge of anybody, but also when the existence of the 
document is known to others.i 

The offence under this section is an aggravated form of the offence punishable under 
8, 175. The section applies whether ^e proceeding is of a civil or criminal nature. 

CASES. — Secretlnit document, — Where the plaintiff in a suit referred to arbi- 
tration by consent, with a view to prevent a witness from referring to an endorsement 
on a bond, snatched up the bond which was lying beside the arbitrator, ran away, 
and refused to produce it, it was held that he had committed this offence.* 

Destroying document. — Where a police-officer took down at first the report of 
tiic commission of a docoity made to him, but subsequently destroyed tliat report 
Sind framed another and a false report of tlie commission of a totally diSerent offence, 
he was held guilty of this offence.* 


205. Whoever falsely personates another, and in such assumed 
False iwrsonaUon for character makes any admission or statement, or 
OT confesses judgment,* or causes any process to be 

issued or becomes Imil or security, or does any 
other act in any suit or criminal prosecution, shall be punished with im- 
prisonment of either description for a term which may extend to 
three years, or with fine, or with both. 

COMMENT. — Tlic offence punishable under this section is not merely dieating 
by using a fictitious uumc, but by falsely assuming to become other real person 
and in that oharacter making an admissible statement, confessing judgment, or 
causing any prwess to be issued, etc. , 

.Any fraudulent gain or u benefit to tlic offender is not an essential eltnient of this 
offence.* Where A ]K'rsonated U at a trial with B’s consent, w-bieli was given to 
save himself from tile trouble of making an ap]>earance in person before a Magistrate, 
It was held that A was guilty of an offence under this section, and B was guilty 
Ilf alietinent of the offence.* 


1 . ‘Confesses Judgment, ' i.e., aUows a decree to be passed against himself. 

Personation of imaginary person. — There is a conflict of opinion on the point 
iiiietlier a ]>crBon eoinmits un oflencr under this section by personating a purely 
iinugiiiiirs ]>rsun. The Culeuttu High Court has lield that a person by spelt persona- 
tion euminits iiii offence under tiiis section.* The Madras High Court, dissenting 
fruiit the above ruling, bus licld that it is not enough to show the assumption of a 
lielituius name ; it must al.su uppear that the ussuiiu'd name was used us a means 
of falsely representing some utlier indh'idiud.'' 

•teeording to the Knglisli law also such un assumption of on imaginary person 
dot-, not amount to any offence.* 


' Siwnbihari Bay., (10110) 58 lUd. 
bt'ii, s.ii. 

^ Subramania Gkamvatki, (1881) 8 
Mild. 201 . 

, MiUiamad Shah Khan, (1898) 20 

'ill- .‘t07. 

* Suppakm, (1803) 1 M. H. C. 450; 


Kalya, (1003) 5 Bum. L. U. 138. 

• SuppakoH, ibid. 

• BhMo Kahar, (1802) 1 lud. Jur. 
O. S.123. 

’ Kodar BavuUan, (1807) 4 M. H. C. 
18. 

• Martin, (1879) 5 Q. B. D. 84, 
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206 . Whoever fraudulently removes, conceals, transfers or delivers 
, , .to any person any property or any interest therein, 

or oonoeaUnent of mtendmg thereby to prevent that property or 
sdroR*u ot interest therein from being taken as a forfeiture or 

in execution. satisfaction of a fine, under a sentence which has 


been pronounced, or which he knows to be likely to be pronounced, 
by a Court of Justice or other competent authority, or from being taken 
in execution of a decree or order which has been made, or which he knows 


to be likely to be made by a Court of Justice in a civil suit, shall be 
punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


COMMENT. — The concealment or removal of property eontcmplated in this 
section must be to prevent the property from beinff taken. Where the propertj 
is already taken and the removal is subsequent, the offenc-c under this seetiuii is 
not committed.* Tiie word ‘taken* has bcfn used in the sense ol ‘seized* or ‘taken 
possession of.’* 

A creditor commits no fraud who untieipates other ereditors and obtains a dis- 
eharge of his debt by the assifm»ient of any projicrty whieh 1ms not already been 
attached by another creditor.* 

Sections aofl, 207 and 208 have the effect of rcnderiiij' eiiiuinal ali eolhisive inodev 
by whieh creditors, or lawful elaimants may lie defeated of their just remetlic'' 
Sections 421-424 <leal with fraudulent transfern. 

Under this and the next .section a civil suit must be actually pending before n 
Court, and not merely intended to Iw filed.* 

207. Whoever fraudulently accepts, receives or claiitis any property 

FiBujuient rium to Or Hoy iiitcrcst tbcrciii. knowing that he has no 
OT "Sht or rightful claim to such jiropcrty or interest, 
in execution. yj. practises aiiv clcccption touching any right to 

any property or any interest therein, intending thereby to prevent tlml 
property or interest therein from lieiiig taken as a forft'itiire or in 
satisfaction of a fine, under a sciitenee wliieh has been jironouiic'ed, 
or which he knows to be likely to be pronounced by a Court of .lustiee 
or other Competent autlwrity, or from being taken in t'xeeulion of 
a decree or order which has been made, or whieh ho. knows to be lik< l>' 
to be made by a Court of Justice in a civil suit, sliall be punished witli 
imprisonment of either description for a term whieh maj* extend to 
two years, or with fine, or with both. 

COMMENT. — ^Tliis section deals with the iecei\ er, ureeptur. or elHiiiier of projx'i 
who tries to prevent its seizure as u forfeituiv. It punihlies the accomplice jusl 
the preceding scetion punishes the principal oflcndcr. 


* Jlfur/i,(1888)8A. W.-\.2a7. t.lJO. 

* Sahebrao Baburao, (1030) 38 Bom. • A/. ,y. Ponumvami, (1030) 8 R.in- 

L. R. 1192. 2(i8. 

* Appa Mallya, (1876) I’nrep. Cr. 
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208. Whoever fraudulently causes or suffers a decree or order to 
FnHiduientijr passed against him at the suit of any person 

nw decree for lum not for a sum not due, or for a larger sum than is due 
to such person or for any property or interest in 
property to which such person is not entitled, or fraudulently causes 
or suffers a decree or order to be executed against him after it has been 
satisfieil, or for anything in respect of which it has been satisfied, shall 
be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 


H.I.CSTRAT10N. 

A inslilutps a suit against Z. Z, knowing that A is likely to obtain a decree 
against him, fraudulently suffers a judgment to pass against him for a larger amount 
at tile suit of JJ, who has no just olalni against Jiim, in order that B, either on his 
own account or for the benefit of Z. may share in the proceeds of any sale of Z's 
property which may be miulc under .A’s decree. Z has committed an offence under 
tills section. « 

COMMKNT. — Tills section prevents the abuse of get ting some one to file a collusive 
suit for rei-overy of tlic wliole profierty and suffering a decree to be passed. It 
punislios persons iimking fictitious claims in order to secure the property of the 
<lefen<ltint against persons to whom he may become indebted in ftiture. 

209. Whoever fraudulently or dishonestly, or with intent to injure 

Dikiionriiiy mnliinit annov any person, makes in a Cotirt of Justice, 
isise claim in Court, which hc knows to hc falsc. shall be 

punished witii imprisonment of cither description for a term which 
may cxlt'rid to two vears. and shall also be liable to Anc. 

( OM.MKNT. — This section relates to false and fraudulent claims in a Court of 
Justiis". It IS iiiueh wider tlnvii tlic last section as it applies to a person wbo is 
lu-tiiur friiuiiiiiently or dLshotic^tly. Not only must the eltiini be false witbin the 
kno’ivlc.liie of the person niakins; it. hut the object of it must be to defraud, to cause 
wrongful loss or wrognful gain, to injure or to annoy. Tlic section punishes the 
ni.ikiiig of II fal.se claim. Tlic offciiw will be complete as srain as a suit is filed. If 
a person applies for tlie execution of a decree wliich has already beeft executed 
Ills act w ill 1 m’ ail offi-niv under tlic next scidioii.* 

210. NMuicvcr fraudulently obtains* a decree or order against any 

obtuin. ® f”* 

lORfiwns. for sum not is duc, or foF Oily property or iivterest in property 

to which he is not cntilletl, or fraudulently causes 
it decree or order to be executed against any person after it has been 
Mitisfieil* or for anything in respet't of which it has btH'ii satisfied, or 
fraudulently suffers or jicrmits any snch act to be tlone in his name, 
sliall be juniisbeil with imprisonment of either description for a term 
"’liicli may extend to two years, or with fine, or with Ixith. 

MahlooH. {I860) 12 W. R. [l»«i] Nag. 680. 

'' (t'r.); Biiimilla Khan y. Hambhav, 
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COMMENT. — ^Thij section is the counterpart to s. 208 in respect of fraudnlent 
decrees, just as s. 207 is the counterpart to s. 206 in respect of fraudulent transfers 
and conveyances, the object of the Code being to strike both parties alike with the 
same penalty. This section, taken together with s. 208, will enable both plaintiff 
and defendant to a fraudulent or collusive suit or execution to be dealt with alike. 

1. ‘Obtalna.’ — ^The offence is committed when the decree is fraudulently 
obtained and the fact that the decree has not been set aside, though admissible to 
prove that there was no fraud, is not a bar to a prosecution under the section.* 

2. ‘Causes a decree or order to be executed .... after It has 1)^ en satisfied. 
The mere presentation of an application for the execution of a decree already 
executed will not be sufficient. The accused must have caused the decree to be 
executed against the opposite party after it had been satisfied ;• or obtained an 
order for attachment for a sum already paid.' Wliere the decree-holder docs not 
want to proceed with the execution and gets his execution application dismissed he 
cannot be convicted of on offence under this section.* 

The fact that the satisfaction is of such a nature that the Court executing the decree 
could not recognize it does not prevent the decree-holder from being convicted of an 
offence under this section.' . 


211. Whoever, with intent to cause injury* to any person, institutes 
False chaixe of of. fauses to be instituted any criminal proceeding* 
wiih intent against that person, or falsely charges* any person 
with having committed an offence, knowing that 
there is no just or lawful ground* for such proceeding or charge against 
that person, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to two years or with fine, or with both ; 

and if such crimilnal proceeding be instituted® on a false charge of an 
offence punishable with deatli, transportation for life, or imprisonment 
for seven years or upwards, shall be punishable with imprisonment <if 
either description for a term which may extend to seven years, and shall 
also be liable to fine. 


COMMKNT. — This section includes two distinct olteiiccs: — 

(1) Actunlly instituting or causing to be instituted false rriminal proceedings 
against a person. 

(2) Preferring a fabc clmrge against a person. 

The first assumes the second, but the second may be coniniitted where no criminal 
proceedings follow. 

The necessary ingredients to constitute either of the aljove offenees are— 

(1) The eritninol proce<-dings must be instituU-d, or thefabc charge made, 
with intent to injure. 

(2) The eriminal pr<iceedings must l)c liistitutcd, or tlie false charge must 


Cal Karim, (J905) 33 

* Btsmiiia Kluvn v. Ramhhau, [1046] 


Nag. 086. 

‘ Atailhtib Chundtr Atorimdmr v. 
Nwodrrp Chwiihr Pundit, (1888) 16 
t^al. 126 ; Afuttu'omon Ck'tti, (188J) 
4 Mud. 325; Pillala, (1885) 0 Mud. 
101 . 
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be made, without Just or lawful grounds, in other words, Itnuut be made 
maliciously, 

Difference is made in punishment according as the charge relates to offences puai- 
ahable with imprisonment which may extend to seven years or more or otherwise. 

The mere making of a false charge is punishable under the first part of the sectum. 
If a case jiets no further than a police inquiry, it falls within that part. But under 
the second part there should be an actual institution of criminal proceedings on a 
false charge.' Two conditions are necessary before the enhanced punidiment 
provided in the second paragraph could be inflicted: (I) proceedings on the false 
charge should have been actually instituted, and (2) the false charge must be in 
respect of an offence punistiable with death, transportation for life, or imprisonment 
for seven years or upwards. 

Sections 182 and 211. — According to the Bombay High Court tliere is a clear 
distinction between a false charge which fall.) under s. 211 and false information 
given to the police, in which latter case the oftrnce fails under s. 182. A person 
prosecuting another under s. 1 82 need not prove mali ce an d want of leasonabie 
and probable cause except so far a s they aiv imnlie^ in tlMMii-t of mvfng inTormaSon 
known to be i^e, with tlie knowledge or likeliliood that such information would 
lead a public servant to use his power to the injury or annoyance of the complainant. 
In an inquiry under s. 211, on tlie other liand, proof of tite absence of just and 
lawful ground for making the charge is an important elcjnent.* If the information 
conveyed to the police amounts to the institution of criminal proceedings against a 
defined person or amounts to the falsely charging of a defined person with an offence, 
then the person giving such information is guilty of an offence under s. 211 . In 
such a case, s. 21 1 is, and s. 1 82 is not, the upjwopriate section under which to frame 
a charge. Section 182, when rejid with must be understood as referring to 

cases where the information given to the public servant falls short of amounting 
to institution of criminal proceedings against a (^Hncd person and falls short of 
amounting to tlic falsely charging of a defined ixrson with an otfcTjce as defined 
in tlie Penal Code.* 

The Calcutta, the Madras, the Allalutbad and tiie Patna High Courts differ from 
tlie view of the Bombay Higli Court. 

Tlie Calcutta High Court has ruled that a prosecution for a false cliarge may 
be under s. 182 or s, 211. but if the false charge wa.» a serious one, tlie graver s. 211 
should be applied and the trial should be full and fair.* Wlwre u false cliarge is 
made to the iwliec of u cognizable offence the offence committed by the (lerson 
making tlie charge falls itliin the meaning of s. 21 1 and not s. 182.* 

The Mtulrus High Court has held that there is no error in a coirt'iction under 
s. 182, when the false charge made before tlie jioliee was ]iuni.siinble under the 
final eluii.ie of s. 211. The Higli Court may quash the eonvietion and sentence 
•or the minor offence and direct a trial liefore a tribunal having jurisdiction for 
tile graver offeiu'e. IVhether it will do so, or not, is a question, not of law, but of 
isiK'tiiency on the facta of tin* ]MtrUcular rase.* 

Tlie Ailiihubud High Court has held that where n speeifle false charge is made, 

‘ Karitan Jr»a»g, [1»41] 43 Bom. « Saradu Protad Chatteritr. (1904) 
L it. 858, (1940) Bom. 22. 32 Cal. 180, followed in Gati Mandal, 

Per llunade, J., in Baghtiiytidra (1905) 4 C. L. .1. 88. 

V- KashintUhbhat, (1894) 19 Bom. 717, • Uiridhari Xaik, (1901) 5 C. IV. N* 

72,. -27. 

Apaija, (1018) 15 Bom. L. R. 574. • 


(1873) 7 M. H. C. (Appx.) 5. 
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the proper section, for proceedings to be adopted under, is s. 211.* Although it is 
difficult to see what case would arise under s. 211 to which s. 182 could not be applied 
yet 8. 182 would apply to a case which might not fall under s. 211. The offence 
under s. 182 is complete when false information is given to a public servant by a 
person who believes it to be false, but who intends thereby to cause such public 
servant to institute criminal proceedings against a third person. Thepflence is 
complete although the public servant takes no stepts towards the institution of 
snob criminal proceedings. There is no restriction imposed by the Penal Code or 
by the Criminal Procedure Code upon the prosecution of an offence eltlier under 
8. 182 or s. 211. It appears that it has been left to the discretion of the Court to 
determine when and under what eireumstanees prosecution should be proceeded 
with under ss. 182 and 211.* The soundness of this view is doubted in subsequent 
cases.’ 

The Patna High Court has followed the view of the Calcutta High Court.* 

The Lahore High Court has licUi that an offence under s. 182 is included in the 
more serious offence under s. 21 1 and a prosecution for a false charge may be either 
under s. 182 or s. 211 tiiough clearly if s. 211 apply and the false charge is- serious, 
prosecution should be under s, 211.* 

The Rangoon High Court ia of opinion that an offence under s. 211 includes 
an offence under s. 182, but the converse docs not hold good.* Where the acensed 
laid a false charge of robbery and hurt in an information before the police, which 
was, after inquiry, thrown out, and subsequently the aceused lodged a romplaint 
in Court for tl«e sanie offence which the Magistrate dismissed us false on the police 
report, it was Jield differing from the above ease that the aceused rommitted an 
offence which came both within the purview of .s. 182 and s. 211 hut iie slioukl be 
prosecuted under s. 21 1 us it was a more serious offenoc,’ 


1. ‘Intent to cause injury.’ — ^This is an essential port of the offence.* The 
phrase is precisely the sluic as th? Knglish legal term “maliciously." 

2. ‘Institutes or causes to be Instituted any criminal proceedinds. 

Under this section 'instituting a eriiniuii) proceeding’ may be treated n.s on offence 
in itself aiKirf from -falsely e-harging’ a iK-rson with having comniif ted ofiencc. 
There arc two modes in wliieh a jiervon aggrieved may seek to put the criminal law 
in motion : (1 ) l)y giving infuriiiation to the polii-e (Criminal Procedure Code, 
s. 1.51), and (2) bv lodging a complaint la-fore a Magisinite (Criminal Proeeduio 
Code. ss. in«), 200 ). A person vvlio sets the criminal h»w in motion by innkiiig 
to the police a false charge in rf-jiect of a riignizablc (iffnirr institutes criniiiial 
proceedings.* But as tiie polu*e no power to take any proceedings in noti- 

r.ogniztif>le ca-tl-s without orders from a Magistnile, a false charge of such offenei-. 
made to the ]>(ihee, is not an institution of eriniinal proceedings, but merely a false 
ehorge.” The dislinctiun between eogni/.ab]t- and nnn-eungi/aible offences relates 
to the powers of the police only, and it will, therefore, seem that the falre charge 


* Jxg/il Kiihorr, (188(t; 8 \II. HH'J. 

* Per Hdgo. ('. .1., in Jlunlin Tiwari, 
(1803) I. I AH. jm, 3;iH. 

’ Kojt/ii Rnm, (1024) 22 A. L. .7. R. 
82!); Samokhan, (1021) 20 Cr. L. .7. 30t. 

* Darogn Gope, (102.'J) S Pat. .S3. 

* Xota Rum, [1042] Lah. 705. Sec 
Mulhra v. Roora, (1870) 1*. R. No. 10 
of 1870: Torlur Mai v. Mussammat 
Bholi, (7 882) P. R. No. 1 4 of 1882. 


• Rnmbruse, (1028) 0 Ran. .WS. 

’ 'Ma Rate, (1030) « Rsfti. 409. 

• Gopal IJhanuk, (1881) 7 Cal. 00. 

• Jijibhai Govinti, (1800) 2‘2 Bom. 
iiOO; Karim Bukxh, (1888) 17 Cal. 674, 
F.B. ; Parahu, (1883) 5 All. 608; Na»- 
junda Bau, (1800) 20 Mad. 70; Mul. 
Biiiia, [1037] Nag. 888. 

** Karim Bukah, sup. 
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of any offence, whether cognizable or non-cognizable, before a Magistrate is an 
institution of criminal proceedings. 

3 . ‘Falsely charges.’ — The word ‘charges’ means something different from 
‘gives information.’ The true test seems to be, does the person who makes the 
statement which is alleged to constitute the ‘charge’ do so with the intention and 
object of setting the criminal law in motion against the person against whom the 
statement is directed? Such object and intention may be inferred from the language 
of the statement and the circumstances in which it is made.* The false charge 
must be made to a Court, or to an ofHcer who has power to investigate and send 
it up for trial.* Where the tribunal before whom the complaint is made is not 
competent to take any action direct or indirect to punish the persons complained 
against, it cannot be said that tlie accused ‘charged’ such persons with any offence 
or that his intention necessarily was that action should be taken against them.* 
A false petition to the Superintendent of Police, praying for tlic protection of the 
petitioners from the oppression of a Sub-InsjHvtor, which may be effected by some 
departmental action, docs not aincunt to such a false charge.* It is enough that 
a false cliarge is made tfiougli no prosecution is instituted thereon.* Where a 
person who gives false inforiiintion as to the commission of an offence merely states 
tliat he suspects u certain otiier juTson to be tin- offender, it may he that he would 
not be liable under tins sceiion, lint wlicre it is clear that the informant's intention 
was not merely tliat the police should follow up a clue but that they sliould put the 
alieged offender on trial, the informant is guilty of an offence under this section.* 

Bare statement Is not false charge. — A statement to the ixillcf of a suspicion 
that a particular person lias committed an offence i. not a charge witliin the mean- 
ing of tin’s section, nor does it aiiimint to institution of, criminal proceedings ; and 
H conviction cannot lie had on pi oof that the suspicion w,is unfounded.’ Tlie 
accused iiuulc a report to the police that his buffalo liad been poisoned and that 
he suspected two jiersons wliom iie named of Imviilg adminfstered the poison. Tlie 
lioliec made an iiupiiry and reported tliat there was no ease of jKiiitbning and the 
cliarge was -struck out. One of the piTsons tlicn brought a complaint under this 
section against the accused. It svas licld th.«t the report to the police did not amount 
to a char|>c of a criminal offence.* 

Statement under s. 162, Criminal Procedure Code.— statement under 
s. 16l!, Criminal Procedure Code, in anssscr to ijuestions jnit by a policc-otriccr making 
an investigation under s. Kil of tlie t ode, cannot lie made tlie. basis of a prosecution 
under this section.* 

4. ‘Knawlng that there is no Just or lawful ground.’ — ^I'hi*) expression is 
the equivalent of live tsnglisU twhimnil phrase "ssitUout reasonable or probable 
cause,’' which moans an tionest belief in the guilt of the acruseil l>as«l ujion a full 
conviction, founded iijioii reasonable grounds, of the existence of a .state of eiroum- 

* Hnynn Kutli. (lO(W) 20 Slaii. * Abut Husa», (lti77) 1 All. 497; 

«4:j; (1872) P. U. No. It of Chfuna Mulli Gotcd<t, (190;i) 27 Mad. 

1872. • ' 120. 

’ Jamoona, (1881) 0 Cal. 620: Simn • Piirmrhtti'ar Lat, (1925) 4 Pat. 478. 

('helti, (1909) 38 Miul. 258, overruling ’ Brawantirid Bhutlackarje^, (1881) 

ffamana f.'owd, (1908) 31 Mad. .‘>06; 8 C. 1.. U. 833; Karigmvda, (1804) IS 

Mathura Pramd, (1017) 30 All. 713. Bom. 51. 

* Bhawani Sahai, (1032) 18 Lah. * Abdul Ghafur, (1024) 6 Lah. 88. 

a(>8. • Jiamana Gmcd, sup.; Krbdtna BaS- 

* Abdul Hakim Khan Chaudkuri, padithaya,{l909)‘20M.h.3.l3i. 

(1031) 39 Cal. 384. 



THE mOIAN FEHAt. CODE. 


[ CHAP. 


m 


staaoee, which, assuming them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of the accuser, to the conclusion 
that the person charged was probably guilty of the crime imputed. There must 
be: 

First, an honest belief of the accuser in the guilt of the accused ; 
secondly, such belief must be based on an honest convictioh of the existence of 
the circumstances which led the accuser to that conclusion ; 

thirdly, such belief must be based upon reasonablegrounds ; that is.such grounds 
as would lead any fairly cautious man in the defendant’s situation so to believe ; 

fourthly, the circumstances so believed and relied on by the accuser must be 
such as amount to reasonable gound for belief in the guilt of the accused.' 

A person may, in good faith, institute a charge which is subsequently found 
to be false, or he may, with intent to cause injury to an enemy, institute criminal 
proceedings against him, believing there are good grounds for them but in neither 
case has he committed an offence under this section. To constitute this offence it 
must be shown that the person instituting criminal proceedings knew there was no 
just or lawful ground for such proceedings.' 

In the absence of any special circumstances to rebut it, the judgment of one 
competent tribunal against the complainant affords very strong evidence of reason* 
able and probable cause,* 

5. ‘If such criminal proceeding be Inatltuted.’ — Tliere is a divergence of 
views between the Calcutta, tlie Madras and the Patna High Courts on tlic one hand, 
and the Allahabad and the Lahore High Courts on the other, on the question whether 
the latter part of the section applies to such cases of complaints to the police which 
are disposed of without a fovinal magisterial inquiry. A full bench of Uie Calcutta 
High Court has held that the latter part would apply to such cases where the charge 
related to the more serous office.* Tliis ease is followed by the Madras.' and 
the Patna* High Courts. The test to apply is, — did the person who makes the 
charge intend to set the criminal law in motion against the person against whom the 
charge is made ?’ 

The Alloliabad High Court has, on the other hand, held that to constitute the 
offence defined in the second paragraph of this section, it is necessary that criminal 
proceedings should he instituted. Where the offence committed docs not go further 
tJian the making of a false eliarae to the poliee, the making of such charge does 
not amount to institution of criinindt proceedings, and the offence committed will 
fall within the first paragraph, ucitwithstanding that the offence so falsely charged 
may be one o£ those referred to in the second paragraph.* The former Chief Court 
of the Punjab held likewise.* 

Civil remedy. — A person aggrieved by a false cliarge may, if lie choose, sue in 
a civil Court for damages for malicious ]>rosccution, instead of faking criminal 
proceedings under tliis section. 


' Hicks V. Faulkner, (187fi) 8 Q.B.D. 
l«r, 171. 

= Cliidfla, (1871) a N. W. P. !127; 
Murad, (18(13) P. R. No. 29 of 1804. 

* Parimi Bapira-su v. Bellankonda, 
(1860) 3 M. II. 238. 

* Karim Buksk, (1888) 17 Cal. 574, 

t.B. 

' Nanjmda Bau, (180C) 20 Mad.70 


• VamruhtBar Lai, (1 925) 4 Put. 472. 
’ Mallappa Beddi, (1908) 27 Mad. 

127, 128. 

• Bixhfthar, (1898) 10 AH. 124; 
Pitam flai, (1882) 5 All. 215. 

' Sultan, (1887) P. R, No. 8 of 1888; 
Khan Bahadar, (1 888) P. R. No. 26 of 
1888: aamaynrt, (1907) P. R. No. 26 of 
1908. 
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CASES. — Where a man burnt hia own house and chart!^ another with the oflBenoe, 
it was held that he bad committed an offence underthis section and not one aadM 
sectimt 105.' A false charge of dacoity was made to a police>offlcer, who referred 
it to a Magistrate as fhlse, and the Me^istrate ordered the charge to be dismissed 
without taking any action against the parties implicated. The person who prefened 
the charge was tried under this section. It was held that he had instituted criminal 
proceedings within the meaning of the section.* 


False charge should be made to Court or officer having Jurisdiction to 
investigate. — A woman appeared before the Station Staff Officer and accused a 
non-commissimied officer of rape, and, after a military inquiry the military authority 
held that the charge was fhlsc and directed the complainant to be prosecuted under 
thU section. The conviction was set aside, as the false charge was not made to a 
Court having Jurisdiction.* Where the accused laid a cliarge of mischief by Are 
at a police station, which was reported to be false, and the District Magistrate, 
upon the .receipt of a report to the same effect from a Deputy Magistrate, to whom 
he had sent the case for a judicial inquiry; passed an order to prosecute the accused, 
it was held that the order of the District Magistrate was bad, as the matter of the 
false charge had not come before him in the course of judicial proceedings.* 

212. Whenever an offence has been committed whoever harbours 
lisrboutiBB osender— conccals a pcFSon whom he knows or has reason 
to believe to be the offender, with the intention of 
screening him from legal punishment. 

shall, if the offence is punishable with death, be punished with 


if o capltel offenw; 

to fine ; 


imprisonment of either description for a term which 
may extend to fiye years, and shall also be liable 

# • 


and if the offence is punisiiablc with transportation forHife, or with 

, iraprisonmeut which mav extend to ten years, 

trankimrution for life, shall be putushed With imprisonment of either 
or with impneanraent. , . , ■. , 

description tor a term which may extend to three 

years, and shall als o hr I j ghle to fi ne ; 

and if the offence is punishable with imprisonment which may extend 
to one year, and not to ten years, shall be punished with imprisonment 
of the description provided for the offence for a term whieh-may extend 
to one-fourth part of the longest term of imprisonment proidded for 
the offence, or with fine, or with both. 


“Offence” in this section includes any act committed at any place 
out of British India, which, if committed in British India, would be puui- 
''hoble under any of the following sections, namely, 302, 804, 882, 892, 
894, 895, 896, 897, 898, 899, 402, 485, 436, 449, 450, 457, 458, 489 
ittid 460 ; and every such act shall, for the purposes of tliis section, be 


Shugwan Ahir, (1807) 8 W. R. * JamooMU, (ISSl) 6 Cal. 620. 

OS. « Uaibat Khati, (180S) S8 Cal. SO. 

Naujunda Bau, (180q) 20 Mad. T«. 
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deemed to be punishable as if the accused person had been guilty of 
it in British India. 

Exception . — This provision shall not extend to any case in which the 
harbour or concealment is by the husband or wife of the oifender. 

ILLUSTXATIOM. 

A, knowing that B has committed dacoity, knowingly conceals B in order to 
screen him from legal punishment. Here, as B is liable to transportation for life, 
A fa liable to imprisonment of either description for a term not exceeding three years, 
and is also liable to fine. 

COMMENT. — ^Tliis section applies to the harbouring of persons who have actually 
committed some offence under the Penal Code or an offence under some special or 
local law, when the thing punishable under sueh special or local law is punishable 
with imprisonment for a term of six months or upwards. It supposes that some 
offence has actually been committed, and that the harbourer gives refuge to one 
whom he knows or has reason to believe to be the offender with the intention of 
screening him from legal punishment. It does not apply to the harbouring of persons, 
not being criminals, who merely abscond to avoid or delay a judicial investigation.’ 

The section deals with that class of offenders who are known as “accessories 
after the fact" under the English law. An ‘accessory after the fact' is one who, 
knwoing a felony to have been committed by another, receives, relieves, comforts. 
or assists the felon. 

Exception. — ^The Exception only extends to cases where harbour is afforded by 
a wife or husband. No other reliition.ship can excuse the wilful receipt or assistance 
of felons ; a father cannot assist his eliild, a child Ids parent, a brotiicr his brother, 
a master his servant, a sen-ant his iiiast.er. 

213. Whoever acccirts or attempts to obtain, or agrees to a(‘eej)t, 

„ , any gratification for himself or anv other person. 

Tokini! gift, i-lc., tn • " , . .i, 

mender from Or anv re.stitution of property to luinselt or any 
other person, in consideration of his eoneealing an 
offence or of liis sereening aiiy person from legal |)unisluncnt for an>- 
offence, or of his not proceedin against any person for the jrnrpose of 
bringing him to legal punishment. 

shall, if the offeiiee is punishable with death, be punished with ini- 

if a ca -tai (T prisonincnt of either description for a term whieli 
may extend to .seven years, and shall also be liable 

to fine ; 

and if the offence is punishable with transportation for life, or with 

if pimiaiiaWe with whi<-h * may cxtcud to ten years, 

transpurtation fur life, shall lie puiii-shcd with iniimsoiimcnt of either de- 
ar with impriaonmcnt. ■ r , . , . , 

senption for a term w-hieh may extend to three 
years, and shall also be liable to fine ; 

and if the offence is punishable with imprisonment not extending to 
’ Ramrajchottdhury. (1645) 24 Pat. 604. 
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ten years, shall be punished with imprisonment of the description pro- 
vided for the offence for a terra which raay extend to one-fourth part 
of the longest term of imprisonment provided for the offence, or with 
fine, or with both. 

COMMENT. — The compounding of a crime, by some agreemnt not to bring the 
criminal to justice if tlie property is restored or a pecuniary or other gratification 
is given, is the oiTenoe punished by this and the following section. It is the duty 
of every State to punish criminals. No individual has, therefore, a right to com- 
pound a crime because he himself is injured and no one else. 

Ingredients. — The section has two essentials. — 

1 . A person accepting or attempting to obtain any gratification or restitnton of 
]iropei ty for himself or any other person, 

3. Such gratification must have been obtained in consideration of (a) concealing 
:m offence, or (b) screening any person from legal punishment for an offence, or 
'c) not proceeding against a person for the purpose of bringing him to legal punish- 
ment. 

Scope. — Tliis section applies only Where there has been an actual concealment 
of an offeiK-e, or screening of a person from legal punishment, or abstention from 
proceeding criminally against a person, and, as consideration for tiic same, there 
ikis lieen an acceptance of, or attempt to obtain, or agreement to accept, any 
gi :itific.ttion or restitution of property. It has no application where only an accept, 
ance of, or attempt to obtain, or .agreement to accept, any gratification or restitution 
on a promise to conceal, screen or alrstain. is proved and nothing more.' 

The section docs not apply where the compounding of an offence is legal. 

Mere suspicion. — This section is appliculdc only when it is proved that the 
person screened or attempted to be screened from legal punishment has been guilty 
«( an oUenoe and not When tlicre is merely a suspinon of his liaving committed some 
oricncf.' 


214. Whoever gives or causes, or offers or agrees to give or cause, 
oitenii* jifi or reuo- ^iiy gratification to any person, or to restore or 
Mmsl.K.™.ioWMJ«n" t'aiise restoration of any property to any person, 
me on.ndrr - jn ooiKsidcration of that person's concealing an 

ollViwe. or of his screening any person from legal punishment for 
any olTenee, or of his not proceeding against any person for the pur- 
pose of bringing him to legal punishment, 

sliall, if the offenee is punishable with death, be punished with im- 
prisonment of either description for a term which 
if .•■•Btiiiaioffcnw, extend to .seven years, and sltall also be liable 

lo line ; 


and if the offenee is punishable with transptirtation for life, or with 
If i>uiii«habiK with imprLsonment which may extend to ten vears, shall 

iiaiisixirtathin for lifr, * • « i • • .. c •..u" a 

'< nitiiimpr^oiimeni. 1)0 punislicd With imprisonment oi either desenp- 


' /frmrbaiutro Mukherjet, {102-1) 52 SanaUil Gordhandas, (1918) 15 Bom. 
• il. 1 .-> 1 . 1.. R. Oft t, 87 Bom. 658. 

~ (Until Mtflf, (IfiUO), 23 Cal. 420; 
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tion for a term which may extend to three years, and shall also be 
liable to fine; 

and if the offence is punishable with impiisonment not extending to 
ten years, shall be punished with imprisonment of the description pro- 
vided for the offence for a term which may extend to one-fourth part 
of the longest term of imprisonment provided for the offence, or with 
fine, or with both. 

Exceptim . — The })rovisions of sections iil3 and 214 do not extend to 
any yase in whii-h the offence may lawfully be compounded. 

n-LT’STii'TioNS. [BepeaUd by Act X of 1882.] 

COMMEXT. — The preceding section punishes the receiver of a gift in considera- 
tion of compromising an offence, wherciis this section punishes tlie offerer of the gift. 

Ingredients. — ^Tliis section has two essentials. — 

1 . Offering any gratification or restoration of projierty t o some jicrson. 

2. Such offer must have Iieen in consideration of the person’s (a) concealing an 
offence or (b) of his screening any person from legal punishment for on offence, or 
(e) of his not proceeding iig.iinst a ])erson, for the purpose of bringing him to legal 
punishment. 

The section prcsup_^)oscs the actual commission of an offence or tlic guilt of the 
persons screened from punishment. It is not the intention of the Legislature to 
punish the giving of gratification under u delusion that an offence hud liecn commit- 
ted or that a person was guilty of such offence. The intention is to discourage 
maliiracticcs, when offences have really been committed or when persons really 
guilty are screened, and not to ensure generol veractiy on the part of the public in 
regard to imaginary offedees or ofll'iidcrs. 

The SCI tion includes the offer of a brilie by the jicrson who has committed tin- 
offence that it is de.sircd to screen 

Section ;115 (1) of the Criminal l*roc«-durc C«alc enumerates the offenees that can 
be lawfully compounded. 


215. ^yhoevcr takes or agrees or conscuts to take* any gratification 
Taking gift to help prctcnce OF On ucfount of helping any person 

to recover stolen pro- to recover ally Dioveablc projierty of wheih he shall 
, have been deprived by any offence punisliablc 


peity, iU*. 


under this Code,* shall, unless he uses all means in his power to cause 
the offender to be apjirehcnded and eonviclcd of the offence,* be punished 
with imprisonment of eitlior deserijitiou for a term which may extend 


to tw'o years, or with fine, or with both. 


COMMEXT. — Scope. — This section is intended to ajiply to some one who, being 
in league with the thief, receives some grutification on account of helping the owner 
to recover the stolen property, without at the same time using all the inruns in his 
power to cause the thief to he apprehended and convicted of the offence. There 
is notlung in this section which should exclude an actual thief from liability under 
it if in addition to conuuitting theft he also tries to realise money by a promise to 


Karuppannen, (1882) I Weir 1Q4. 


1 



SECS. 214-215, ] OrSENCBS AOAINBT PUBUC JUSTICE. 


175 

return the stolen article. An actual thief or a person suspected to be the thief 
can be convicted under this section.* 

Ingredienta. — ^This section has three essentials. — 

1. Talcing or agreeing or consenting to take any gratification under pretence 
or on account of helping any person to recover any moveable property. 

2. The ovmer of such property must have been deprived of it by an offence 
punishable under the Penal Code. 

3. The person taking the gratification must not have used al! means in his power 
to cause the offender to be apprehended and convicted of the offence. 

Object. — The primary aim of this scedion is to punish all trafficking in crime by 
which a jjerson, knowing that property has been obtained by crime, and kngjsteg* 
Hie criminul, makes a profit out of tlie crime, while screening the offender from 
jiistiie. Tlic clear meaning of the section is that it is an offem-c to receive money 
for helping any i>cr.son to recover property stolen or misappropriated and that there 
is an oxccplion only in favour of a man who can show that he used ail means in his 
jKiwer to cause the apprehension of the offender.’ 

1. ‘Takes or agrees or consent to take.’ — Tliese words imply that the 
person taking the gratification and tlie person giving it have agreed not only as to 
tlic oliicct for which tlie gratification is to lie given, but also as to the shape or 
form tlic gnitificaticn is to take. If a i>erson has actually taken a gratification from 
another, it must lie assumed tliat he agreed to take, and the other to give it in that 
piirtieular form or shajn* i hut wlierc Uu- gratification has not actually passed and 
tliew is tt ilisiigreeincnt us to the form or sluii>c that the gratification is to take, 
tlie ide.i of agreement or consent is negatived. Thus, where two persons offered to 
secure the return of liullocks stolen from a third person for Rs. 30, and the third 
IHTson refused but offered Rs. 13. which offer was rejecteil by tlic two persons, it 
was held that they had i-omuiitteed no offence.’ This ease l»s been dissented from 
in a ease in whieli the eoiuplainaiit liad sonic of his buffaloes stolen uni the^iccused 
projioseil to the euiiipluinant that if tlie complainant gave Rs. 200 and promised 
to take no stcjis to prosecute the thieves he would procure the restoration of the 
stolen rattle. The comjilainaiit did not agree to this proposal and reported the 
matter to the poiiee. It was lied lliat the accused was guilty of an attempt to 
roiumit the offence specified in this section.* 

2. ‘Deprived by any offence punishable under this Code.’— The act by 
wliieh the proiH*rty is deprived must be the subject of an offence punishable under the 
Penal I ode. A jhtsom last a cow from the grazing ground. He heard that the 
row was with the awuvd. Tlic accused took Rs. 12 from the owner of the cow 
and promised to restore it in ten ilays. Subsequently he refused to return either 
ttie iiumcy or tiic cow. It was held that no offence under this section was coin- 
iiiiHcil.* A bullock was tied up during Uie night in its owner's house and was missing 
next iiuirning. 'Three days later the aecus^, who promised to return the bullock 
tiT a sum of money and who were paid that sum. took the owner direct to n sjiot 
ill the jungle and pointetl out the bulloek tied up to a tree. Tlie accused were I'on- 
\ leteil under this section. It was held that the tying up of the builoek in the jungle 

' .l/nAAbira, (19*24) 40 All. filii; Oro * rM'«ar.(1898)‘20 A11.880. 

fiiKliil Htii, 119471 A. L. J. 48, r.B., * JUargayan, (19‘23) 43 AU. 13V. 

meinilmg AluAimimud AH. (1900) ’28 * Shar/a, (1914) V. R.No. V ollftiS; 

, Ail, si. ,w«i«gn. (1027)SOA11. 188. Sagetkteari AAfr, (198J) 11 Pat. StO. 

' ' V«*«/ Afiaii, fl938j All, 881. 



176 


THK INDIAN PENAL CODE. 


[ CHAP. XX. 


would come within the scope of the section us it would prevent the bullock from 
going back to the owner’s house, which it would normally do if it hod only strayed 
and not been stolen.^ 

3. ‘Unless he uses all means in his power to cause the offender to be appre- 
hended. ’ — It is not for the ]iroseeution to prove tlie negative that the aroused did 
not use all his power to cause the olTcndcr to l>e apprehended. It is for the defence 
to establish that the ueeuscd did all in his power to cause the ofTender to be apprehen- 
ded.* 


216 . Wlicncvor any person eonvioted of or charged with an offence, 
being in lawful custody for that offence, escapes 

Harbouring nn'rndrr u,,,.!, niicfnrU- 

vbo has earaiwd from irom SUCH CUStOUJ , 

custody or wlioso npprf.** , , , , . . i * a 

hensiou has b*-™ or- or wlicncvcr a public scrvaiit, in the exercise of 
the lawful |K)W'ers of such jiublic servant, orders a 
certain person to be apprehended for an offence, whoever, knowing 
of such escape or order for apprehension, harbours or conceals tliat per- 
son with the intention of preventing him from being apprehended, 
shall be imnishcd in the manner following, that is to say, 

if the offence for wliich the person was in custody 
tfacaiHioi offtner , ordcrcd tx) bc apprclicndcd is punishable with 

death, lie shall bc punished with imprisonment of either description 
for a tei'in which may exteml to seven years, und shall also be liable 
to fine ; 


if the offence is punisliuVIe with transportation for life, or imprison- 


• 

if punifiiiable with 
transrortation for lift*, 
iff with inipri*fonin<*iit. 


nient for ten years, iie shall bc punished w’ith ini- 
prisonnicnt of either description for a term which 
may e.xtend to three years, with or without fine ; 


and if the offeiiec is piuii-.hable with iinjirisoninenl which may extend 
to one year and not to ten years, lie sliall be ]>unishcd with imprison- 
ment of the description provided for the offence for a term which 
may extend to one-fourth jiart of the longt^t term of the imprisunment 
provided for .such offence or with fine, or with both. 

“Offence” in this section includes also any act or omission of which 
a person is alleged to have Iweii guilty out of British India which, if 
he liad been guilty of it in British India, would have been punishable 
as an offence, and for which he is, under any law relating to extradition, 
or under the Fugitive Offenders Act, IJiX], or otherwise, liable to be 
ap])rclicnded or detained in custody in British India ; and every such 
act or omission .shall, for the jjurjwses of this .section, he deemed to be 
punishable as if the accused i)crson had been guilty of it in British 
India. 

* YuvuJ Mian, 11938J .\ll. 881. ^ Dev Huchit Rat, fl047J A. I.. J. 48, r.B. 
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EaxepHon. — ^This provision does not extend to the case in which the 
harbour or concealment is by the husband or wife of the person to be 
apprehended. 

COMMENT. — To establUta an offence under this section it must be shewn (1) 
tliat there has been an order for the apprehension of a certain person as beinf^ guilty 
of an offence ; (2) knowledge by the accused party of the order; and (S) the harbour- 
ing or concealing by the accused of the person \i'ith the iutention of preventing him 
from being apprehended.' 

The word ‘knowing' imports knowledge ofsomething actual by means of auOientic 
or authoritative Information. It implies a fact whieb can be known.* 

This section may be compared with s. 212. The latter deals with the offenoe 
of harbouring an offender who having committed an offence absconds. This section 
deals with liarbouring an offender who has escaped from custody after being actually 
coDvieted or charge<l with the offence, or whose apprehension has been ordered^; 
the latter offence is in Qie eye of the law more aggravated, and a heavier punishment 
is, therefore, awarded for it. It is thus an aggravated form of the offence punishable 
under s. 212. 

The section only takes into consideration cases where the man w-bo is harboured 
is wanted for an offence for whicli a maximum sentence of at least one year's im- 
prisonment is provided. No provision is nuuie for rases where he is wanted for 
offences for wliieh the maximum sentence is ic.ss th.an one year.* 

216 A. Whoever, knowing or having reason to believe that any 

Penalty for bar. pci sous are about to Commit or have recently coro- 
daSte* " initted robbery or dacoity, harbours them or any 

of them, with tlie intention of facilitating the coinmission of sucli 
robbery or d acoitv. or of screening them or anv of them from puni- 
shment. shall lie i»aiiislied with rigorous fmprisoAment for a term 
which may extend to seven years, and shall also be liable 'to fnie. 

Explanation. —For the iiui]»oses of this .section it is immaterial whether 
the robbery or dacoitv is intended to be eomniittcd, or ha.s been eoni- 
mittod, within or without British India. 

Exoption , — This provision does not extend to the ease in which the 
harbour is by the husband or wife of the offender. 

COMMENT. — Tliis se<-lion enables the ( ourl to inliict enhaiieed punistunent 
where Oie jKTsons iinrboiired .'ire rolibers or daeuits or wliere they intracled to tom- 
mit roblwry or diusiity. An offenw under lliis section w ill also Iw an offence under 
s. 212, but in tile com* of robbers or daeuits this section is tla“ proper one to apply. 

216B. [Ii<pcalcd by Act VllI of 1942, s. 3.) 


217. Whoever, being a public servant, knowingly disobeys any 


Piiblir iim'ant <iN- 
of law 
intent to cave 
iM’iMon from punibh' 
iiM'ul or property from 
lorfeiture. 


direction of the law as to the wuv’ in which he is to 
conduct himself as such public .servant, intending 
thereby to s-avc, or knowing it to be likely that he 
will thereby save. a;.\’ person from legal punish- 


‘ Emoanmurthi, (10-ii) 71 I. A. 8,*1, * Ihul. 

M Bom. L. R. N4-i, (lUk'iJ Mad. 237. ■* /troJJati/i AY«gA.(IW2)18Luek.017. 

I. p. c — la * 
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ment, or subject him to a less punishment than that to which he is 
liable, or with intent to save, or knowing that he is likdy thereby 
to save, any property from forfeiture or any charge to which it is 
liable by law, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 

COMMENT. — This section and tlie three following sections deal with disobedience 
on the part of public servants in respect of official duty. 

This section punishes intentional disobedience of any direction of law on the 
part of a public servant to save a person from punishment. It is not necessary 
to show tiiat, in point of fact, the person so intended to be saved had committed 
an offence, or was justly liable to legal punishment. A public servant cliarged 
under this section is equally liable to be punished, although the intention whicli 
he had of saving any person from legal punishment was founded upon a mistaken 
belief as to that person’s liability to punMhiuent.‘ 

‘Legal punishment* does not include departmental punishment.' 


218. Whoever, being a public servant, and being as such public 


Public servant fram- 
inff incorrect record or 
writing with iutent to 
save person from pun- 
ishment or proi^rty 
itom foifeiture. 


servant, charged ^itb the preparation of any record 
or other writing, frames that record or writing in a 
manner wliich he knows to be incorrect, with intent 
to cause, or knowing it to be likely that he will 


thereby cause, loss or injury to the public or to any person, or with 


intent thereby to save, or knowing it to be likely that he will thereby 
save, any person from legal punishment, or with intent to save, or 


knowing that he is likely thereby to save, any property from forfeiture 


or other charge to^ which U is liable by law, shall be punished with 
imprisonnijnt of either description for a term which may extend to 
three years, or with fine, or with both. 


COMMENT. — ^The section deals with intentional preparation by a public servant 
of a false record with the object of saving or injuring any person or property. 
The correctness of the record is of the highest importance botli to the State and to 
the public. The intention with wliich the public servant docs the act mentioned 
in the section is an essential ingrcdicut of the offence punishable under it. 

It is not necessary that the incorrect document should be submitted to another 
person, or otherwise used by the writer. 


A public servant commits the offence punishable under this section if tlie person 
whom he intends to save from legal punishment is hiiiisclf.' 

Actual commission of offence not necessary Tlic actual guilt or innocence 

of the alleged offender is imiiiateriul if the ai-cuscd believes him guilty and intends 
to screen him.* 


CASES.— Public servant framing Incorrect record to save person from legal 
punishment.— A Superintendent of Police gave a warrant uuder the Gambling 
Act to », a Sub-Inspector, to arrest iiersons found gambling in a certain house. 
In order to save two persons from legal punishment for having committed an offence 


' Amiruddeen, (1678) 8 Cal. 412, 413. 
» Jungle Lcdi, (1873) 19 W.R. (Cr.)40. 
* Nand Kishore, (1897) 19 All. 303, 
ovetroling OauH Shankar, (1888) 0 All. 


42. 

* liurdui Surma, (1887) 8 W. R. 
(Cr.)88. 
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under the Gambliiig Act in that house, D framed a first information cmd a specia 
diary incorreotly. It was held that he was properly charged with, and found guilty 
of, having committed an offence under this section.* A report of the commission 
of a dacoity was made at a police station. The police-officer in charge of the station 
took down the report which was made to him, but subsequently destroyed the report 
and framed another and a false report of ihe commission of a totally dWerent offence 
to which he obtained the signature of the complainant, and which he endeavoured 
to pass off as the original and correct report made to him by the complainant. It 
was held that the police-officer was guilty of offences punishable under ss. 204 and 
218.' Where it was proved that the accused's intention in making a false report 
was to stave off Uie discovery of the previous fraud and save himself or the actual 
perpetrator of that fraud from legal punishment, it was held that he was guilty of 
this offence.' 

219. Whoever, being a public servant, corruptly or maliciously 
Public aervant in Hiakes or pronounce.s in any stage of a judicial 
proceeding, any report, order, verdict, or decision 
etc., contrary to law. which he knows to bc Contrary to law, shall be 
punished with imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 


COMMENT. — This section should be read in conjunction with s. 77. It con- 
templates some wilful excess of authority, in other words, u guilty knowledge 
superadded to an illegal act. This section and the following one deal with corrupt or 
malicious exercise of the power vested in a public servant for a particular purpose. 


220. Whoever, being in any office which gives him legal authorily 
to commit persons for trial or to coAfinement, or 

Commitment for trial ^ j ,• , 

or coiiiinrment by per- to kecp pctstins in oontincment, corruptly or mah- 

stin liuMng authorily . , .. n • i ^ 

who knowk that he w ciously conimits any person for trial or confinement, 
actuig contrary to low. keeps any person in confinement, in the exercise 

of that' authority, knowing that in so doing he is acting oontraiy' to 
law, shall bc punished with imprisonment of either de.scription for a 
term which may extend to .seven years, or with line, or witlt both. 

COMMlvNT This section is u further extension of the prineiple laid down in 

tlic preceding section. It is general in its application, whereas the lust section 
applied to judicial oHicers. It is intended to prevent illegal commitments for trial 
or illegal confinement. 


221. Whoever, being a public servant, legally bound as such public 
intmimiiai omission scrvaiit to apprehend or to keep in confinement 
|utt“«r^Sa,1ic wrssSa person charged with or liable to be apprehend- 
»und to appKhimd. fyp ^11 ofTeiice, intentionally omits to apprehend 
Muh person, or intentionally suffers such person to escape, or inten- 
tionally aids such person in escaping or attempting to escape from 
4uch confinement, shall bc punished as follows, that is to say ; — 
with imprisonment of cither description for a term which may extend 

' Dfodhar Singh, (189») 27 Col. 144. 20 All. SOT. 

•tfMhammod Shah Khan, (1898) • GtrdAarflal, ( 1888 ) 8 An.« 88 . 
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to seven years, with or without fine, if the person in confinement, or 
who ought to have been apprehended, was charged with, or liable to 
be apprehended for, an offence punishable with death ; or 

with imprisonment of either descriptioil for a term which may ex- 
tend to three years, with or without fine, if the person in confinement, 
or who ought to have been apprehended, was charged with, or liable 
to be apprehended for, an offence punishable with transportation for 
life or imprisonment for a term which may extend to ten years ; or 

with imprisonment of either description for a term which may extend 
to two years, with or without fine, if the person in confinement, or who 
ought to have been apprehended, was charged with, or liable to be 
apprehended for, an offence punishable with imprisonment for a term 
less than ten years. 

COMMENT.— Sections 221, 222. and 2*3 provide for intentional omission to 
apprehend, or negligently suffering the escape of, offenders on the part of publie 
!,ervants bound to apprehend or to keep in eonfineincnl. 

222. Whoever, being a publie .servant, legally bound as such public 
. . • • ' servant to apprehend or to keep in confinement 

to spprepend on tiie jj,jy poTson undcr sentence of a Court oi Justice 
w* apprehend gpy offcncc or lawfully committed to custody, 
OT toSduUy^comnuued. inteutwmally omits to apiirehend such person, or 
intentionally suffert sueli person to escape, or intentionally aids such 
person in •soaping or attempting to escape from such confinement, 
shall be punished as follows, t hat is to say : — 

with transportation for life or with imprisonment of either descrii)- 
tion for a term which may extend to fourteen years, with or without fine, 
if the person in contineincnt, or who ought to have been apprehended, 
is under .sentence of death ; or 

with imprisonment of either description for a term which may extend 
to seven years, with or without fine, if the piTson in confinement, or 
who ought to have been aiiprchendcd, is subject, by a sentence of n 
Court of Justice, or by virtue of a eoinniutation of such .sentence, to 
transportation for life or penal servitude for life, or to transjiortation 
or penal servitude or imprisonment for a term of ten years or upwards ; 

or , 

with imprisonment of either description for a term which may extend 

to three years, or with fine, or with both, if the person in confinement, 
or who ought to have been apprchcndcsl, is subject, by a sentence of 
a Court of Justice, to imprisonment for a term not extending to ten 
years or if the person was lawfully committed to.custody. 
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COMMENT. — ^This section is similar to the last section with the exception that 
the person to be apprehended has already been convicted or committed for an offence. 
It is thus an aggravated form of the offence made punishable by the last section. 

223. Whoever, being a public servant legally bound as such public 

Escape f»m Servant to keep in confinement any person charged 

Siy“8u5t"!^‘'Sy”i5SbI with or convicted of any offence or lawfully com- 
Bo servant. mitted to custody, negligently suffers such person 

to escape from confinement, shall be punished with simple imprison- 
ment for a term which may extend to two years, or with fine, or with 
both. 

COMMENT. — ^This section further extends the principle laid down in the two 
preceding sections. It punisiies a public servant who ttrgligetdly suffers any person 
cliarged with an offence to escape from conflnement. The last two sections deal 
with itUentional otnisnon to apprehend such person. 

Ingredients. — Tliis section has thi|% essentials. — 

1. Tlie offender must be a public servant. 

2. lie must he Icgilly bound to keep in cunAnement a person charged with or 
convicted of an offem-e or lawfully committed to custody. 

3. lie must negligently suffer such jwrson to escape. 

Lawful custody. — I'nlcss the custmly is lawful no offence ‘under this section 
i.s committed. If a public seivant has no right to keep a person in cu$tod> , he is 
not guilty of allowing that iierson to cs<n|>e.* 

Tliis scolion njiplics only to cases wiiere the person who is allowed to escajx* 
is in custody for an offence, or has been committed to custody, and not to cases 
wlicrc .such pcRioii lias merely been arrested under a citll process.* The latter 
i-asc would come under s. 22 JA. » . 

224. Whoever iiitentiojially offcr.s any resistance or illegal obstruc- 

n«M»ioace or oji- fhc lawful apprehension of himself for any 

wSr apijwtme off^'nee with which he is cliarged or of which he has 
been convicted, or escapes or attempts to escape 
fi’omaiiyeusfody in which he is lawfully detained for any such offence,' 
shall be punished with intprisomnent of either description for a term 
which may exteinl to two years, or with line, or with lioth. 

Explanaiimi . — Tlie punisluncni in this section is in addition to the 
I>iiiii.shinent for which the person to be apprehended or detained in 
custody was liable for the offence with which he was charged, or of 
which he was convicted. 

COM.MltNT. — Tliis and the section following relule to rosLstnnce or illegal ob- 
slnietion offered to tlie lawful iipprelicnsion of any person. Sections 221-223 punish 
liulilic-scrr'unts who fail to apprehend or confine persons liable to be apprehended 
or (‘onHiied* 

’ DeW, (1907) 20 All. 877. 


Tafaullah, (1885) 12 Cal. 190. 
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Ingredients. — The section deals with two kinds of offences. — 

1. Resistance or illegal obstruction by a peison to his lawftil apprehension for 
any offence with which he is charged. 

2. Elscape or attempt to escape by a person from lawful custody for the offence 
with which he is charged or of which he has been convicted. 

1. ‘Escapes.. .from any custody in whidi he is lawfiilly detained for any 
such offence. ’ — Escape must be from the custody in which the person escaping hM 
been detained legally. A person of the same name as the offender was arrested, 
tried and acquitted. Whiht under arrest he escaped from custody. It was held 
that he was not liable to be convicted under this section because he was not lawfully 
detained for any offence.^ Escape from a custody by a thief, who was caught in 
the very act of stealing by a private person, at a time when the thief was being sent 
to the nearest police station in custody of a person who had not witnessed the 
offence, was held to be an offence under this section.* Where a person having been 
legally arrested was subsequently left unguarded and escaped, he was held guilty 
under this section.' 

Explanation. — The Explanation does not/equire that a sentence of imprisonment 
must be made to run consecutively to a sentence imposed for the main (fffenee of 
which the accused has been convicted.* 

CASE. — The accused, a subject of an Indian State, was lawfuDy arrested by an 
Indian State police within the State territory, for an offence oonunitted by him there. 
While in such custo^, he passed through tte British territory and escaped. He was 
arrested by the British police, and convicted under this section. It was held that 
the detention contemplated in this section should necessarily be for any of the offences 
mentioned in the Indian Penal Code or under any local or special law applicable to 
British India and that the accused could not be legally proceeded against under this 
section, in view of the Tfact thaf he was detained at the time of his escape by the 
Slate poiioe ftr an offence which was said to have been committed within the State 
territory and which could not be described as an offence conmiitted within British 
India.* 


225. Whoever intentionally offers any resistance or illegal obstruc- 
Bpdi.t.n.». or Ob- tion to the lawful apprehension of any other person 
for an offence, or rescues or attempts to rescue 
otiiei penon. other pcrson from any custody in which that 

person is lawfully detained for an oifence, shall be punished with 
imprisonment of either description for a term which may extend to 
two years, or with fine, or with both ; 

or, if the person to he apprehended, or the person rescued, or attempt- 
ed to be rescued, is charged with or liable to be apprehended for an 
offence punishable with tran.sportation for life or imprisonment for a 
term which may extend to ten years, shall be punished with imprison- 


* Ganga Charon Singh, (1 808) 21 Cal. 
837. 

* Potada, (1888) 11 Mad. 480: 
FaMra, (1808) 17 Mad. 103. 


* Muppan, (1805) IS Mad. 401. 

* Chotshu, (1084) 80 Bom. L. R. OOS. 

* BiUu, [1040] Lab. 570. 
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ment of either description for a term which may extend to three years, 
and shall also be liable to fine ; 

or, if the person to be apprehended or rescued, or attempted to be 
rescued, is charged with or liable to be apprehended for an offence 
punishable with death, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also 
be liable to fine; 


or, if the person to be apprehended or rescued, or attempted to be 
rescued, is liable under the sentence of a Court of Justice, or by virtue 
of a commutation of such a sentence, to transportation for life, or 
to transportation, penal servitude, or imprisonment, for a term of tea 
years or upwards, shall be punished with imprisonment of rither de- 
scription for a term which may extend to seven years, and shall also 
be liable to fine ; 


or, if the person to be apprehended or rescued, or attempted to be 
rescued, is under sentence of death, shall be punished with transporta- 
tion for life or imprisonment of cither description for a term not exceed- 
ing ten years, and shall also be liable to fine. 

COMMENT.— Persons who oBcr resistance or illegal obstruction to the appre- 
hension of other persons who iiave committed offences are punishable under this 
section. The preceding section punishes the offenders tiiemselves. Section 180 
deals with rescuing a prisoner of State or war, and s. 186, with rescuing in any other 

CHM:. ^ • 

‘Rescue' is the act of forcibly freeing a person from custody against the will of 
those who liave him in custody. * * 

The act for which the person rescued is detained must amount to an offence 
under the Code. Thiis an escape from custody when being taken before a Magistrate 
for the purpose of l>cing bound over to be of good betiai’iour.* or an escape from 
arrest under s. 55, Criminal l*rocedurc Code,* will not fall under tliis section. If 
t)>e appreltension i.s not lawful the person resisting it will not be guilty of any offence. 


225A. Whoever, being a public sert'ant legally bound as such public 
to . **®*^*”* ^ apprehend, or to keep in confinement, 
hi-iHi, or tuVeniM at any ocrson in anv case not provided for in section 

rwisiK-, on part of pub- ' . * , ^ 

111- wnrant. In casM not 221, Section 222 or section 228, or m any other 
crwiK provMni for. bcing in forcc, omits to apprehend 

that person or suffers him to escape from confinement, shall be punish- 
ed — 


_ (a) if he does so intentionally, with imprisonment of either descrip- 
tion for a term which may extend to three years, or with fine, or Vith 
both ; and . 

(i>) if he does so n^Iigently, with simple imprisonment for a term 
'^bich may extend to two years, or with fine, or with both. 

^ 
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COMMENT. — This section punishes intentional or negligent omission to appre- 
hend on the part of a public servant not coming within the purview of s. 221, 222 
or 233. 


225B. Whoever, in any case not provided for in section 224 or 
Resiatance or b ^^5 or in any other law for the time being 

strueuon to lawful ap- in forcc, intentionally offers any resistance or illegal 
“'to obstruction to the lawful apprehension of himseff 

otherwise provided for. or escapes or attempts to 

escape from any custody in which he is lawfully detained, or rescues 
or attempts to rescue any other person from any custody in which that 
person is lawfully detained, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with 
fine, or with both. 


COMMENT. — This section i.s intended to meet eases not covered by s. 224 or 
8. 22o. Under s. 225 a person, escaping 'from custody when being taken before 
a Magistrate for the puiposc of being bound over to be of good bcliavour, or escaping 
from a jail in which he is eoiitincd by reason of his having failed to furnish security 
to be of good behaviour.^ cannot Vie punished : under this section he can. 

There must be an overt act of resistance or alistruction. If a person runs away 
to avoid an arrest, his act does not amount to resisUmcc or obstruction.* 

The apprehension or detention must lie lawful. If the warrant is defective tlic 
rescue of the person arrested under such warrant is no otlence under this section. 
The liberty of the suliject cannot bo trilled with, and every person can require hy 
right that the (?0UTt o^flcring liis arrest shall obser^•c the law.® 

CASl^lS.-aReslstance to arrest without warrant Justifiable.— An arrest by a 
poliee-ofHcor, without notifying the sulistanee of the warrant to the person aguin<.t 
whom the warrant is issued, us required by s. SO of the Criminal Procedure Cinli', 
is not a Liwful arrosi , and resistance to such an arrest is no oflencv under this section * 
A person, about to lie arrested, is entitled to know under w'Imt power the constable 
is arresting him and, if he spceilics a certain power which the jicrson knows tlic 
constable has not got . he is entitled to oViject to such arrest and escaiie from luistodi , 
such custody nut being a Lawful one. For a charge of escaping from lawful custody 
the prosecution must first cstublish that the con.stablr who arrested the man laid 
power to act under the siiccific authority tliat hr claimed to have.* 


Resistance to improper warrant justifiable A ]>crson cannot be convirted 

under ss. 225U and 353 when the warrant attempted to be executed was addressed 
to the person with a wrong deserijition to which he did not answer,* or when it was 
illegal owing to want of the seal of tlic Court,* or when it did not (sintain the name 
of the person to be arrested,* or for any other defect.* But even if a Court has 
wrongly exercised its descretion in issuing a warrant, an accused escaping from 


’ Muli. (1920) 43 All. 1»5. 

* Annamidiii, (1923) 1 Han. 213. 

» Fattu, (1932) 55 All. 100, 111, 112. 

* Salinh Chandra Uai v. Jodu Nafulan 
Singh, (1890) 26 Cal. 748. 

* Appasami Mudalinr, (1924) 47 
Mad. 442. 

* Debt Singh, (1001) 28 Cal. 390. 


* Mahajan Shrikh, (1014) 42 Cal. 708. 

* •Jontnita Saih Laakar v. Hiralul. 
(1924) 51 Cal. 902. 

* (lokal, (1922) 45 All. 142; Gnmnii. 
(1918) P. R. No. 16 of 1013; Muhatn- 
mad BrMmh, (1004) P. R. No. 16 ot 
1061. 
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the custody of the peon apprehending him or obstructing his apprehension would 
be guilty under this section.^ 

Escape must be from lawfbl custody. — A peon who arrested the accused 
under a civil warrant made him sleep by his side in a house after nightfall. The 
accused escaped while the peon was asleep. It was held that the accused was 
liable under this section as the fact that the peon went to sleep did not in any way 
put an end to his custody, or affect the accused’s duty to submit to the jud^ent 
of the law.* The accused was arrested by a process server, and after the arrest 
he managed to escape from custody, went inside his house, shut himself up there, 
and refused to come out. Tt was held that an offence under s. 186 was not established, 
but that the accused was guilty of the offence of escaping from lawful custody under 
this section.' 

226. Whoever, having been lawfully transported, returns from such 

uniawbiireiuinfrom transportation, the term of sueh transportation 

transporisuon. having expired, and his punishment not having 

been remitted, shall be punished with transportation for life, and 
sliall also be liable to fine, and to be imprisoned with rigorous impri- 
sonment for a term not exceeding three years before he is so trans- 
ported. 

COMMENT. — ^This section punishes the criminal who is lawfully transported 
but wlto runs away from the place of transportation before the cxi>iry of the term 
of transportation. 

227. W’hoever, haying accepted any conditional remission of 

. ^ . punishment, knowinglv violates any condition on 

of reiuutiou of pumdi- whitii such rcmissiou was granted, shall ^be pumshed 
with the punishment to which he was originally 
seiiteiieed, if he has already suffered no part of that punishment, and 
if he has suffered any part of that punishment, then with so much 
of that pniiishincnt as he has not already suffered. 

COM.MENT. — ^This section deals with those cases in which remission of punish- 
ment is ntade conditional by Government under s. 401 of the Code of Criminal 
Procedure. 

228. Whoever intentionally offers any insult, or causes any interrup- 

inientionai insuH ot tioii to any public servant, while such public ser- 

«r3'’li“ung iu‘’yidi- ‘S sitting in any stage of a judicial proceetKng, 

ciai proceeding. i,e puiiishcd wltli siiuplc iniprisoumcnt for a 

term which may extend to six montlis, or witli fine w'hieh may extend 
to one thousand rupees, or with both. 

COMMENT. — The object of this section is to punisb a person who intentionally 
insults in any way the Court administering justice. It is to preserve the prestige 
and dignity of tlic Court tlwt tliis section is enacted. It lays down tlie highest sentence 
that could be indicted for contempt of Court. 

’ PunuMtMon, (1032) 11 Pat. 743. 271. 

* Aumastoamt Kenan, (1008) 81 Mad. * Jomna Au. (1927) 9 Lab. 2U. 
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Ingredients. — ^Tbe essentials of the section are — 

1 . There must be (a) intentional insnlt, or (h) interruption to any public servant. 

2. The public servant must have been sitting in any stage of a judicial pro* 
oeeding. 

The whole sitting of a Court for the disposal of judicial work from the opening 
to the rising of the Court is a judicial proceeding, and the necessary interval between 
the ccmclusion of one case and the opening of anotlier is a stage in a judicial pro- 
ceeding.* 

Acts, such as rude and contumelious behaviour, obstinacy, perverseness, pre- 
varication, or refusal to answer any lawful question, breach of the peace or any 
wilful disturbance whatever, will amount to contempt of Court. 

If the offence of contempt of Court is summarily dealt with under s. 480 of the 
Criminal Procedure Code, the maximum fine that can be Imposed is Bs. 200. 

CASES. — Contempt. — A person persisting in putting irrelevant and vexatious 
questions to a witness after warning;* a person making an impertinent threat to 
a witness in the box a person sentenced to two hours’ imprisonment and ordered 
to be kept in custody insulting the judge in the grossest manner a person calling 
the trial Judge as “a prejudiced judge,”* afad a person stating in an application 
for transfer of a case that the Court had become hostile to him,* were all held guilty 
of contempt of Court under this section. 

Refusal to answer question. — ^Prevarication by a witness and refusal to answer 
a question amount tp intentional interruption within the meaning of this section.* 

No contempt. — person leaving the Court when ordered to remain,* or making 
signs from outside to a prisoner on his trial ;* a person listening to evidence after 
being told to leave the Court j*® a person using vulgar language for the purpose 
of emphasis a^rson walking out of the Court without answering the question 
whether he had any witpess ;** a ^rson giving away in marriage a minor girl while 
she was in th^ custody of a guardian appointed by the Court ;** a person appearing 
as an assessor in Court dressed in a shirt and a cap ;’* a person writing a letter to 
a Judge imputing unlawful act causing loss to him ;** a pleader saying that be 
‘resented’ the remark of the Court and that another remark was ‘improper,’ and that 
a certain action of the Court was ‘strange,’** were held to have committed no offence 
under this section. 


229. Whoever, by personation or otherwise, shall intentionally 
Fenmutianafsiurar cause, or knowingly suffer himself to be returned, 
empanelled or sworn as a juryman or assessor in 


* SiOig Ram, (1897) P. R. No. 16 
of 1897. 

* *Axeemoola, (1867) P. R. No. 44 
of 1867. 

* ifUt(,(1922)45AU.272. 

* Venkabtaatni, (1801) 16 Mad. 181. 

* Vmkabrao, (1922) 24 Bom. L. R. 
886, 46 Bom. 073. 

* Narolam Das, [1948] All. 186. 

’ Jaimal Shraoan, (1878) 10 B. H. C. 
69; Gopi'Chand, (1017) P. R. No. 14 
of 1918. 

* (1870) 1 Weir 215. 

» (1870) 1 Weir 214. 

*• Papa Naikm, (1882) 1 Weir 


217. 

*» (1880) 1 Weir 216. 

** Abdul Rahimati, (1800) 1 Weir 

218. 

** KaulasMa, (1982) 12 Pat. 1, the 
offence committed was disobedience cf 
a lawful order. 

** CMaganlal Jskwardas, (1088) 88 
Bom. L. R. 1026. 

** Subordinate Judgf, Hoshangdbad 
V. Jamaharlal, [1041] Nag. 804. Such 
a person would be guilty under the 
Contempt of Courts Act, XU of 1926, 
s. 2(3). 

** ffakumai Rat, [1948] Lah.ni. 
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any case in which he knows that he is not entitled by law to be'so 
returned, empanelled or sworn, or knowing himself to have been so 
returned, empanelled or sworn contrary to law, shall voluntarily serve 
on such jury or as such assessor, shall be punished with imprisonment 
of either description for a term which may extend to two years, or 
with fine, or with both. 

COMME:^^'. — This section is Intended to punish false personation of a |ator 
or an assessor. It deals with two classes of cases — 

(1) Where the accused had guilty knowledge before he was returned, i.e., got 
himself enlisted as a juror or assessor. 

(S) Where he had such knowledge after he was returned. 

Sectiou 278, Criminal Procedure Code, enumerates the persons notentitled to 
serve as jurors or assessors. As to choosing a jury, see s. 270, Criminal Prooednite 
Code : as to choosing of assessors, see s. 821. 

Six sections provi^ punishment for false peisonation — 

1 . Section 140 punishes false personation of a soldier. 

2. Section 170 punishes personating>a public servant. 

3. Section 171 punishes wearing a garb or carrying a token used by a publle 

servant. 

4. Section 171 F punishes personation at an election. 

5. Section 203 punishes false personation for the purpose of an act or proceeding 

in a suit or prosecution. 

0. Section 220 punishes personation of a juror or assessor. 


CHAPTER XII. 

Of Offences relating to Coin and Government '6m«ii>8. 

The offcnocs described in this Chapter relate to (I) Corns, and (II) StanqM. 

(I) Coins. — 

The offences relating to coin may be elassiffed into three divisions 
(1 ) Counterfeiting, (2) alteration, and (3) acts of mint employees. 

1. Counterfeiting — 

(1) Counterfeiting coins (ss. 231, 232.) 

(2) Making or selling instrument for counterfeiting (ss. 238, 2S4.> 

(3) Possession of instniment for counterfeiting (s. 285.) 

(4) Abetting in British India the counterfeiting of cmn out of India (s. 2811.) 

(5) Importing or exporting of counterfeit coin (ss. 287, 288.) 

(0) Delivering counterfeit coin knowing it to be so (ss. 239, 240.) 

(7) Delivering counterfeit coin not known to be so when first possessed (s. 24i.) 

(8) Possession of counterfeit coin knowing it to be so (ss. 242, 248.) 

2. Alteration — 

(1) Diminishing the weight or altering the composition of any coin (is. 

247.) 

(2) Altering appearance of any coin to pass it off as a different ooitt (ss. >48, 
249.) 

(8) Delivering coin possessed with the knowledge that it is altered (ss. 2W, 
2S1.) 



188 


THE INHIAK PENAL CODS. 


[ CHAP. XQ. 


(4) Possessing altered coin knowing.it to be so (ss. 252, 253.) 

(5) Delivering altered coin which the deliverer did not know to be altered when 
first possessed (s. 254.) 

8. Acts of mint employees — 

(1) Persons employed in a mint causing coin to be of a different weight or 
composition from that fixed by law {s. 244.) 

(2) Unlawfully taking from a mint any coining instrument (s. 245.) 

(11) Government stamps. — 

(1) Counterfeiting a stamp (s. 255.) 

(2) Possession of an instrument for counterfeiting a stamp (s. 250.) 

(3) Making or selling instrument for counterfeiting a stamp (s. 257.) 

(4) Sale of a counterfeit stamp (a. 2.58.) 

(5) Possession of a counterfeit stamp (s. 250.) 

(G) Using as genuine a stamp known as counterfeit (s. 260). 

(7) Effacing any writing from a substance bearing a stamp or removing from 

a document a stamp used for it, with intent to cause loss to Govern- 
ment (s. 261). 

(8) Using a stump known to have boeh before used (s. 262). 

(9) Erasure of mark denoting that a stamp has been used (s. 263). 

(10) Making, uttering, or dealing in. or selling, or using for postal purpose, any 
fictitious stamp ; or pos.sessing any fictitious stamp ; or making oi 
possessing any instrument for manufacturing fictitious stnneps (s. 2C3A). 

230. Coin is metal used for the time being as money, and stamped 
“Coin" d fi issued by the authority of some State or Sovc- 

* reign Pow'er in order to be .so used. 

Queen’s ooin is metal stamjied and is.sued by tlie authority of tiic 
^ Queen, or by the authority of the Central Govern- 

ment or of the Government of any Presidency, or 
of any Government in the Queen’s dominions, in order to be used a-, 
money; and metal which has been so stamped and issued shall conti- 
nue to be the Queen's coin for tlie purposes of this Chapter, notwith- 
standing that it may have ceased to be used as money. 


n.i t-stkathiks. 

(a) Cowries are not coin. 

(h) J.um]>s of uiistaiiiped c<»pjjer, though used as money, arc not coin. 

(c) Medals are not coin, jn.i.sniucli as they are not intended to be used us ii oii<'> . 

(d) The {.oin denominated as the ( ompany’s rupee is the Queen’s roin. 

let Tlie ■■Purukhabad” rupee, wliiuh was formerly used us n.oney under llir 
authority of the Government of India, is Queen’s uoin although it is no longer so 
used. 


COMMENT — Tlic definition requires tliat a coin must be a metal usrd for the 
titnebnn" as money. Old coins not used us money are not coins under this definition. 
A coin of the time of Akbar* or Stiah)ahan* cannot, therefore, be deemed to be a 
coin. Similarly, a medal is not a coin, and if a person represents to an ignorant 


172 . 


Bopu Yudar, (1874) 11 B. 11. C. 


KftusfioK, (ItOO) 26 AU. Ill- 


1 
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person a medal as being money he cannot be convioted of passing a counterfeit coin.* 
But a person counterfeiting Kuldar and Jeypur gold mohurs is guilty of counter- 
feiting coin as they had a cunpnt value attached to them as coin.* 

Legal tender not neceaeary. — Coin need not be a legal tender receivable at a 
value in rupee fixed by law. Gold mohurs which although they do not pass at an 
absolutely fixed value, yet have a current value, not ascertainable merely by weigh- 
ing them as lumps of gold, but attaching to them as coin, arc coins “for the time 
being used as money."* The test of whether a particular piece of metal is money 
or not is the possibility of taking it into market and obtaining goods of any kind 
in exchange for it. For this, its value must be ascertained and widely known ; 
that It is known to persons of special skill or information is not sufficient.* 

It has been held that Murshidabad rupees stand on the same footing as ‘Faru- 
khabad’ rupees which are King's coin although no longer so used.* 


231. Whoever counterfeits or knowingly performs any part of the 
process of counterfeiting coin, shall be punished 
•with imprisonment of cither description for a term 
which may extend to seven years', and shall also be liable to fine. 


Couttterfeitbig oc^. 


Explanation . — person commits this offence who intending to prac- 
tise deception, or knowing it to be likely tliat deception will thereby 
be practised, causes a genuine coin to appear like a different coin. 

COMMENT. — It is not necessary under this section tl»8t the counterfeit coin 
should be made with the primary intention of its being passed us genuine ; it is 
sufficient if the resemblance to genuine t-oin is so close tliat it is c.'i}>ablc of being 
passed as such.* The accused, at the request of sonic Nepalese, ijtacie for them in 
German silver a number of iiiiitutions of a current Nepale* coin. The coins were 
not intended originally to tie passed ns genuine coins, for it was sltpulated U>at 
tliey should be made witli liooks attached to them; but this whs not done and 
the coins were liandeil over plain. It svas held that the accused was guilty under 
this section.^ It is not essential for coins to be counterfeit tliut they should be 
exact resembiancps of genuine coins. Tt is sufficient that they arcsucli a.s to lause 
deception and may be passed us genuine.* 


232. Whoever counterfeits, or knowingly perforins any part of the 
Counterfeiting pfoccss of Counterfeiting the Quecu's coin, shall 
Queen’* cniii. punished with trun.sport-ation for life, or with 

imprisuninciit of either do.scription for a term wliich may extend to 
ten j-ears, and shall also be liable to lino. 

COMMENT. — ^Tlic Code provides heavier punishment in e-.i'es of olienccs rc- 
I'lting to King’s eoin Ihiui those relating to foreign coins. The autliors of tl)c Code 
s.vy; “We have proposed tliat tlie Government of Iiulia slioiild follow tlie general 
i>rali(x; of Governments in punishing more severely tlie ••oiinteifeiting of its own 


’ (IHB.'J) 1 Weir 21». 

* Kmtj Brhartf, { 1 K78) 5 N. W. I’.l 87 . 
’ Ibid. 

* »«/!« Fodao, (1874) 11 B.ll.C. 172. 
i>ni. (1005) 28 All. «2; Bamau, 

l'J02)l\B.No. 1 ofiooa. 


• (iudir Bnkhsh. (l!)f>7) .'10 All. 98; 
.’Imrit tiimai. (1919) 4 F. L. J. S2S; 
I*tcmsw)kb Dtisn, (1670) 1*. H. No. 39 
011870. 

1 Qadir Bakhah, sup. 

• .Imrit Sonar, sup. 
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coin than the counterfeiting of foreign coin. It appears to us peculiarly advisable, 
under the present circumstances of India, to make this distinction. It is much 
to be wished that the Company’s currency may supersede the numerous coinages 
which are issued from a crowd of mints in the dominions of the petty princes of 
India. It has appeared to us that tlris object may be in some degree promoted 
by the law as we have framed it. That coinage, the purity of which is guarded 
by the most rigorous penalties, is likely to be the most pure; and that coinage 
which is likely to be the most pure will be the most readily taken in the course of 
business.”! 

‘Counterfeiting’ means causing one thing to resemble another. Where, there- 
fore, a person removed the ring from a coin which had been used to form part of 
a necklace or other ornament, and worked up the face of the coin where the ring 
had been, it not being shown that any material part of the coin had at any time 
bfen removed, it was held that he was not guilty under this section.' 

233. Whoever makes or mends, or performs any part of the process 
of making, or mending, or buys, sells or disposes of, 

Making or aellmg “ . c v • j 

iiMtnimeiit for counter- any die or instrument, for the purpose of being used, 
Uting coin. knowing or hatdng reason to believe that it is 

intended to be used, for the purpose of counterfeiting coin, shall be 
punished with imprisonment of either description for a term which may 
extencHx) three years, and slvall also be liable to fine. 

COMMENT. — In this as well as in the following section mere acts of preparation 
towards the offence of coining are made substantive offences such as the making 
of dies or other instruments used in the manufacture of coin. 


234. Whoever njakes or^mends, or performs any part of the process 
« of making or mending, or buys, sells or disposes of, 

Making ' ur 'aelling j- “ • * c r i • 

inatnunent for counter- any die or iiLstrumcnt, lor the purpose of being 

felting (jucen'i com. , , . , . i i. i- ^ 

used, or knowing or having reason to believe that 
it is intended to be used, for the purpose of counterfeiting the Queen’s 
coin, shall be punished with imprisonment of either description for 
a term which may extend to seven years, and sliall also be liable to 
fine. 


COMMENT. — ‘Possession’ connotes the intention to exercise power or control 
over tlic object possessed and therefore necessarily implies that the possessor has 
been couscious of the possibility of exercising that jxiwcr or control. 


235. Whoever is in possession of any instrument or material, for 
the purpose of using the same for counterfeiting 
coin, or knowing or having reason to believe tliattlie 
same is intended to be used for that purpose, shall 
be punished with imprisonment of cither descrip- 
tion for a term which may extend to three years, and shall also be 
liable to fine ; 


POssebsiori of in^ru- 
ment or matcriAl for 
the purpose of uiing 
tbe ftamc for counter- 
feiting coin. 


* Notel, p. 134. 

■ Muhammad Husain, (1001) 28 


All. 420. 
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and if the coin to be counteEfeited is the Queen’s coin, shall be punish- 
if Quetn’i ooiii. imprisonment of either description for a 

**” ‘ term which may extend to ten years, and shall also 

be liable to fine. 

COMMENT. — ^Mere possession of instruments and materials capable of coua- 
terfeiting coins is no offence. Possession of such instruments sliould be with the 
intention of counterfeiting cmns and the intention must be proved. The accused 
was convicted of an offence under this section, he having in his possession three 
“dies” and some instruments for the purpose of counterfeiting coin.*- He was a 
goldsmith by occupation, and the instruments found with him were required for 
his work as a goldsmith. The dies were deficient and no complete counterfeit 
coin could be struck from them either singly or combined. Tt was held that it 
could not be inferred from the mere possession of the dies incapable of stfUdnst a 
complete coin that the accused intended to manufacture coins. The onus of proving 
the fitness of the materials for the purpose of counterfeiting coins was upon the 
prosecution.’ 

236. Whoever, being within Pritish India, abets the counterfeiting 

^ of coin out of British India shall be punished in 

AbPttiiiK In ifldta ttae , .a * i . % » 

counterMUnff out of the Same manner as u he abetted the counterfeiting 
India of cuiu. within Briti.sh India. 

COMMENT. — Any jx-rson in India, whether a British subject or a fdreigner, 
who supplies instruments or materials for the purpose of counterfeiting any coin, 
or assists in any other way, is punishable under this section. Abetment in British 
India must be complete. 

237. Whoever imports into British India, or experts therefrom. 
Import of export of ““y «>untcrfcit coin, kdowing or havinjr reason to 

couDbftfoii com. believe that the same is counterfeit, shall liepunish- 

ed with impri.soimient of either description for a term which may 
extend to three years, and shall also be liable to fine. 

CO.MMHNT.— The offence under this and the following section consists in an 
import or export, whether by scu or land, of any coin known by the importer, or 
which he has reason to believe, to be counterfeit. 

238. Whoever imports into British India, or exports therefrom. 
Import or e rt of Counterfeit coin which he knows or has reason 

count^eitu the to believe to be a counterfeit of the Queen’s coin, 
unasc n. punished w'ith transportation for life, or 

with imprisonment of either description for a term which may extend 
to ten years, and shall aLso be liable to fine. 

239. Whoever, liaving any counterfeit coin, which at the time when 
DeUvety of coin, bccanic possesscd of it he knew to be counter- 

iraUlmuI.' f*"**^* frauilulently or with intent that fraud may be 
committed, delivers the same to any person, or 
attempts to induce any person to receive it, shall be punished with 
* KhadimUunait»,{i924)SLB,h.39'i. 
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imprisonment of either description for a term which may extend to 
hve years, and shall also be liable to fine. 

COMMENT. — This section is directed against a person other than the coiner, 
who procures or obtains or receives counterfeit coin, and not to the offence com* 
luitted by the coiner. 

Three classes of offences are created by ss. 2S0 to 243 : 

(1) Deliveiy to another of coin, possessed with the knowledge that it is counter* 
frit (ss. 2.19, 24()1. 

(2) Delivery to another of coin as genuine, which when firtt possessed, the 
deliverer did not know to be counterfeit (s. 241). 

(3) Possession of counterfeit coin by a person who knew it to be counterfeit 
when he became possessed thereof fss. 242, 2431. 


^ 240. Whoever, having any counterfeit coin, which is a counterfeit 
Ddivpiy of Queen’s of the Quccn’s ooin, and which, at the time when 
to?wiedBr”1at bccamc posses.sed of it, he knew to be a counter* 

toimwrfeit. Quccn’s coin, fraudulently or with intent 

that fraud may be committed, delivers the same to any person, or 
attempts to induce any person to receive it, shall be punished with 
imprisonment of cither description for a term which may extend to 
ten years, and shall also be liable to fine. 

COMMENT. — The offence under this section is an aggravated form of the. offence 
described in the last section. This section docs not apply to the actual coiner.* 
It must be csUblished that the accused knew that the coins were counterfeit when 


fic became possessed of them.* 

r 

241. Whoever delivers tj any other person as genuine, or attempts 
‘ ' to induce any other person to receive as genuine, 

Dtlivcry of com as o , , 

scnuine, wiiich, when any Counterfeit coin which he knows to be countcr- 
Kno/i‘<i fcit. but which he did not know to be counterfeit 
counerci. wheii he took it into his possession, 

shall he jinnislicd tvilh iinjirisonment of cither description for a term 
which may extend to two years, or with fine to an amount which ma\ 
extend to ten tiim-s the value of the coin counterfeited, or with both. 


11,1,1'STIIATION. 

A, a coinei. deliveis eounleifrit ( oiiip,«iy‘s lupees to his accomplice B, for tin 
purpose ol uttering them. H sells Ihe rujiees to C, anoUter utterer, who buys them 
knowing them to he countiTleit. (' pays away the rupees for goods to IJ, who 
rcetivLs them, not knowing llu-in to lie counterfeit. I), after rcceivihg tlie rupees, 
discovers that they me couiiterfeil and fiays them away us if they were good, lien- 
1) is punishable only under this section, but B and C are piinisliable under section 
239 oi 2 to. as thf eas<" may be. 

COMMENT. — 'Hiis section applies to a casual utterer of base coins. Section 
239 deals with professional uttcrers. 

* Afanad Shah, (1892) P. R. No. 10 
of 1892. 


' Dost Mohammad, [1987] Nag. 188. 



9BCS. 289-246. ] 


OFFJSNCES BStATlNO TO COIN. 


198 


242. Whoever, fraudulently or with intent that fraud may be com- 

.. ^ mitted, is in possession of counterfeit coin, having 

Mio1mm"it whcn he became possessed thero- 
terfdt jihm he hecame of that such coin was Counterfeit, shall be punished 

|1082l^888u CACrCOi* v 

■with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 

COMMENT. — Mere possession of a counterfeit coin is an offenre under this and 
the folIo'winK section, even thuugli no attempt is made to pass it off, provided it 
was kept for a fraudulent purpose and was originally obtained with guilty knowledge. 
Possession must be ■with intent to defraud. 

243. Whoever, fraudulently or with intent that fraud may be com- 

PowMdonofQw *** posse.ssion of counterfeit coin, which 

win by petfon who is a counterfeit of the Queen’s coin, ha'vins known 

knew It to be counter^ , . , , _ ' »t a* 

felt when he beeane at the time when he became possessed of it that it 
was counterfeit, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 

244. 


of different weUtbt or 
oompoeiticin from tbnl 
fixed by law. 


Whoever, being employed in any mint lawfully established in 

reiwn nnpiojni ta omits what he is 

mint csusius coin to b»' legally bound to do. with the intention of causing 

any coin issued from that mint to be of a different 
weight or composition from the w^eight or com- 
position fixed by law. shall be punished with imprisonment of either 
description for a term which may extend to seven years, nnw-ekall also 
be liable to fine. 

CO.MMENT. — The object of tliU section is to secure purity of coinage and its 
exact conformity to the legal standard .againsf the act or oimssion of persons employed 
in mints. The law tios tlxed tlw weight and composition of various coins and h: s 
declared in what cases they shall be u legal tender. 

245. Whoever, -without lawful authority, takes out of any mint, 

LniswiuUy taidn. ‘■•stublished in British India, any 'coining 

mimn«in»tnuiientff«iii tool OF instrument, .shall be punished with imprison- 
ment of either description for a term which may 
ixtcnd to seven years, and shall also be liable to fine. 

245. Whoever fraudulently or dishone.stly performs on any coin 

Frauduinitiy or di»- Operation whicii diniinisiies the weight or 

"light or aitcrinir rom^ alters the composition of that roin, .shall be jiunished 
I "Iiion of coin. iniprisonincnt of cither description for a tenu 

wliieh may extend to three years, and shall also be liable to fine. 

Ejcplafwtion.— A person who scoops out part of the coin and puts 
wiything else into the cavity alters the composition of that coin. 

I- P. C.— IB 
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247. Whoever fraudulently or dishonestly perfoiras on any of the 
„ , . Queen’s coin any operation which diminishes the 

honegUy diminighing weight or alters the composition of that com, shall 

weight or altering com- x o -ii j 

jxintion of Queen'g be punished With imprisonment of either descrip- 
tion for a term which may extend to seven years, 
and sliall also be liable to fine. 


248. Whoever performs on any coin any operation which alters 


Altering appeamnee 
of coin with intent that 
it shall pass as coin of 
different dosoription. 


the appearance of that coin, with the intention that 
the said coin shall pass as a coin of a different 
description, shall be punished with imprisonment 


of either description for a term which may extend to three years, and 
shall also be liable to hnc. 


COMMEN'r. — This section refers to any operation which niters the appearance 
of a coin with the intention that the said coin shall pass as a coin of a different 
description, e.g., gilding, silvering. If the weight of the coin is diminished, either 
s. S46 or s. ‘M7 applies. 


249. Whoever performs on any of the Queen’s coin any operation 

which alters the appearance of that coin, with th<‘ 
of Qu^-g intention that the said coin shall pass as a coin of 

M ‘wio* of “diffe?^ a different description, shall be punished with 
dggcnpiion. imprisonment of either description for a term which 

may extend seven years, and shall also be liable to fine. 

250. Whoever, ’having "coin in his possession with respect to which 

the oflcnce defined in section 240 or 248 has been 

Delivery of com, ... i i « • i i . 

poiscuirfi with know- committed, HHu having known at the time when 

ledge Uiat it IS altered. , . ^ ^ i * ■ , m 

he became possessed of such com that such offence 
had been committed with respect to it, fraudulently or with intent 
that fraud may be committed, delivers such coin to any other person, 
or attempts to induce any other person to receive the same, shall lx- 
punished with imprisonment of either description for a term which 
may extend to five j’cars, and shall also be liable to fine. 

COMMENT. — ^This and the following section arc intended to punish persoii*. 
who are traders in spurious or altered coins. They correspond to ss. 23tf and 2-1(1 
Tlicre must be both {wssession witli knowledge and fraudulent delivery. 

251. W’hoever, having coin in liis possession with respect to which 
Delivery of Queen’g ^hc offencc defined in section 247 or 249 has been 

wie^^Tu^t committed, and having known at the time when 

he became possessed of such coin that such offence 
had been committed with respect to it, fraudulently or with intent 
that fraud may be committed, delivers such coin to any other person, 
or attempts to induce any other person to reejeive the same, shall be 
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punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

252. Whoever fraudulently or with intent that fraud may be com- 

mitted, is in possession of coin with respect to which 
^non who *” 1 ^ the offence defined in either of the sections 246 or 
beef me ^owteed 248 has been committed, having known at the time 
*'‘*'“*" of becoming possessed thereof that such offence 

had been committed with respect to such coin, shall be pimished with 
imprisonment of either description for a term which may extend to 
three years, and shall also be liable to fine. 

COMMENT. — Possession of debased or ^tered coin by the professional dealer, 
with fraudulent intention, is made punishable by this section. This and the next 
section resemble ss. 242 and 243. Under ss. 25U and 2.'>1 the accused is punished 
for uttering, under this section and the next he U punished for possessing a coin in 
respect of which the oflence defined either in a. 240 or 247 has been committed. 

253. Whoever fraudulently or with intent that fraud may be com- 

Fflaaeukm of Queen's in possession of Coin with respect to which 

com by peteon who thc offence defined in cither of the sections 247 or 

knew It to be sltered . , , . , , . 

vrii^ iw VO*- 249 has been committed, having known at the time 

of becoming possessed thereof, that such offence 
had been committed with respect to such coin, shall be punished with 
imprisonment of either description for a term which may extend to 
five years, and shall also be liable to fine. 

254. Whoever delivers to any other pcrion as genuine or as a coin 

_ . of a different description from what it is, atberapts 

Delivery of coin «• . * , 

genuine which, when to inducc ally pcrson to rcceivc as genume , or as 
d.iivef»rdid not'kaow a different coin from what it is, any coin in respect 
lo be nUered. knows that any such operation as that 

mentioned in sections 240, 247, 248, or 2 49 has been performed, but 
in icsjicct of which he did not, at thc time when he took it into his 
imsscssion, know lliat such operation had been performed, shall be 
punished witli iniprisoiuucnt of either description for a term which 
may extend to two years, or with fine to an aiuount which may extend 
to ten times the value of the coin for which thc altered coin is passed, 
'If attempted to be passed. 

lOMVlKNT. — Section 241 corrcBponds to this section. Where possession is 
bi i(iiire(l iniiucently but on subsequent knowledge that the rum U counterfeit if 
1 ix'rson passes it off or attempts to pass it off as a genuine com, be will be punished 
uiiilcr this section. 

255. Whoever counterfeits, or knowingly performs any part of the 
iiunirrfeiuns pfoccss of Counterfeiting, any stamp issued by 

■"Mruinriii rtnmp. Govcrnmcnt for the purpose of revenue, shall be 
p'uushcd with tran.sportation for life or with imprisonment of either 
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description for a term which may extend to ten years, and shall also 
be liable to line. 

Explanation. — A. person commits this offence who counterfeits by 
causing a genuine stamp of one denomination to appear like a genuine 
stamp of a different denomination. 

COMMENT. — This and the remaining sections of the Chapter deal with offences 
relating to Government stamps. These stamps are impressions upon paper, parch- 
ment, or any material used for writing, made by the Giovemment mostly for the 
purpose of revenue. 

An obliterated stamp can be a stamp in the ordinary use of the English language. 
A stamp does not cease to be a stamp because it is cancelled. A person seUing 
a forged stamp, although it bears a cancellation mark, commits an offence of selling 
forged stamps.* 

256. Whoever has in his possession any instrument or material for 
Iiavins potteuion of the purpose of being used, or knowing or having 

reason to believe that it is intended to be used, for 
rinment itamp. purposc of counterfeiting any stamp issued by 

Government for the purpose of revenue, shall be punished with im- 
prisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

COMMENT. — ^Tliis section resembles s. 285. 

257. Whoever makes or performs any part of the process of making, 

M.nof, or seiiinain- buys, or sells, or disposes of, any instrument 

JJiuSr™* the purpose of being used, or knowing or having 

-uimp. , reason to believe that it is intended to be useci, 

for tbe purpose of counterfeiting any stamp issued by Government 
for the purpose of revenue, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and 
shall also be liable to fine. 

COMMENT. — ^This section corresjwnds to ». 234. 

258. Whoever sells, or offers for sale, any stamp which he knows 
Sale of counterfeit has reason to bcliete to be a counterfeit of any 

Government stamp. stamp issued by Government for the purpose of 
revenue, shall be punished Avith imprisonment of either description 
for a term which may extend to .seven years, and shall also be liable 
to fine. 

COMMENT. — This section resembles s. 239. 

259. Whoever has in his possession any stamp which he knows to 

be a counterfeit of any stamp is.sued by Govem- 

Having pomcniim of . j. iU p • ^ ^ • 

counterfeit Government mcnt lor the puipuse of rcvcnuc, intending to use, 
or dispose of the same as a genuine stamp, or in 
* Itmiaen, [1014] 1 K. B. I4<[. 
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order that it may be used as a genuine stamp, shall be punished 
with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

COMMIilNT. — This sectioii corresponds to s. 243. 

260. Whoever uses as genuine any stamp, knowing it to be a coun- 
vring u genuine a terfeit of any stamp issued by Government for 
roonuf pufpose of rcvcnue, shall be punished with 
imprisonment of either description for a term 
which may extend to seven years, or with fine, or with both. 

COMMKNT. — This section corresponds to s. 254. 


Kfbclns writing froin 
sutihtanoe beaHnjt 
(‘mmr'nt stamp, or re- 
moving from document 
a stamp used for it. 
with intent to cause 
losH to Governmeot. 


261. Whoever fraudulently or with intent to cause loss to the* 
Government, removes or effaces from any sub- 
stance, bearing any stamp issued by Government 
for the purpose of revenue, any writing or docu- 
ment for which such stamp has been used, or re- 
moves from any writing or document a stamp 

which has been used for such writing or document, in order that such 
stamp may be used for a different writing or document, Shall be punish- 
ed with imprisonment of either description for a term which may extend 
to three years, or with fine, or with ^th. 

COMMKNT.— This section may be compared with ss. 240 and 248. It punishes 
>1) the effacing of a writing from a stamp, and (2>^e removing oi a stamp from 
ii document. . 

262. Whoever fraudulently or with intent to cause loss to the 

T'.ing novrrnnwm uscs for any purpose a stamp issued 

j'amp^known^to have by Government for the purpose of revenue, which 
ore UK . knows to havc been before used, shall be punish- 

(d with imprisonment of either description for a term which may 
extend to two years, or with fine, or with Iwth. 

t'OMMKNT. — Under this section the fraudulent use of a stamp already used is 
iiiddc punishable. 


263. Whoever fraudulently or with intent to cause loss to Govem- 
ment, erases or removes from a stamp issued bv 

l.ruMire of mark _ -x., , c •'J 

wuijling that stamp Government lor the purpose of revenue, anv mark. 

na. Iwcn utsd, .. , ^ 

put or impressed upon such stamp tor the purpose 
elenuting that the same has been used, or knowingly has in his 
possession or sells or disposes of any such stamp from which such 
'»!irk has been erased or removed, or sells or disjwses of any such 
f'tauip which he knows to have been used, shall be punished with 
*n>pnsonment of either description for a term which may extend to 
“'fee years, or with fiatd, or with both. 



198 


THE INDIAN PENAL CODE. 


[ CHAP. xin. 


COMMENT. — This section punishes (1) erasure or of a mark denoting 

that a stamp has been used, (2) knowingly possessing any such stamp, and (8) 
selling or disposing of any such stamp. 

263A. (i) Whoever- 

(а) makes, knowingly utters, deals in or sells any fic^ious stamp, 
or knowingly uses for any postal purjwse any fictitious stamp, or 

(б) has in his possession, without lawful excuse, any fictitious 
stamp, or 

(c) makes or, without lawful excuse, has in his possession any die, 
plate, instrument or materials for making any fictitious stamp, 
chall be punished with fine which may extend to two hundred rupees. 

(2) Any such stamp, die, plate, instrument or materials in the 
possession of any person for making any fictitious stamp may be seized 
and shall be forfeited. 

(3) In this section “fictitious stamp” means any stamp falsely 
purporting to be issued by Government for the purpose of denoting 
a rate of postage or any facsimile or imitation or representation, whether 
on paper or otherwise, of any stamp issued by Government for that 
purpose. 

(4) In this section and also in sections 225 to 268, both inclusive, 
the word “Government,” when used in connection with, or in reference 
to. any stamp issuJd for tht purpose of denoting a rate of postage, shall, 
notwitiBSfknding anything in section 17, be deemed to include the jierson 
or persons authorized by law to administer executive govermnent in 
anj' part of India, and also in any part of Her Majesty’s donunioii> 
or in any foreign country. 

COMMENT. — ^Tbis section makes it an offence to manufacture fictitious stami'''. 
which arc defined to be stamps purporting to be used for purposes of postage wliellicr 
by the British or any foreign Government. It was enacted for tlic purpo.se cf 
stopping the use of fictitious stamps on letters coming from abroad. 


CHAPTER XIII. 

Of Offences helatino to Weight.s and Measures. 

264. Whoever fraudulently uses any instnnncnt for weighing which 

he knows to be false, shall be punished with im- 

. Fraudulent uiroffalss . o . . . ■ ^ j. 

rtnirument for weigh- prisonmeiit of cithcr description for a term wiinn 

*“*’ may extend to one year, or with fine, or with both. 

COMMENT. — Intention is an essential part of the offence under this section. 
Thesection requires two things : (I } raudulent use of dny instrument for weighing, 
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and (Z) knowledge that it is false. The word ‘false' in this and following sections 
means different from the instrument, weight, or measure, which the offender and 
the person defrauded have fixed upon, expressly or by implication, with reference 
to their mutual dealings. Where it was agreed between the seller and tlic purchaser 
that a particular measure was to be used in measuring the commodity sold, it was 
held that, even though the measure was not of the standard requirement, it was 
not 'false' and there was no fraudulent intent within the meaning of this section.^ 

255. Whoever fraudulently us« any false weight or false measure 
Fraudulent uae of length or Capacity, or fraudulently uses any 
faheweisbt or measure, weight or any measufe of length or capacity as a 
different weight or measure from what it is, bhall be punished with 
imprisonment of either description for a term which may extend to one 
year, or with fine, or with both. 

COMMENT. — Section 264 punishes one who uses a false balance ; thte section 
punishes one who uses a false weight or false measure of length or capacity. The 
accused who sold liquor, measuring it. with a glass which was not the prescribed 
measure and of which he falsely misrepresented the capacity, was held to have 
committed an offence not under this section but under s. 415.* 

266. Whoever is in possession of any instrument for weighing, or 
Be inir in possMsion of Weight, Or of anv mcasuFc of length or capa- 

f.i« ««.gut or m««u,.. Jjg intending that 

the same may be fraudulently used, shall be punished with imprison- 
ment of either description for a term which may extend to one year, 
or with fine, or with both. 


COMMENT. — This section punishes a person who is in possession of a fgjse weight 
or measure just as ss. 23.1, 2.39 anrl 240 punisli a person who is in possession of a 
counterfeit <!oin, and s. 239 punishes a person who is in possession of a counterfeit 
stump. 

A measure is false if it is something other than wlrat it purports to be. If both 
the purchaser and seller ate aware of the actual measure being used, there is no 
fraudulent intent as required by this section. It is only when the seller purports 
to sell according to a certain standard, and sells below that standard, tliat he can 
1 h‘ said to be guilty of fraud.' 

The mere possession of false weights or measures will not in itself raise any strong 
lirc-tuniption of fraud, as they may have been put away so as not to be used. It 
I. necessary to sliow that the accused knew the scales to be false and intended to 


use them fraudulently.* Tlie fraudulent intent will be show-n by the place where 
lliey are found. Suppose a false balance was found Ilxed to a tradesman's counter 


wlicre he was accustomed to sell his goods, and there was no other in the place. 
I acre would i>c, in this case, the strongest {wmsibie presumption that the possession 
w as not innocent. On tlie other hand, suppose lie liad true balances in his shop, 
iivii an untrue one stowed away in an attic with a lot of lumber, there the presumption 
"imld be against fraud. 


hut the mere possession of the fhlse instrument, if such possession cannot be 


* Kanayalal, (19S9) 41 Bom. L. R. 

9(7. 

' NuroHn, (1888) Unre(>. Cr. C. 886. 


* K<ma)/atal, siqin. 

* Hamirmal, (1890) Unrep. Cr. C. 
514. 
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satisfactorily explained and accounted for, is sufficient ground for presuming on 
intention to use it fraudulently. 


267. Whoever makes, sells or disposes of any instrument for weigh- 
... ing, or any weight, or any measure of length or 
false weight or capacity whioh he knows to be false, in order that 
the same may be used as true, or knowing that the 
same is likely to be used as true, shall be punished with imprisonment 
of either description for a term which may extend to one year, or with 
fine, or with both. 


COMMENT. — The object of this section is to prevent the circulation of false 
scales, weights or measures. Tt punishes a person who makes, sells, or disposes 
of a false balance, weight or measure. 


CH.^PTER XIV. 


Of Offences affecting the Public Health, Safety, 
Convenience, Decency and Morals. 


The following speeiflo instances of nuisance arc dealt with in this Chapter : — 

1. Act likely to spread infection (ss. 260-271). 

2. Adulteration of food or drink (ss. 272, 273). 

8. Adulteration of drugs (ss. 274-276). 

4. Pooling water of a public spring or reservoir (s. 277). 

5. Making atmosphere mixious to health (s. 278). 

0. Rash driving or riding (s. 279). 

7. Hash n^vigatjpn (ss. 280-282). 

8. Exhi bition of false ligliF, mark of buoy (s. 281). 

0. TlSnger or obstruction in a public way or line of mivigation ( s. 283). 

10. Negligence in respect of poison (s. 284), lire (s. 28S), or explosive substances 

(s. 280). 

11. Negligence in respect of mHciiinery (s. 287), building (s. 288), or animals 

(s. 289). 

12. Selling obsecnc literature and pictures (ss. 292, 293), or doing obscene 

acts (s. 204). 

13. Keeping a lottery office (s. 294A). 


268, A person i.s guilty of a public nuisance who does any act or 
is guilty of an illegal omission which causes anv 

Public nuiMUkce. ® . .1 1 !•' 

common injury, danger or annoyance to the public 
or to the people in general who dwell or occupy property in the vicinity, 
or which must necessarily cause injury, obstruction, danger or annoyance 
to persons who may have occasion to use any public right. 

A common nuisance is not excused on the ground that it causes sonic 
convenience or advantage. 

COMMENT. — ^Nuisance is of two kinds : (1) public, and (2) private. 

(1) Public nuisance or common nuisance is an offence against the public either 
by doing a thing which tends to the annoyance of the whole community in general, 
or by neglecting to do anything which the common gAod requires. It is on act 
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affecUng the pnbUe at large, or some considerable portion of tfaem ; and it most 
interfere with rights which members of the community might otberwiae enjoy. 
It depends in a great measure upon the number of houses and the concourse of 
people in the vicinity ; .and the annoyance or neglect must be of a mal aodjUPltaBiiiBJ. 
nature. Acts which seriously interfere with the health, safety, comfrrt, or con- 
venience of the public generally, or which tend to degrade public morals, have 
always been considered public nuisances. A brew-houae, glass-house, or swine-yard , 
may be a public nuisance if it is shown that the trade is such as to render the enjoy- 
ment of life and property uncomfortable. Krecting gunpowder mills or keeping 
gunpowder magazines near a town, keeping large quantities of naphtha near dwelling- 
houses, blasting stone near a highway, keeping large quantities of materials for 
miking fireworks near a street, working rice-husking machine at night in a residential 
quarter of a city,* and keeping disorderly heuses, e.g., disorderly inns, bawdy houses, 
gaining houses, and committing acts of indecency in public places, have been 
held to be public nuisances. 

It is not a sine gua non that the annoyance should injuriously affect every member 
of the public within its range of operation. It is sufficient that it should affect 
people in general who dwell in the viiNnity.* The annoyance of a few residents 
of u single house is not sufficient to constitute a public nuisance. It is not sufficient 
proof under this section to say that the complainant and a few of his tenants repre- 
sent the people in general who occupy property in the vicinity, there being no other 
jicnple dwelling within unpleasant range.* 

Public nuisance can only be tlie subject of one indictment, otherwise a party 
might be ruined by a million suits. .\n indictment will fail if the nuisance complained 
of only affects one of a few individuals. 

As to when an individual can bring a cKnl action in respect of a public nuisance, 
see the authors’ “Law of Torts,” Cli. XXI. , * 

(2) Private nuisance is defined to be anything done to the hurt or annoyance 
of the lands, tenements, or hereditaments of another, and not amounting to’lrcspass. 
It is an act affecting some particular individual or indiiiduals as distinguisbed from 
llie public at large. It is in the quantum of annoyance tliat private nuisance differs 
from public. It cannot be tlie subject of an indictment, but may be the ground of 
a civil action for damages or an injunction, or both.* 

Ingredients. — This section requires the following essentials: — 

1 . Doing of any act or illegal omission to do an act. 

2. The act or omission. 

(ij must cause any common injury, danger, or annoyance — 

<a) to the public, or 

(i) to the people in general who dwell or occupy property in tlie vicinity, 
or 


(it) must necessarily cause injury, obstruction, danger or annoyance to persons 
who may have occasion to use any piiblie right. 


Nuisance not excused on ground of ‘convenience. * — Tt is immaterial whether 
Hk‘ act complained of is convenient to a larger number of the public than it 
inconveniences, but the fact that the act complained of facilitates the lawful exercUe 


JWof, (1904) P. R. No. 9 

‘ IHd, 

K. T. Ring v. 1 . S: SiUu, (1929) 


67 Cal. 849. 

* Vide The Law of Torts, Ch. XXI, 
by the authors of this book. 
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of their rights by part of the public may show that it is not a nuisance to any of 
the public.^ 

No prescriptive right can be acquired. — ^No prescriptive right can be acquired 
to maintain, and no length of time can legalise, a public nuisance.* Though twenty 
years’ user may bind the right of an individual, yet the public have a right to demand 
the suppression of a nuisance, even of a longer standing.' 

Liability of master for acts of servants. — The owner of works, carried on for 
his benefit by his agents, is liable to be indicted for a public nuisance caused by 
acts of his workmen in carrying on the works, though done by them without his 
knowledge and contrary to his general orders.' 


Liability of owner. — Where the use of premises gives rise to a public nuisance 
it is generally the occupier for the time being who is liable for it, and not the absent 
proprietor.* 

Civil and criminal liability. — ^Nuisances punishable under the Code may be 
made the subject of a civil action before or without prosecution. A person ag- 
grieved by the erection of a building in a public thoroughfare, or on the waste 
land of a town or tillage may institute a sustain a civil Court for its removal, instead 
of preferring a complaint to a Magistrate.' 


Abatement of nuisance. — There is no sbitutory provision in India justifying a 
private person or a member of the public in demolishing a buihiing and causing 
loss to another person by way of abating a nuisanc e. Comi)lainants re-built their 
houses which abutted on a public street. A portion of the superstructure was nn 
encroachment on a portion thereof. The accused gathered there for the purpo.?e 
of abating what tliey considered to be a public nuisance, and demolished a portion 
of the superstructure which stood on tlie encroached jiortion. Tlie harm caused 
by the encroachment was not of .such a nature and so imminent as to justify tlie 
accused to take the laiv into t^cir own hands and demolish tlie super-strueturc. 
It was hel^^^at, as the aci'usrd liad no right of abating the public nuisance, the 
demolition of the superstructure by them had no justification in law, the loss eau.sed 
to the coiiiplainants by such demolition was wrongful loss w'itbin the meaning of 
8. 23, and the accused were guilty of the oflenee of mUchief 


CASE.S. — Obstructing public way. — Persons who phneed a bamboo stockade 
across a tidal navigable river for the purjiosc of fisliing, altliough they left in sueli 
stockade a narrow opening for the passage of boahs, which passage was kept closi-d 
except on the actual passage of a boat, were held to be guilty of a public nuisance.' 
A person who appropriated any part of a stmet by building over it,* or by erecting 
a platform in front of his house which abutted on it,’* and a person who filled up a 
portion of a ditch or drain which formed part of a public way and which belonged 
to the public,” were held to liave committed this offence. If any portion, however 
small, of a public street is encroached uixin, the inevitable result must be to cause 
obstruction to persons who may have ot-casion to use the highway, for the public 

* Stephen’s Dig. of Cr. Law, Art. 197. (1863) 1 I). H. C. 1. 

The Municipal CommisHoneri of 

the Suburbs of CalcuUa v. Mahomed 
All, (1871) 7 Beng. L. B. 4.99. 

* Weld V. Hornby, (1806) 7 East 
IS.?, 199. 

4 


S/rpArns, (1866) L. R. 1 Q. B. 703. 
Bibhuti Bhuson v. Bhuban Ram, 


(1918) 46 Cal. 515 
• Jina Ranrhhod 


V. Jodha Ghella, 


’ Narasimhulu v. Xagur Sahib, 
(1983) 57 Mad. 351. 

• Vmesh Chandra Kar, (1887) H 
Cal. 650. 

* Virappa Chrtti, (1806) 20 Mad. 
433. 

" Puranmaahi, (1935) 58 All. 604. 

** Boopnarain Dutt, (1872) 18 W. 
B. (Cr.) 38. • 
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is entitled to use every inch of a rood that has been dedicated to the public, and the 
person who does this is guilty of public nuisance.' The allowing of a pricfcly-pear 
to spread on to a road used by the public is a public nuisance.' 

Gambling. — A common gaming-house to which every one who chooses to pay 
is able to go is necessarily a nuisance and no evidence of any actual annoyance 
to the public is required in such a case. But a person who admits gamblers into 
his house, and every person who games therein, is not guilty of this offence in the 
absence of such evidence.' Wlicre the lessee of a house permittted disorderly people 
to use it for gambling and thereby caused annoyance to the public, be was convicted 
of tills offence.* 

The Calcutta High Court has, however, ruled that gambling is not an offence 
such as is defined in this section. Where, therefore, certain persons were found 
to have gambled at a place w-here the Gambling .Act was not in force and convicted 
under s. !!00, it held that the conviction was bad.* « 

Offending sentiments of class Is no nuisance. — Where a person cut up meat 
on his verandah and exposed it to the sight of persons passing along the road, among 
whom were some Jains, whose temple was close by;* where a person kept a shop 
open for the s.slc of meat though the tight of meat was offensive to the sentiment 
of a section of the jiublio;’ and where Mithomedans for a religious purpose killed 
and out U]i two cows before sunrise in a pris'ate compound partly visible from a public 
road,' it was lield that no offeni'C was committed. But it would be a public nuisance 
if a (lerson wilfully slaughtered cattle to a public street so that the groans and blood 
of the poor beasts were heard and seen by passers-by. 

269. Whoever unlawfully or negligently does any aet which is, and 
NcRiiitrnt act likely wliifh hc knows OT hss rcasou to bcUeve to be, 
w likely to .spread the infection of any i^isease danger- 
ous to life, shall be punished 'with imprisonment 
t)f either description for a term which may extend to six .^tenths, or 
with fine, or with both. 


t'O.MMKNT. — ^This section is framed in order to prevent people from doing acts 
which are likely to spread infectious diseases. >YeIfare of the society is the primary 
duty of every civilised State. 

CASKS. — Syphilis. — Where a prostitute who was suffering from syphilis en- 
couraged and pennitlcd a man. whom she Itad assured that she was healthy, to 
iuive sexual intercourse witli her and thus communicated the disease to him, it 
was held that she was not guilty under this section us the complainant was himself 
a responsible jicrson and himself generally an uceompliie.* This decision is not 
sound as the ('omplainaiit cannot be deemed to be an aeeoiiipliee, he lK‘ing unaware 
1)1 the disease. Comniunieution of syphiits to a jK'rson must amount to spreading 
infection under this section. 


* Sinar Mtthammad Khan, (192S) 
(i l.iih. ‘JO.s. 

* Mo/atppa Crouiulan, (1926) S2 Mad. 

7 ». 

‘ Hatt Nagji, (1870) 7 B. H. C. 
(I'r. C.) 74; Duatoor Khan, (I«67) 
1* H. No. 16 of 1867. 
iul (1891) 14 Mad. 

‘ Saai Kumar Bosr,‘ (1908) 7 C. 


W. N. 710. 

* Byramji KtMji, (1887) 12 Bom. 
487. 

’ Hasan Samad, (1897) Unrep. Cr. 
C. 9IKI; Kesa v. Ktrmoo, (1867) P. R. 
No. 18 of 1867; .4ssa Sand v. Hooseiu 
Buksh, (1868) F. R..No. IS of 1868. 

* Zakiuddiii, (1887) 10 All. 44 ; 
Shfikh Amjud, (1942) 21 Pat. 815. 

* Rakma, (1886) 11 Bom. 58. 
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Small-pox. — Where a mother refused to allow her dauj^hter sufferiii); from small- 
pox to be removed to a hospital in accordance with an order made by a District 
Magistrate unless she accompanied her, it was held that she had committed no 
unlawful or negligent act within the meaning of this section.’ 

Cholera Where K, knowing he was suffering from cholera, travelled by a train, 

without informing the railway officers of his condition, and M, knowing K’s condi- 
tion, purchased his ticket and travelled with him, it was held that K was guilty 
under this section, because he must have known that he was doing an act likely 
to spread infection, and that M was guilty of abetment of K’s offence.' 

Plague, — The accused resided in a plague-stricken house and was in contact 
with a plague patient. He was taken to the pisguc-shrd in company with the 
patient, who died 'there. The ne.vt day he left the shed against orders and travelled 
byt rail to a neighbouring town and from tiience to another village. It was held 
that he was guilty of an offence under this section as he Iiad sufficient reason to heliev e 
tha t his act was dangerous, and likely to spread infection of a disease dangerous 
to life.’ 

270. Whoever malignantly does any act which is, and which he 

VsBgnuit act iiMy knows or has reason to believe to be, likely to spread 

to the infection of any disease dangerous to life, shall 
be punished with imprisonment of either descrip- 
tion for a term which may extend to two years, or with fine, or with 
both. 

COMMENT. — The offence under this section is an aggravated form Of the offence 
punishable under,thc preceding section. 

In this section the use Af the wowl 'ntalignantly' indicates that the person spreading 
infection be actuated by malice. The word denotes a deliberate intention 

on the part of the accused. 

“If any person died of the plague and his deatli could lie traced to infection so 
caused maliciously, the person who caused it, ... ■ would be chargeable with homi- 
cide. . . .It is contrary to the principle of the Code to punish acts which the dorr 
when he committed them knew to be likely to cause certain csil results, if in fact 
such results were not produced, in the same manner as if such evil consequences 
had actually flowed from them.”' 

271, W'hoever knowingly disobeys any rule made and promulgated 

Dnobedirncetoquar- (’entral Of any Provincial Government 

sntineruif. or the (’rown llejwesentative for putting any vessel 

into a state of quarantine, or for regulating the intercourse of vessels 
in a state of quarantine with the shore or with other vessels, or for 
regulating the intercourse between places where an infectious disease 
prevails and other places, shall be punished with imprisonment of 
either description for a term which may extend to six months, or with 
fine, or with both. 

’ Cahmin v. Mathewt, (188T) 24 • Niadar Mai, (1902) P. R. No. 22 

Cal. 494. of 1902. 

* KrMmppa, (1888) 7 Mad. 270. ' 2nd Rep.,* s. 220. 
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COMBIEiNT — The motive for diaobeying any rule is quite immaterial. The 
disobedience is xranishable whether any injurious consequence flows from it or not. 

272. Whoever adulterates any article of food or drink, so as to midce 

Adaiterstioa of food such article noxious as food or drink, intending to 

sale. sell such article as food or drink, or knowing it to 

be likely that the same will be sold as food or drink, shall be punished 
with mprisonment of either description for a term which may extend to 
six months or with fine which may extend to one thousand rupees, 
or with both. 

COMMENT. — ^The mixing of noxious ingredients in food or drink, or otherwm; 
rendering it unwholesome by adulteration, is punishable under this section. Mere 
adulteration with harmless ingredients for the purpose of getting more profit is cot 
punishabie under it, e.g., mixing water with milk> or ghee (clarified butter) with 
vegetable oil.* 

* Adulteration’ means mixing with any other substance whether wholly different, 
or of the same kind but of inferior quality. 

The expression 'noxious as food' means unwholesome as food or injurious to 
health and not repugnant to one's feelings. A person who mixes pig's fat with 
ghee, intending to sell the mixture as food or knowing it to be likdy that it will 
lie sold as such cannot be convicted for so doing.' 

It is essential to show that an article of food or drink has been adulterated and 
that it was intended to sell such article, or that it was known that itjwouJd be likely 
to be sold as food or drink.* 

273. Whoever sells, or offers or exposes for sale, as food or drink. 

Sale of noxtous food Article which has been rendered 6r has become 

or drink. noxious, or is in a state unfit for food jjr drink, 

knowing or having reason to believe that the same is noxious as food 
or drink, shall be punished with imprisonment of either description 
for a term which may extend to si.\ months, or with fine which may ex- 
tend to one thousand rupees, or with both. 

COMMENT — The preceding section punislied adulteration of food or drink ; 
this section penalises the sole of adulterated articles, e.g., selling toddy in which 
germs are germinated.* Jt is not an offence to sell inferior food cheap if it is not 
noxious. 

Ingredients. — ^This section requires three things — 

11) • Selling or offering for sale as food or drink some article. 

('2) Sudi article must have become noxious or must be in a state unfit for food 
or drink. 

t'i) The sale or exposure must have been made with u knowledge or reasonable 
l)clicf that the article is noxious as food or drink. 

What is punishable under this section is the sale of noxious articles as food or 
dunk and not the mere sale of noxious article. Where the owner of a grain pit 

^ Chiniiiah, (1897) 1 Weir 228. * SuUman Shamji, (1948) 45 Bom. 

' Chokraj Marmffi, (1908) 12 C. L. R. 805. 

^l.N. 008. * £d^a Naruappa, (1004) 1 Weir 

* Bam Dayal, (1023) 40 All. 04. 228. 
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•cdd the contents of it before it was opened at a certain sum per maund whether 
the grain was good or bad, and on the pit being opened it was found that a large 
[Hoportion of the grain was unfit for huumn consumption, it was held that the vendor 
could not be convicted under this section.' Similarly, the selling of wheat containing 
a large admixture of extraneous matter, such as dirt, wood, matches, charcoal, etc., 
was held to constitute no offence.* 

274. Whoever adulterates any drug or medical preparation in such 
Adulteration of ® manner as to lessen the efficacy or change the 

*"**■ operation of such drug or medical preparation, or 

to make it noxious, intending that it shall be sold or used for, or know- 
ing it to be likely that it will be sold or used for, any medicinal purpose, 
as if it had not undergone such adulteration, shall be puni.shed with 
imprisonment of either description for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, 
or with both. 

COMMENT. — To preserve the purity of drugs for medical purposes this section 
is enacted. It is suillcient if the efficacy of a drug is lessened, it need not necessarily 
become noxious to life. 

275. Whoever, knowing any drug or medical preparation to have 
Sale of adulterated been adulterated in such a manner as to lessen its 

efficacy, to change its operation, or to render it 
noxious, sells the same, or offers or exposes it for sale, or issues it 
from any dispensaiy' for medicinal purposes as unadulterated, or causes 
it to be used for medicinaf purposes by any person not knowing of 
the aduIfSration, shall be punished with imprisonment of either descrip- 
tion for a terra which may extend to six months, or with fine which 
may extend to one thousand rupees, or with both. 

COM.MENT. — The offence under this section uoniiists in selling, or offering, or 
exposing far sale, or issuing from iiny dis|>cnmry, itn adulterated drug as unadul- 
terated. This section bears the same rehitiun to s. 274 us s. 273 does to h. 272. 
Section 273 deals with the sale of an article of fuotl or drink that lioo become noxious. 
This section not only prulubits the sale of un adulterated drug but also its issm 
from any dispensary. 

276. Whoever knowingly sells, or offers or exposes for sale, or 

„ , , j issues from a disjiensary for medicinal puriKises, 

different drug or pte- any Uiug or iiicdical preparation, as a diuercnt 
drug or medical preparation, sliall be punished 
with imprisonment of either description for a term which may extend 
to six months, or with fine which may extend to one thousand rupees, 
or with both. 

' Salig Ram, (1000) 28 All. 812. 520; Guneaha, (1873) V. R. No. 15 of 

* Raramal, (1004) 0 Bom. L. B, 1873. 
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COMMENT. — The oBence constituted by this section does not involve the idea 
of any adulteration or inferiority, in the substituted medicine. It is sufiAcient 
that it is not in fact what it purparts to be ; for instance, supplying savin instead 
of saffron.^ 

This section is connected with s. 275 in the same way as s. 274 is connected with 
s. 278. 


277, Whoever voluntarily corrupts or fouls the water of any public 

FouUng water of Tcservoir, SO as to render it less fit for 

public spring or tomi- thc purpose for whicb it is ordinarily used, shall 
™ ■ be punished with imprisonment of either descrip- 

tion for a term which may extend to three months, or with fine which 
may extend to five hundred rupees, or with both. 

COMMENT. — ^The water of a public spring or reservoir belongs to every member 
of the public in coiiunon, and if a person voluntarily fouls it he commits a public 
nuisance. 


Ingredients. — ^Tlie section requires-;- 

(1) voluntary corruption or fouling of water; 

(2) the water must be of a public .spring or reservoir ; and 

(3) the water must be rendered less lit for the purpose for which it is ordinarily 
used. 

The words ‘corrupts or fouls' mean some act which physically defiles or fouls 
thc water. Thus the act of a woman of a lower caste taking water from a public 
cistern docs not amount to corrupting or fouling.' But bathing in a tank fouls the 
drinking water.* 


278. Whoever voluntarily vitiates the atmosphere >in any place 
Making nimosphere ^ make it noxiouk to the health of persona 

nuxioui lo hcaitu. jn general dwelling or carrying on busine^ in the 
ncighbourluKid or passing along a public way, shall be punished with 
line which may extend to five hundred rupees. 


279f, Whoever drives any vechile, or rides, on any public way in 
riMii driving or ^ manner so rash or negligent^ as to endanger 
nding on a public way. huluan life,* OF to bc likely to cause hurt or injury 


' H'Atte V. Byicater, (1887) 10 Q, 
ii. I). 582. 

' nhagi, ( 1800 ) ‘2 Bom. L. K. 1078. 
' Muthian, {1807) 1 Weir 209. 
t In Bunrui the following s. ‘J70A is 
aiidfd by Burma Act VI of 1041, s. 1 — 
27U.A. Whoever throws or causes to 
fall or strike at, against, into or upon 
any vehicle iu a public place, any 
"otHl, stone, acid or other matter or 
iliiiig, with intent or knowledge that 
he is likely to endanger the safety of 
any person being in or upon sucit vehi- 
cle . bUnll bc punished with imprisonnient 
<iC cither desoription for a term which 
"‘ay extend to* one year, or with fine 


which may extend to rupees five 
faundreil, or with both. 

Explanation (I ). — For the purpose 
of this section, "vehicle" means a 
wheelctl convcyuncc capable of being 
used in a street. 

Explanatiott (2 ). — It is not an of- 
fence punUlmble under this section to 
throw water at any vehicle in a public 
place during Uie Thingyan Festh'ai. 

ExpUmaiion (3). — Nothing contain- 
ed in this section shall be de«ned to 
prevent any person from being prose- 
cuted under any other section m thia 
Code or under any other law, for any 
act or omission. 
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to any other person, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

COMMENT. — Under this section the eflect of driving or riding must be either 
that human life was in fact endangered or that hurt or injury was likely to be caused. 

Ingredients. — The section requires two things — 

1 . Driring of a vehicle or riding on a public way. 

2. Such driving or riding must be so rash or negligent as to endanger human life 
or to be likely to cause hurt or injury to any other person. 

1. ‘Rash or negligent.’ — rash act is primarily an over-hasty act and is thus 
opposed to a deliberate act, but it also includes an act which, though it may be 
said to be deliberate, is yet done without due deliberation and caution. 

'Negligence' has been defined to be the breach of a duty caused by the omis- 
sion to do something which a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affair.!, would do, or doing some- 
thing which a prudent and reasonable man would not do.' 

‘Negligence’ is not an affirmative word; it is a negative word; it is the absence 
of such care, skill and diligence, as it wa.! the duty of the person to bring to the 
performance of the work which he is said not to have performed.* 

Culpable rashness is acting with the consciousness that the mischievous and' 
illegal consequences may follow, but with the hope that they will not, and often 
with the belief tluit'the actor has taken sufficient precautions to prevent their happen- 
ing. The imputability arises from acting despite the consciousness. 

Culpable negligence is acting without the consciousness that the illegal and 
mischievous effect will fellow but in circumstances which show that the actor has not 
exercised the caution incumbent upon him, and that, if he had he would have lutd 
the consciousness. The imputability arises from the neglect of the civic duty ol 
circumspection.’ 

There are several offences in the Code in which the dement of ciiminal rashness 
or negligence occurs, viz., — ss. 279, 280, 28:1-289, ItOtA, 336, 337, 338. 

2. ‘Endanger human life. ’ — It is not necessary that the rush or negligent act 
should result in injury to life or property.* I'nder ss. 279, 280, 282, and 284-289 
offences against public safety arc completed although the rash or negligent act 
results in no injury to life or property. It is not necessary to show that a person 
was on the road at the time, and the Court may take into consideration the pro- 
bability of persons using it being placed in danger.* When a person is driving on 
the uToiig side of the road at the time of a collison, he must satisfy the Court that 
he WU.S not rash or negligent in driving on that side.* 

Abetment. — When a person in charge of a motor vehicle places it under the control 
of another then with the actual knowledge that such person has no licence to drive 
and constructive knowledge tliat he was not trained to drive any motor vehicle is 
guilty of abetment of the offence of rash and negligent driving if such offence is com- 


* Blj/th V. Uirmingham Waterworks 
Co., (1856) 11 Ex. 781, 784. 

* Grill V. General Iron Screw Collier 
Co., (18Wi) 35 U. .1. C. P. 821, 330. 

* Sidamarti Naeitbhnshanam, (1872) 
7 M. U. C. 119; Ketabdi Mundvl, 


(1879) 4 Cal. 764. 

* (1871) 6 M. H. C. (Appx.) xxiii- 

* Hormusji Ni/moji Lord, (1894) 
10 Bom. 715. 

* Bobu, (1020) 28 Bom. L. R. 858- 
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mitted by the person driving the vehicle which the person in charge at the vehicle, 
sitting by his side, could have prevented by the accident.’- 

Difference between civil and criminal liability. — There can he no civil acthm 
for negligence If the negligent act or omission has not been attended by an injury 
to any person ; but bare negligence involving the risk of injury is punishable cri- 
minally, though nobody is actually hurt by it. 

If actual hurt is caused the case would come under s. 337 or 334, and if deatli 
is caused, under s. 802 or 304A. 

In a case of collision or injury arising out of rash driving, the actual driver and 
not the owner of the. carriage is liable under this section;* whereas, in a civil suit, 
the injured party has an option to sue any of them. In a criminal case every man 
IS responsible for his own act; there must be some personal act.* 

Contributory negligence. — ^The doctrine of contributory negligence does not 
apply to criminal actions.* The accused will be liable even though there has been 
!i degree of negligence on the part of the prosecutor which would incapacitate him 
from bringing a civil suit. 


280. Whoever navigates any vessel in a manner so rash or negligent 
n<uh novigation of to endanger human life, or to be likelj' to cause 
hurt or injury to any other person, .shall be punished 
w ith imprisonment of cither description for a term which may extend to 
six months, or with fine w'hich may extend to one thousand rupees, 
or with both. 


CO.M.>iK>irT. — Tlie last section deals with public wa>'s on land; this section deals 
uith waterways. It deals with the case of inland navigation. Rasii or negligent 
navigation on the high seas is not punished under tlie Code but under certain special 
statutes. 

281. AVhoever exhibits any false light, mark or buoy intending or 
of false knowing it to be likely that such exhibition will 
light, nuuk or buoy. mislead any navigator, shall be punished with 

imprisonment of either description for a term which may extend to 
seven years, or with fine, or witli both. 

COMMENT. — Intentional exhibition of a false light, mdrk or buoy, with a view 
tu mislead any navigator, is punisluible under this section. 


282. Whoever know'ingly or nt^iigently conveys, or causes to be 

CoDveyiog son by pcrson by Water in any vessel, 

Hdtrrforhircin unaafo when that vessel Is in such a state or so loaded as 
to endanger the life of that person, shall be punished 
with imprisonment of either description for a term which may extend 
to six months, or with fine which may extend to one thousand rupees, 
or with both. 


’ Protriwial Gooenmenl, CetUral Pro- 
iiniies and fierar v. iSuidu, [1047] Nag. 

I Ml. 


* Mr. A. W. Larrymare v. Ptmen- 


doo Dto Bai, (1870) 14 W. R. 82. 

» .Alien, (1883) 7 C.* P.153. 

* Kew, (1872) 12 Cox 855; Blen- 
kinsop V. Ogden, p898] 1 Q. B. 788. 
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COMMENT. — This section provides against the negligence of common carrieTS 
by water. Where a person, with the assistance of two others, plied a ferry-boat 
which was out of order and liad a crack, and he took in one himdrcd passengers, 
and as a consequence the boat was upset, and seven persons were drowned, it was 
held that the accused bad committed an offence imder this section.^ Certain per- 
sons whom the accused, a ferry-man, was rowing across a river were drowned by 
the sinking of the boat which was an old one with some holes in the bottom over 
which planks had been nailed. Tt was held that the accused was guilty under this 
section.* 'Where the lessee of a public ferry knew that boats were usually overloaded 
but took no steps against it and allowed his boatmen to overload them os they 
liked and in consequence a boat sank with some passengers, it was held that the 
lessee was guilty of criminal negligence and liable under lids section.* 

Tliere is no provision in the Code for the negligence of a common carrier by land. 


283. Whoever, by doing any aet, or by omitting to take order with 
any property in his possession or under his charge, 

Dangrr oi obstruc- . .. 

Uon m public way or cau&es danger, obstruction or injury to anv person 

line of navigation. . , i i* t ’ i* * • a« 

in any public way* or public line of navigation, 
shall be punished with fine which may extend to two hundred rupees. 


COMMENT. — This section refers to parties who do acts so as to cause danger, 
obstruction or injury to any person in a public line of navigation. The olTence 
pimisbable under this section is the nuisance of causing obstruction, etc., in a public 
way or nas'igable river <ir canal. 

Ingredients. — ^The section requires two things. — 

1 . A person must do an aet or omit to take order with any property in hii posses- 
sion or under his charge. 

2. Such act 6r omission must cause danger, obstruetion or injuiy to any person 
^in any public way or line of navifjatiun. 

It is norticcessaiy to prove tliat any specific individual was actually obstructed. 
tVhcrc the evidence show'ed tliat an obstruction placed on a road must necessai ilj 
prevent vehicles from passing at all and foot passengers from passing without in- 
cons'cnience, it was licld tliat this offence was committed.* 


1. ‘Public way.’ — Wlicre tlie privilege of a way is enjoyed only by a par^kul.ir 
section of tiie community or by the inha biUmts of two or tlirce.yillijgcs and nol 
b y otlicr s, the way is not a pulilic way within tlie uienning of tlic section.* 

CASES. — tt litre a person Iiaving a house in u stivet exhibited efligies at hi' 
windows, and tliereby utti.icled a crowd to look at tliein. wliicli caused tlie footw.is 
to be obstructed, so that tlie pulilic could not pass us they ought to do, it was held 
that he was guilty of nuisance.* Tiic accused in the iiiglit time iiitcrcd the posilii.ii 
ot two arms of a scmaphoic signal on a railway station, so as to change the sign.il 
from '• all clear ” to “ danger ” and “ caution ” rcspccliscl) , and also altered tin 
colour of two distant signals on the line from white to red, tliereby changing tlir 
signal from ‘-clear” to ‘-danger.” The alteration caused a train, which would base 
passed the station witliout slackening speed, to slacken speed, and to conic neails 
to a stand. Another train going in the suiric direction and on tlie same rails, wu.<i 


1 Khorin Jagta, (18«1) 1 B. H. C. 
(Cr. t .) 137. 

• Magener Bchara, (1H09) 11 'Vi. 
R. (Cr.) 3. 

• To/el Ahmad Miya, (1938) 61 


Cal. 2>>8 

* Vmkaitpa, (1918) 88 Mad. 363. 

* I'rantutih Kutidu, (1029) 37 C<d. 
520. 

* Carlile, (1884) 6 C. ft P. 638. 
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due at the station in half an hour. It was held that the accused bad obstructed 
a train.i 

284. Whoever does, with any pobonous substance, any act in 

„ ^ a manner so rash or negligent as to endanger human 

with rapcct to poison- hie, QT to be likely to cause hurt or mjury to any 
ouM lubitwioe. 

person, 

or knowingly or negligently omits to take such order with any pobon- 
pus substance in his possession as b sufficient to guard against probable 
danger to human Ufe from such poisonous substance, 

shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, which may extend (o 
one thousand rupees, or with both. 

COMMENT. — Under this section a person in possession of a poisonous substance 
should have negligently omitted to take such order with it as is sufficient to guard 
against any probable danger to huinap. life from such substance. It is not necessary 
that tile negligent omission should be followed by any disastrous consequences.* 

285. Whoever does, with fire or any combustible matter, any 

, , ' act so rashly or negligently as to endanger human 

wub rccpcct to fire or life, OT to bc likcly to cause hurt or mjury to any 

cofubuktibic uiatUr. . , *' j j 

other person, 

or knowingly or negligently omits to take such order with any fire 
or any combustible matter in hb possession as is sufficient to guard 
against any probable danger to human life from such fire br combustible 
matter, 

shall be puubhed with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 

COMMENT. —This section extends the provisions of the preceding section to 
lire or any other eonibustitile matter. 

286. Whoever does, witli any explosive substance, any act so 

rnslily or negligently .as to endanger human life, 

Xesliscnt conduct . T ' , . ■ • . 

with rciiptet la eapio- Or to bc likelv to cause hurt or injury to anv ether 

Mve kUbctance. v . 

person, 

or kbowingly or negligently omits to take such order with any explo- 
bivc substance in his ]Ktsse.ssiou as b sufficient to guard against any pro* 
bublc danger to human life from that substance, 
shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to 
one tlioasand rupees, or with both. 

COMMENT. — The foregoing section deals with ‘lire or combustible nutter,’ 

' HtMfiadAXenO) L. R. l C. C. R. * Hoaein Beg, (1882) P. R. Mo. 1« 
-53. . of 1882. 
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this with ‘explosive substance’; otherwise the provisions of both the sections are 
alike. 


The word ‘knowingly’ is evidently used in this section advisedly. The accused^ 
having returned to his house after dawn from watching his crops at night with a 
loaded gun and finding his house-door locked, placed the gun, loaded, with the 
hammer down on the cap, on a cot outside his house, and went for a short time to 
a neighbouring house. In his absence the child of a neighbour came to the cot 
and began playing with the gun, which went ofi and killed the child ; it was held 
that he could not be convicted under this section as it could not be said that he 
must have known or ought to have considered it to be probable that a child or 
children would be lili.cl5' to be playing about in that place, and that it or they would be 
likely to liandle or play with the gun, and that the danger wliieb actually occurred 
had not been such a probable danger as that he could be held responsible.^ 


287. Whoever does, with any machinery, any act so rashly or 
Negligent conduct negligently as to endanger human life or to be likely 
ncry. to causc hurt or injury to any other person, 

or knowingly or negligently omits to take such order with any ma- 
chinery in his possession or under his care as is sufficient to guard against 
any probable danger to human life from such machinery, 
shall be punished with imprisonment of either description for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both. 


COMMENT. — Machinery is dangerous to human life if proper precaution is 
not taken m its working. This section renders any rash or negligent conduct in 
respect of machfnery punishable. Section 284 deals with poison ; s. 283, with 
fire or coii^ustible matter ; s. ksc, with explosive hubstunce ; and this section, 
with machinery. 

An owner of machinery is cafminally liable if he comiiels his servants to work it 
in on unsafe condition knowing it to be so, in a manner likely to endanger human 
life. The fact that he lias employed a competent man to Irok after tlie machinery 
is not a sufficient answer to the charge. If he employs a competent man to work 
it and leaves him unfettered, he cannot be held eriuiinully responsible foe any 
accident due to the errors of his employee.* 


288. Whoever, in pulling down or repairing any building, know- 
Negiigent conduct ingly or negligently omits to take such order with 
djwnor“?S“^S'blS5h building as is sufficient to guard against any 

probable danger to human life from the fall of 
that building, or of any part thereof, shall be punished with imprison- 
ment of either description for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both. 

COMMENT. — This section deals with negligent t^induct with respect to pulling 
down or repairing buildings. 


Negligent ronduct 289. Whoever knowingly or negligently omits to 
with respect to animal, ofdcr w'ith any animal in his possession* 

» Chenehugadu, (1885) 8 Mad. 421, * Kanhaya Lai, (1906) P. R. No. 

424. 8 of 1900. 
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as is stifficient to guard against any probable danger to human life, 
or any probable danger of grievous hurt from such animal,* shall be 
punished with imprisoiunent of either description for a term which 
may extend to six months, or with line which may extend to one thou- 
sand rupees, or with both. 

COMMEINT. — This section deals with improper or careless management of animals. 
It does not refer to savage animals alone, but to any ‘animal,’ wild or domestic, 
e.g., a pony.* 

In the case of wild and savage animals, a savage or mischievous temper is pre- 
sumed to be known to their owner and to all men as a usual accompaniment of 
such animals; and hence a positive duty is cast on the owner to protect the public 
against the mischief resulting from such animals being at large. Any one who 
keeps such a wild animal us a tiger or bear, which escapes and does damage, is liaMe 
without any proof of notice of tiie animal's ferocity : in such a case it may be said 
'rrs ipsa loquitur.' 

In the case of animals which are tame and mild in their general temper no 
mischievous disposition is presumed. It must be shown that the defendant knew 
tliat the animal was accustomed to do mischief. Some evidence must be given of 
the existence of an abnormally vicious disposition. A single instance of ferocity, 
even a knowledge tlmt it has evinced a savage disposition, is held to be sufficient 
notice.* 

1. ‘Animal in his possession.* — ^The accused must have the possession of the 
animal which he is hound to keep in control. A bull was let loose by the father 
of the accused some years ago ; on its becoming vicious it was ordered to be shot. 
The uwused having claimed its ownership was convicted of this offence. It was 
held that it could nut be sui<l that the suiinial was in the possession of the accused 
and therefore the conviction was illegal.* A Hindu set at large, in accordance 
witli his religious usage, a young bull, which n considerable time afterwards became 
ilangeruus. He was prosecuted and comicted under this section. It was held 
that, us the bull was not tlicn in his possession and was not dangerous when set 
at large, the conviction was bad.* 

2. ‘As is sufficient to guard against any probable danger to human life, 
or any probable danger of grievous hurt from such animal.' — Where a pony 
which was tied negligently got loose, and ran through a crowded bazar, it was held 
that tile eniivietiun under this section was good, lieeuusc the pony on such an occasion 
might create danger to the lives or limbs of men, women and children, walking in 
the bazar.* Tlis accused, a horsc-keeper, harnessed his master's liorso, put him 
into his carriage, aiui then went away, leaving the horse and carriage standing in 
the road of the compound of his master’s house without any justification ; it was 
held that the accused hud committed an offence under tliis section, since the horse 
was not tile less in the actual possession of the servant, because it was for some 
purpose in tlie constructive possession of his master.* 

> Chand Manat, (1872) 19 W. R. • Shambu Dial, (1904) P. R. No. 5 
(Cr.)i. of 1904. 

' See the uutltors’ “Law of Torts,” * Chand Manal, sup. 

I4ih Kdn., c. XX, p. 880. • Natha Htva, (1881) Uniep, Cr. 

* Folia, (1889) F. R. No. 82 of C. 103. 

1889. 
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290 . Whoever commits a public nuisance in any case not other* 

Puniihment ft* ^ise punishable by this Code, shall be punished 

pnhlip nuis^ncr in cur« ' 

nrt otherwiw provided with fine which may evtend to two hundred rupees. 

COMMENT. — This section provides for the punishment of a nuisance fallinir 
within the four corners of tlie definition given in s. 208 but not punishable under 
any otlier section. 

291 . Whoever rcjicats or continues a public nuisance, having been 

enjoined bv any public servant who has lawrful 

Cnntinimnre of nui- .. . . 

ranpp after injunction authoritv to issuc such injunetion not to repeat 

to discontinue* .1 « • iiii_ « i. 

or continue such nuisance, shall be punished with 
simple imprisonment for a term w’hich may extend to six months, or 
with fine, or wdth both. 

COMMENT. — This section puni^lles a person continuing a nuisance after he is 
enjoined bv a public servant not to repeat or continue it. Sections 142 and 14.*{ 
of the Code of Criminal Procedure cmpowcr«a Magistrate to forbid an act causing 
public nuisance. 

292 . Whoever — 

(a) sells, lets to hire, distributes, publicly exhibits or in any manner 

Sale, ete., of obscene circulation, OF fot purposcs of Sale, hire, 

books, etc. distribution, public exhibition or circulation, makes, 

produces or has in his possession any obscene book, pamphlet, paper, 
drawing, painting, representation or figure or any other obscene object 
whatsoever, or 

(ft) imports, exports or conveys any obscene object for any of the 
purposes aforesaid, or knowing or having reason to believe that such 
object will be sold, let to hire, distributed or publicly exhibited or in 
any manner put into circulation, or 

t 

(c) takes part in or receives jirofits from any business in the course 
of which he knows or has reason to believe that any such obscene objects 
are, for any of the purposcs aforesaid, made, produced, purchased, 
kept, imported, exported, convcyctl, publicly exhibited or in any 
manner put into circulation, or 

(d) advertises or makes know'n by any means whatsoever that any 
person is engaged or is ready to engage in any act which is an offence 
under this section, or that any such obscene object can be procured 
from or through any person, or 

(c) offers or attempts to do any act which is an offence under this 
sectifin, 

shall be punished with imprisonment of cither description for a term 
which may extend to three months, or with fine, or with both. 
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Exception . — ^This section does not extend to any book, pamphlet, 
writing, drawing or painting kept or used bona fide for religious purposes 
or any representation sculptured, engraved, painted or otherwise 
represented on or in any temple, or on any car used for the conveyance 
of idols, or kept or used for any religious puirposc. 

COMMKNT. — ^This section and s. 293 were inserted by the Obsrene Publications 
Act (Vni of 1925) for the purpose of giving effect to the International Convention 
for the Suppression of the Circulation of, and Traffic in. Obscene Publications, 
signed at Geneva on bctialf of the Governor General in Council on September 12, 1928. 

This section gives effect to Article I of the International Convention. 

1. ‘Obscene.’ — The test of obscenity is this, whether the tendency of the# 
matter charged as obscene is to deprave and corrupt those whose minds axe opm I 
to such iiitiuorul influences, and into whose hands a publication of tliis sort inSy/ 
fall.* If u publication is detrimental to public morals and calculated to produce al 
pernicious effect in depraving and debauching the minds of the persons into whose 
hands it may come, it will be an obscene publication which it is the intention of 
the law to suppress.* The motive in ’publishing a book does not prevent it from 
being obscene, if the descriptions are in tliemselves obscene.* A passage may not 
be obscene in its place in a religious book but may become so by being published in, 
a journal sold to the general public.* 

Exception. — Under the Exception, religious sculptures, paintings, and engravings 
are excepted. orks of art are never considered obscene. A picture of a woman’) 
in tire nude is not per »« obscene. When there is nothing in it to offend the ordinary* 
decent person, it is iiupossible to say that it is obscene within the meaning of this 
section.* 

• 

293. Whoever sells, lets to hire, distributes, exhibits or circulates 

s»ir,rtc..of obwene the age of twenty*n ears any 

objecu to jouiig per- sucli obsccnc object as is referred to in the! last 

son, . • 

preceding section, or offers or attempts so to do, 
bhali be punished with imprisonment of either description for a term 
which may extend to six months, or with fine, or witli both. 

(-OMMIiNT. — Tills section provides for enhanced sentence where the obsccnc 
objects arc sold, etc., to persons under the age of twenty years. 

294. Whoever, to the annoyance of othere, 

(a) docs anj' obscene act in any public jilace, or 

(b) sings, recites or utters any obscene songs, ballad or words, in 
or near any public place, 

sliall be punished with imprisonment of cither description for a term 
which may extend to three montlis, or with fine, or with both. 


Per Cocfcbum, C. J., in HickKn, 
(1808) L. H. 3 Q. B. .300. 371; Thakar 
ihiU and Dcei Ckand, (1917) P. R. No.‘25 
of 1917; Gkulam itwaain, (1910) P. 
It. No. 5 ot 1917; Srte Rom Sakttna, 
^ 1040] 1 Cal. 801. 


* Hart Singh, (1905) 28 AH. 100. 
' KaiUuhehandra Acharjya, (lOSsi 

00 Ciil. 201. 

* Ghubm Hussain, sup. 

* Sree Bum Saksena, sup. 
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COMMENT. — ^The obsrene act or song must cause annoyance. As to the meaning 
of ‘public place,’ see, s. 15D. 

294A. Whoever keeps any office or place for the purpose of draw- 
Keeping lottery any lottery* not being a State lottery or a lotteiy 
authorised by the Provincial Govemnaent shall be 
punished ■with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

And whoever publishes* any proposal to pay any sum, or to deliver 
any goods,® or to do or forbear doing anything for the benefit of any 
person, on any event or contingency relative or applicable to the draw- 
ing of any ticket, lot, number or figure in any such lottery shall be 
punished with fine which may extend to one thousand rupees. 

COMMENT. — Lottciy stands on the same footing as gambling because both 
of them are games of ehnnee. The section does not touch authorized lotteries, but 
intends to save people from the efTects of Wiose not authorized by prohiluting (1) 
the keeping of ofliees or places for dniwing them, and (2) the publication of any 
advertisement relating to them. 

Ingredients. — This section requires two things — 

1 . Keeping of any oiliee or phu-e for the purpose of drawing any lottery. 

2. Such lotterj* must not be authorized by Government. 

j 1. ‘Drawing any lottery.’ — A lottery is a distribution of prizes by lot or 
Tchance ■without the use of any skill.' It makes no differenee that the distribution 
is part of a genuine mercantile transaction.* A scheme may amount to a lotterj 
though none of ^tie eoivpetitors i» a loser.* 

The word ‘drawing’ is used in its physical sense; the actual drawing of lots is 
an cs.sentianngredicnt of the offence.* The word must be given its natural meaning. 
It does not inciui comlucting.* 

2. ‘Publishes.’ — This w<ird includes Itotli the person who sends a proposal as 
well as the proprietor of a newspaper who prints the proposal os an advcrti.scment.'’ 

I The proprietor of a Hombay new spaper who publistied an ndvertisemcnl in bis paper 
relating to a Melbourne lotteiy was held to be guilty under this section.* The 
intention of the Ix-gislatiirc upjiearn to have be<-n, not only that i-huiitvs, etc., in 
the lottery should not Ik' sold, but also that the public should not be infonned 
■where such chances, etc., could be purchased. And they enacted that no person 
should publish these projjosals t<» the worki, that the piHiraiid ignorant sort of jieople 
might not know where these transactions were going on.* The applicant publisheii 
a circular notifying different prizes on horses winning at the Derby races and on 
starters, and also other special ]>rizc8 ; it was held that the applicant was guiltv 
of the o0encc ciiarged, since lie had published a projxisal to pay a sum for the beneJit 

' Sesha Ayyar v. Krishna Ayyar, * Vazirally, (1028) 30 Bom. L. B- 
(lOS.'i) .50 Mad. .502. 500, K.B.; Taylor 1420, 53 Boin. 57. 

V. Smetlen, (1883) 11 Q. U. D. 207 ; * /HtUic Prosecutor v. Kalkwra, [1042] 

Mukandi Lai, (1017) 1*. K. No. 8.5 of Mad. 802. 

1017. * Afunchern Konasn, (1885) 10 Bom. 

• G. C. Chakrabatty, (1015) 0 B. 07. 

L. T. 124. » Ibid. 

• Morris, (1860) 10 Cox 852. • A’mitt, (1,701) 4 T. R. 414, 410. 
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of a person on an event ot contingency relative or applicable to the drawing of a 
ticket in a lottery ; and it did not matter that the payment proposed to be made 
was not made by the person advertising.^ 

3. ‘Goods.’ — ^The term ‘goods’ includes both movable and immovable pro- 
perty. The publication of an advertisement of a lottery by which the lucky winner 
would get a factory for less than its real value is an offence under this section.* 

CASES — ^Agreement for contributions to be paid by lot is not lottery. — An 
agreement wherebya number of persons subscribe, each a certain sum, by a periodical 
instalment, with the object that each in his turn, ito be decided by lot), shall take 
the whole subscription for each instalment, all such persons being returned the 
amount of their contributions, the common fund being lent to each subscriber in 
turn, was held to be not illegal • 

Prize chit. — A prize chit was started with the object of creating a fund fosA 
temple. It eonsUted ot fl‘23 sulyseribets, the monthly subscription being Rs. 3. 
The subscription was to be paid for fifty months. A drawing was to take place 
every month, one ticket was to be drawn out of 625 tickets and the subscriber 
who drew the ticket was to be paid fta. 130 without any liability to pay future 
instalments. That process was to be repeated every month till the fiftieth month. 
After the fiftieth montli the reiiiaiiung 375 subscribers were to be each paid in 
a particular order Rs. 150, and tlie chit fund was to be closed. It was held that 
the chit fund was a lottery.* 

Transaction in which prizes are decided by chance amount to lottery.— 
rile appellant erected a tent, in which he sold packets, eacii containing a pound of 
tea, at 2s. 6d. a packet. In each jwcket was a coupon entitling the pruch^r to n 
prize, and this was publicly staled l»y the apiiellunt before the sole, but the pur- 
chasers did not know, until after the sale, what prizes, they were entitled to and the 
prizes varied in cliaracter and value. The tea vas good‘and worth the money 
paid for it. It was held tliat the act of tlie appellant did constitute a IcAtery.* The 
proprietor of a pa|)cr conducted comjictitions in the following manner. A sentence 
was inserted in the paper with one word missing; intending competitors were re- 
quired to cut out a coupon attm'hcd to tlie paper, to write the missing word on 
tile coupon and send it, together with a fee of Is. tor each coupon, to the proprietor. 
The inisHiug word was decided upon before the cominenceincnt of the competition. 
Ibc entrance fees were divided among the successful coui)M'titors. It was held 
that the competition constituted a lotterj'.* The a(*cu 5 cd got ten notes of rupees 
live to be put in by manufacturers in different packets of cigarette, and mixed 
tliosc packets witli otlier packct.s which contained no notes. He tlicn publislied 
liaiidliills advertising the prize of Rs. 5 which could be automatically obtained by 
imrciiuscrs of the cigiin-ttcs which were sold at the sonic rate us ladore. It was held 
rii.it the accused was guilty under the second part of the section.’ The accused 
invited the public to subseribe ii large sum for an association whose object was said 
in be for the relief of people in debt or distress. There was no provision for the 
te turn of the capital sum, but one-sixth of the interest derived therefrom was to be 


' Chimanlal, (1323) 27 Bom. L. R. 

:«W. 

‘ Malla Ktddi, (1826) 5« Mad. 479. 

* I'asttdfvan yanUntdri v, .Voni' 
(1893) 22 Mad. 212. 

/ Krithna Amar, 
( ItMo) 38 Mad. 502, v.B. • 


• Tanlor v. SmeUen, (1888) 11 Q. 
B. D. 2(17. 

• Barriau v. Pearson, 118831 2 Ch 
154. 

’ Vatimlfy, (1928) 30 Bom. L. B. 
1420, 53 Bom. 57. 
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used for the objects of the association, whilst the remainder became divisible every 
three months among the subscribers as cash bonuses of various amounts. These 
bonuses were to be distributed by lot. It was held that the transaction was a lotteiy 
within the meaning of this section.^ 

Transaction requiring skill for winning prizes is not lottery. — ^The accused 
published a newspaper containing an advertisement of “coupon competition,*’ 
which was to be carried out by means of coupons, to ‘be filled up by the purchasers 
of the paper with the name of the horses selected by the pruchosers as likely to 
come in first, second, third and fourth, in a race. For every coupon filled up after 
the first the purchaser paid a penny, and the accused promised a prise of £ 100 
for naming tlie first four horses correctly. It was held that the transaction did 
not amount to a lottery, because the filling up of the names of horses required skill 
and certain amount of special knowledge.* The accused published a newspaper 
containing an offer of a money prize for a correct prediction of the number of births 
and deaths in I^ondon during a named week. Cempetiturs, who were not limited 
to one prediction, were to fill in the predieted numbers on coupons which were 
published in the issue of the paper which contained the offer. It was held that 
the competition not being one, the result df which depended entirely on chance, 
was not a lottery.* 


CHAPTER XV. 

Of Offences belatino to Reeioion. 

The principle fin which this Chapter has been framed is a principle on which 
it would be desirable that all Governments sliouid act, but from wliich the British 
Governraentein India cannot depart without risking the dissolution of society ; it 
is this, that every man should be suffered to profess his own religion and that no 
man should be suffered to insult the religion of another.* 

295. Whoever destroys, damages, or defiles* any place of worship, 
or any object* held sacred by any classfof persons 
piace’o{”wotSSip‘!^JS5 with the intention of thereby insulting the religion 
of any class of persons or with the knowledge that 
any class of persons is likely to consider such des- 
truction, damage or defilement a.s an insult to their religion, shall 
be punished with imprisonment of either description for a term wliich 
may extend to two years, or with fine, or with both. 

COMMENT. — The object of this section is to punish those persons who inten- 
tionally wound the religious feelings of others by injuring or defiling a place of 
worship. 

Ingredients. — This section requires two things. 

1. Destruction, damage or defilement of (a) any place of worship, or (b) any object 
held sacred by a class of persons. 

* A. D. Kaj, (1982) 10 Ran. 282. 

* Stoddart v. Sagar, [1895] 2 Q. B. 

474. 


* Hall V. Cox, [1899'! I Q. B. 108. 

* Note J p. 186. 
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2. Such destractioD, etc., most have been done (i) with the intention of insnltlag 
tile teligion of a claas of persons, or (ti) with the knowledge that a class of persons is 
likely to consider sutdi destruction, etc., as an insult to their religion. 

1, ‘Defiles.’ — ^This word is not to be restricted in meaning to acts that would 
make an object of worship unclean os a material object, but extends to acts done 
in relation to the object of worship which would render such object ritually impure.^ 
It Is not confined to the idea of ‘making dirty,’ but extends to ceremonial pollution. 
The presence of a Sudra in such portions of a Hindu temple as are open to non- 
Brahmins is not a ‘defilement’ within the meaning of this section.* 

2. ‘Object.’ — ^“There is a distinction, not arbitrary, between objects whidi 
are objects of respect and even vcneratitHi and objects which are held sacred ; ns 
an example of the former, I may refer to a place of sepulture (not actually conse- 
crated, as in the case of ground specially consecrated for that purpose according . 
to the rites of Christian churches), as distinguished from a place for worship to 
the deity or where the idol or altar is kept; and such distinction appears to have 
been ke^it in view by the Legislature, for srhilc s. 203 deals with the latter class of 
objects and places, s. 5107 deals more cspeciaUy with trespasses on places of sepulture 
and places set apart for the perfornutnee of funeral rites and as depositories for the 
rcnuiins of the dead.”* 

The word ‘object’ docs not include animate objects. It refers only to inanimate 
objects such as churolies. iimsciues, temples, and marble or stone figures representing 
gods.* Killing of a cow by a Mubomedan, within the sight a public road ftw* 
quented by Hindus, is not punishable under this section.* Similarly, where a tniD 
dedicated and set at large on u ceremonial occasion of a Hindu in accordance wiO» 
a religious usage was kOlnl by certain Mahomedans secretly and at night in the 
presence of none but Mahomedans, it was held that no offence wqs conunitted.* 

Case. — The damaging or destroj'ing of a sacred) thread Worn by a person, who 
is not entitled under the Hindu custom to wear it or for whom the wearing of Hx 
sacred tlwead was not part of his ceremonial observance under the Hindu relig&oo, 
in assertion of a mere claim to higher rank was held to he not an insult to his religian.* 

295A. Whoever, with deliberate and malicious intention of outrag- 

iMibersii! md mall- ing .the rcligious feelings of any class of His Majesty’s 
wtniae Kiip^ fed. subjects, bv w'ords, either spoken or written, or by 
*OT visible representations insults or attempts to in- 
reiigiou) beliefs. suit the rcligioii or the religious beliefs of tliat class 

shall be punished with iniprisoiuucnt of either description for a term 
^vhieh may extend to two years, or with fine, or with both. 

i-OMMRNT. — ^This section was introduced by the Criminal Law Amendment 
Act (XKV of 1227) owing to the agitation following the decision of the X 4 ihotie 
High Court in the ttangila Rasul case* in which it was held that s. 153A was not 

> Sivakoli Swami, (I88S) I Weir jWomfa/, (18»()) 17CaI. 852. 

, * Imam Alt, sup.; Alt Mtihammad, 

I. ^ JtfoofAan v. Ranut (1»17)P. B. No. 10 of 1918,f.b. 

* Bomtsh Chunder Sonnyal v. Him 
Muoo, «^**’**^*’ Batwt MudaK, Mondal, sup. 

(1886) 10 Mad. m, 127,1*28. » Shea Shankar, (l«4i0j 15 Luek. 

‘ AH, (1887) 10 All. 150, 690. 

* J«.; Rometh Chunder Sanujfol v. Jffiru • Rtg Pal, (1927) 26 P. L. R. 514. 
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meant to stop polemics a^inst a deceased religious leader however scurrilous 
and in bad taste such attacks might be. Though this view was overruled in the 
tOxUa-t-Vartman ease,* which laid down that a scurrilous, vituperative, and foul 
attack on a religion or on its founder would come within the purview of s. 168A, 
yet the Legislature thought it necessary to enact a special provision dealing with 
such an oSence. 

Object. — The Statement of Objects and Reasons stated : “The prevalence of 
malicious writings intended to insult the religion or outrage the religious feelings 
of various classes of His Majesty’s subjects has mode it necessary to examine the 
existing provisions of the iaw with a view to seeing whetiier they require to be 
stienghened. Chapter XV of the Indian Penal Code, which deals with offences 
relating to religion, provides no penalty in respect of writings of the kind described 
above. Such writings can usually be dealt with under s. 15BA of the Indian Penal 
'Hode as it is seldom that they do not represent an attempt to promote feelings of 
enmity or hatred between different classes. It must be recognized, however, 
that this is only an indirect way of dealing with acts which may properly be nmde 
punishable themselves, apart from the question whether tliey have the fhrthcr 
effect of promoting feelings of enmity or hatred between classes. Accordingly it 
is proposed to insert a new section in Chapter XV of tlie Indian Penal Code, witli 
the object of making it a specific offence intentionally to insult or attempt to insult 
the religion or outrage or attempt to outrage the religious feelings of any class of 
His Majesty’s subjects.’’* 

The Select Committee in tlieir report observed that the essence of the offence 
is “that the insult to religion or tlie outrage to religious feelings must be the sole, 
or primary, or at least the deliberate and conscious intention. We have accord- 
ingly decided to adopt the phraseology of section 2'J8 which requires deliberate 
intention in ordA' to constitute tlic offence with which it deals.’’* 

This section has no*retrbspe«tive effect, but if a new edition of a book, whicli 
was publidtied before the enactment of that section', is published after its enact - 
ment the author of the book can be consicteU under it if his coiinei-tion witli tlic 
publisher is established.* 

296. Whoever voluntarily causes disturbance to any asscnthl) 

D..turi,„g „i,g.ou. engaged in the performance of religious 

“*“*>*r- M'or.ship. or religious ceremonies, shall be punished 

with imprisonment of cither description for a term which may extend 
to one year, or with fine, or with both. 

COMMENT Assemblies licid for leligious worship, or for the pcrfonnancc cl 

religious ccrcinouies, are hereby piotected from intentional disturbance. 

The object of this sectiim is to secure freedom from molestation when people 
meet for the {jcrforiuance of acts in a quirt sjwl vested for tlie lime in the assenibls 
exclusively ; and not when they engage in worship in an unquiet place, open to all 
the public as a thorouglifare.* 

Ingredients. — To constitute an offence under this section — 

(I j There must be a voluntary dis-turbunce caused. 

* Devi Sharan Sharma, (1927) 2S 17, 1927, Part V, p, 251. 

P.L. R.407. * SMb Hharma, (1941) Id Luck- 

* Gazette of India, dated August 074. 

27, 1927, Part V, p. 218. * Vijiara/dviva Ctuaiar, <1908) 2# 

* Gazette of India, dated September Mad. 554, 574, r.B. 
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(2) The disturbance must be caused to an assembly engaged in rdig^oos 
worship or rdigious oeremonies. 

(8) The assembly must be lawfully engaged in such worship or oetemooies, 
i.e., it mast be doing what it has a tight to do. 


CASES. — Disturbance caused by saying ‘amln .’ — \ mosque is a place where 
all sects of Mahomedans are entitled to go and perform their devotion as of right, 
according to their conscience ; and a Maliomedan of one sect pronouncing the 
word “omt'n” loudly, in the honest exercise of conscience, commits no offence or 
civil wrong.* though he may by such conduct cause annoyance in the mosque to 
other worshippers of another sect who do not pronounce that word loudly.* Bnt 
any person, Mahomedan or not, who goes into a mosque not bona fide for a religious 
purpose, but mala fide, forthepuiposeof disturbmg others engaged in their devotkMis, 
will render himself crindnally liable.* 

297. Whoever, with the intention of wounding the feelings of any 

Tcespa»«naonbar«i person, OF of insulting the religion of any person, 
pi»re», etc. Qr with the knowledge that the feelings of any 

person are likely to be wounded, or that the religion of any person 
is likely to be insulted thereby, 

eonimits any trespass in any place of worship' or on any place of 
sej)ulturc, or any place set apart for the performance, of funei^ rites* 
or as a depository for the remains of the dead, or offers any indignity 
to any human corpse, or causes disturbance to any persons assembled 
for the performance of funeral ceremonies, 

shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine,*or with both. 

COM.MbNT. — ^Tiiis section deals more especially with trespasses on places of 
*<cpulturc and places set apart for the performance of funeral rites and as dq>o> 
'.itories for tlic remains of tlie dead. It extends the principle laid down In s. 205 
to places which arc treated as sacred. The essence of the section is an intentim, 
or knowledge of likelihood, to wound feelings or insult religion and when with «i««t 
intention or knowle<lge trespass on a place of sepulture, indignity to a corpse, or 
duturbance to persons assembled for funeral ceremomes, is committed, the offence 
IS complete.* 

1. ‘Trespass In auy place of worship.' — 'Trespass' here implies not only 
( riiiiinat trespass but also an ordinary act of trespass, i.e., an entry on another's l™t 
M about lawful authority with Uie intention specified in s. 441.' The term ‘trespass* 
means any v'iolent or injurious act, committed in such place and with such knowledge 
III intention as Ls defined in s. 297.* 

« 

The trespass must be in a place of worship with the knowledge that the feeUngs 
ot jiersons would be wounded thereby. Where a low caste man entered into • 


' Ata-vUah v. Asm-ulhh, (1889) 
la All. 404, f.b. 

' Jangu V. Ahmadullah, (1880) 18 
‘'ll. 410, F.B, 

* Ibid. 

/ Burhan Shah, (1887) P. R. No. 28 
of 1887. 


* .SM6Anii,(1806)18A11.895;JiMiteas 
Sain, (1018) 40 Cal. 548; Ralna MudaH, 
(1888) 10 Mad. 128; Linar Din, (1915) 
P. R. No. 23 of 1015 (Shah Din J., 
contra Le-Roesignol, J.) 

* Mualan, (1028) 1 Ran. 890; ^Mmo, 
(1941] Kar. 818. 
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tenaple.* and where a person had sexual connection inside a mosque,* It wae held 
that th^ were guilty of an offence under this section. 

2. 'Funeral rites. ’ — The section contemplates distnrbance of persons engaged in 
* performing funeral ceremonies. But a moharram procession is not a Aiaeial cere- 
mony within the meaning of this section.* Obstruction to the performance of 
obsequies comes under this section.* 

298. Whoever, with the deliberate intention of wounding the re- 
utteiiiw mnb, etc., ligious feclings of any person, utters any word or 
re *** makes any sound in the hearing of that person or 

makes any gesture in the sight of that person or 
places any <A|ect in the sight of that person, shall be punished with 
j^prisonment dt either description for a term which may extend to 
one year, or with fine, or with both. 

COMMENT. — The authors of the Code observe: “In framing this clause we 
hnri two objects in view : we wish to allow oU fair latitude to religious discussion, 
and at the same time to prevent the professors of any religion from offering, under 
iiie pretext of such discussion, intentional insults to what is held sacred by others. 
We do not conceive that any person can be justified in wounding witli deliberate 
intentioa the religious feelings of his neighbours by words, gesture or exhibitions. 
A wann expression dro|q>cd in tiie heat of controversy, or an argument urged by 
a person, not for the purpose of insulting and annoying tlie professors of a different 
creed, but in good faith for the purpose of vindicating his own, will not fall under 
lite definition contained in this clause.”* 


CASES. — Interpolation of forbidden chant. — Interpolation of a forbidden 

dtant in an autttorised ritual is an offence under this section.* 

« 

Exhibiting cow’s flesh. — Exhibiting cow's flesh by carrying it in an uncovered 
state rouniTa village with the delitierate intention of wounding the religious feelings 
of Hindus was held to be on offence under this section.' 


KUUng of cow. — IMiere on the occasion of Bakr-Md, the accused killed a eow 
at dawn in a semi-private place and the killing was seen by some Hindus walking 
along tlie village pathway fifty feet away, it was held that no offence under this 
section was committed.* 


Wilful pollution of food served at caste dinner. — ^Wherc certain Hindus pre- 
sent at a caste dinner had sat down to partake of the food which had been served 
to them, when certain other members of the eii»tc came, and after telling those 
who were seated to move to aiiullier place, nliiclithcy refused to do, threw down 
a shoe amongst the men who were seated, and who, in consetiucmv, left the fisKl 
untouched, it was held that the (icrsons wrho threw the shoe could not be comdeted 
under this section.* This dccisioii does not lay down sound law. The framers oC 
the draft Code were of opinion tiiat the rendering the food of a Hindu useless to him 


by causing it to be in what he considered a 
ing punishment.'* 

* Bkagya, (1880) Unrep. Cr. C. 148. 

* MaqHud Hunain, (1028) 45 AIL 
620. 

* Ghosita v. KaOka. (1885) S A. W. 
M.40. 

* Sttbramania v. Ve^sata, (1888) 8 
Mad. 254, 257. 


a [xrllutcd state was an injury necessitat- 


* Note J., p, 187. 

* Naraiiimha v, Shne Kriihna, (1802) 
2 Mad. Jur. 280. 

’ Hahman, (1808) 18 A, W. N. 144. 

* fihrtAeh .dm^ad, (1942) 81 Pat. 813- 

* MoU Lai, (lOfil) 24 All. IS^- 
“ Note J,>p. 187. 
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CHAPTER XVI. 

Of Offences affectinq the Huuak Body. 


Unlawful homicide. 

6. 

Wrongful restraint and -WTOngfid 

(a) Culpable homicide (s. 299). 


confinement (ss. 380, 840). 

(i) Murder <a. 800). 

6. 

Criminal force (s. 880). 

(c) Homicide by rash or negli- 

7. 

Assault (s. 851). 

gent act (s. 804A). 

8. 

Kidnapping (ss. 859, 800, 881). 

(d) Suicide (a. 810). ' 

9. 

Abduction (s. 362). 

(e) Being a Thug (s. 810). 

10. 

Slavery (s. 370). 

Causing miscarriage (s. 817). 

11. 

SeUing or bujring a minor foe 

Exposure of infants and conceal- 


prostitution (ss. 872, 873). 

ment of births of children 

12. 

Unlawful compulsory labofit- 

(ss. 817, 318). 


(s. 374). 

Hurt. 

18. 

Bape (s. 975). 

(i) Simple (8. 819). 

(it) Grievous (s. 320). . 

14. 

Unnaturel offence (s. 377). 


Of Offences affecting Life. 

299. Whoever causes dcath^ by doing an act with the intention ot 

cuipAtahomioMe. intention of causing 

such bodily injury as is likely to cause death,* op 
with the knowledge that he is likely by such act to cause death,* com- 
mits the offence of culpable homicide:(^ 


. iLLysnuyTioxs. 

(а) A lay* sticks and turf over a pit, with the intention of thereby catling death, 
or with the knowledge that death is hkely to be thereby caused. Z, believing the 
ground to be ftrin, treads on it, falls in and is killed. A has coinnutted the offence 
of culpable homicide. ^ 

(б) A knows Z to be behind a bush. B does not know it. A, intending to cause, 
or knowing it to be likely to cause Z’s death, induces B to fire at Oie bush. B fires 
und kills Z. Here B may ^guilty of no offence ; but A has committed the 

of culpable homicide. ^ ^ - 

(r) A, by shooting at a fowl with intent to kill and steal it, kills B, who is 
I bush ; A not knowing tliat he was there. Here, although A was domg an un- 
l-iwfu! act, he was not guilty of culpable homicide, as lie did not intend to kill B or 
Cc^edeathbydohiganactthathe^ew was likely to cause death. * 

Explanation 1. — person, who causes bodily injury to another who 
IS labouring under a disorder, disease or bodily infirmity, and tbertiiy 
.iceelerstes of that other, shall be deemed to have caused 

las death. 

Explanation 2, — ^Where death is caused by bodily injury, the perstm 
who causes such bodily injury shall be deemed to have caused the d^th, 
although by renting to proper remedies and skilful treatment^ the 

death m^tJbAvelie^ prevent^. 
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Explanation 3 . — The causing of the death of a child in the mother’s 
womb is not homicide. But it may amount to culpable homicide to 
cause the death of a living child, ^ any part of that child has been 
brought forth, though the child may not have breathed or been com- 
pletely born. 

COMMENT.— Homic ide killing of a human being by a human^ bei^. It 

is either (A) lawful, or (B) unlawful. " — 

(A) lawful honticide, or simple homicide, includes several cases falling under 
the Cienernl Exceptions (Ch. IV). 

(B) Unlawful homicide includes — 

.(1) Culpable homicide not amounting to murder (s. 290). 

/(2) Murder (a. 300).'^ 

(3) Rash or negligent homicide (s. 304A). . 

(4) Suicide (ss. 30.), 300). , . 

•^(A) Lawful or simple homicide.— Tliis is committed where death is caused in 
one of the following ways : — ' • 

1. Wliere death is caused by accident or misfortune, and without any criminal 
intention or knowledge in the doing of a hiwful act, in a lawful manner, by lasrfiil 
means, and u ith proper care and caution (s. 80). 

2. tVJ>ere death is caused justitiably, tliut is to say, 

(iK By a person, who is bound, or by mistake of ftict in good faith believes 
hims^ bound, by law (s. 70). . 

(14^*' By a Judge when acting judicially in the exercise of any power which is. 
or which in good faith he believes to be, given to him by law (s. 77). 

By a gerson acting ill pursuance of the judgment or order of a Court of 
Justice (s. 78). ^ 

(wf By a person who is justified or who by leasoa of a mistake of fact, m good 
faith, believes himself to be justified by law (s. 70). 

(a) By a person acting without any criminal intention to cause harm and in 
good faith, for the purpose of preventing or avoiding other harm to person oi 
property (s. 81). 

(vif Where death is caused in tlie exercise of the right of private defence of 
person^ property (ss. 100, 103). . 

8. ''Where death is caused by a child, or a person of unsound mind, or an in- 
toxicated person as will come under ss. 82, 83f 84 and 88. 

4. Where death in caused unintentionally by an act done in good faith for tlie 
benefit of the person killed, when 

(i) he or, if a minor or lunatic, his guardian Iiaa expressly or impliedly con- 
sented to such an act (ss. 87, 88); or 

(it) Where it is impossible for the person killed to signify his conwBt or where 
be is incapable of giving consent, and has no guardian from whoa it is possible to 
obtain consent, in time for the thing to be done with benefit (s, 88). 

(B) Unlawful homicide. — Culpable homicide is the first kind of unlawful 
homicide. It is the causing ofdeath by doing 

(i) an act with the intention of causing death ; 

(ii) an act with the intention of causing such bodily injury m is Iflccly to 

cause death ; or 

(iii) an act with the knowledge that It was likely JtooMliedatth. 4 
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WitiMHit one or other of those elements, «n act, though it may be in Hs natiiM 
crlmiiud and may occasion death, will not amount to the offence of oulpable hpmfcddn.* 

|aw. — ^Maoslanghter is the unlawful killing of another wiramt maiiee 
aforethought, express or implied. It is of two kinds ; (1) voluntary, and (2) in- 
voluntary. ' — 

(1) Voluntray manslau^ter : where a man greatly provokes another, and the 
other kills him ; or where upon a sudden quarrel, two persons fight, and one of 
them kills the other. 

These two cases are met by Exceptions (1) and (4) to s. 800. -v 

(2) Involuntary manslaughter : where death is' caused by accident in doing 
an unlawful act not amounting to felony ; or where death is caused by culpaUe 
neglect, '.e., while doing a lawful act in an unlawful manner. 

The first case will not be culpable homicide under the Code, as will appear frqm 
lU.(e) to this section ; and the second ease is separately provided for by s. 804A. ' 

Under the English law, it is neither murder nor manslaughter unless the death 
takes place within a year and a day from the blow or other cause. If the deceased 
(lied after that time, the law would presume that his dcivtii had proceeded from soute 
otlier cause.* This rule is not adoptc<l in the Code. 

Ingredients. — The section has the following essentials ; — 

1 . Causing of the death of a human being. 

2. Such death must have been caused by doing an act 

(i) with the intention of csiusing death ; or 

(ii) witli the intention of causing such bodily injury as is likely to cause dpath; or 

(Ui) with the knowledge tliat the doer is likely by such act to cause death. 

1. ‘Causes deqth. Death means the death of a human being (s. 4(1). But 
this word does not include the death of an iinhorn child, tMe Elq>ln. (,1). It is 
immaterial if Uie person whose death has been euu cd is not the very i>erson whom 
the aevused intended to kill ; see ill.(a) and s. 3U1 . The otfenee is complete 
us soon as any person is killed. 

•J. ‘By doing an act with tbe intention of causing death.’ — None of the 
endless variety of modes by which human life may be cut short before it becomes in 
the course of nature extinct, is excluded. Death may lie caused by poiaonii^, 
starving, striking, drowning, and by ahumlred different ways. 

i'ndcr 8, 3'2 W'ords which refer to acts done extend also to illegal omissionB, and 
the word ‘‘iHcgiU” is applicable to evciythiiig which is an alienee or which is 
prohibited by law, or which fiimishes ground for a civil actioD (s. 43). Therefore 
ilcutii caused by illegal omission will amount to rulpablc homiekle. 

See eases under s. SUO relating to neglect to supply medical aid or food. 

Death caused by effect of words on Imagination or passions.— The authora 
<>1 the Code observe : “The reasonublc course, in otur opinion, is to consider speaking 
Its an act, and to treat A. as guilty of voluntary culpable homieidc, if by qpeaking 
lip has voluntarily Caused Z's death, wlietlier bis words cqjcrate circuitously by indue* 
tug Z to swallow poison or directly by throwing Z into convulsions.”* 

English law. — Tlu* EUiglish law takes no cognisance of htuiucidc unless death 
’’‘suits from bodily injury, caused by some act or omission, as distingaished Don 

‘ /{akrf, (Ifififi) Unrep. Cr. C. fi. P. C. 344. 

‘ 1 Uuwk. P. c. 13, B. 9, 1 East * Note M, p. 149. 

I I-f.C.— 1# 
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death occasioned by an influence on the mind, or by any disorder or disease arising 
from such influence. 

3. ‘With the Intention of causing such bodily injury as is likely to cause 
death.’ — The connection between the ‘act’ and the death caused thereby must be 
direct and distinct ; and tiiough not immediate it must not he too remote. If the 
nature of the connection between the act and the death is in itself obscure, or if it is 
obscured by the action of concurrent causes, or if the connection is broken by the 
intervention of subsequent causes, or if the interval of time between the death and 
tlie act is too long, the above condition is not fulfilled. 

4 . ‘With the knowledge that he is likely by such act to cause death.’ — 
‘Knowledge’ is a strong word and imports a certainty and not merely a probability. 

CASES. — ^Knowledge of probable consequence of act. — Beating. — Where 
^ person struck at with a heavy stick and killed a man, being at the time under the 
bona fide belief that the object at which he struck was not a human being but some- 
thing supernatural, but through terror, having taken no steps to satisfy himself that 
it was not a human being, he was held to have committed culpable honucide.* 

Beating for exorcising evil spirit. — Wliere the accused, in exorcising the spirit 
of a girl, whom tliey believed to be possessed, subjected her to a beating which 
resulted in her death, it was held that they were guilty of culpable homicide.' — " 

Shooting. — Five or six persons were engaged in a free liglit using hatchets and 
lathis, and some of them were slioutiiig that tlicy were being robbed of prope^rty. 
The accused not being in the fight himself and not knowing wlio were the robbeis 
and who were the robbed, lired a sliot at the crowd to scare them away hut killed 
one of them. It was held that as lie was guilty under tlie second part of s. 361 
as he must have known tliut if the shot hit one of the crowd in a vital part of liis 
body he would be killed.’ ' 

Clauses. 1 and 2. — 'Intention of causing such bodily injury as is likely to 
cause death.’ — ‘Knowledge that he Is likely by such act to cause death. ’- 
The practical diflcrcnce between these two piinises is expresM-d in the punishmcnl 
provided in s. .‘{<)4. But the piira.se ‘with the knowledge tliat he is likely by sut Ii 
act to cause death' includes all cases of rash acts by which death is caused, for rosli- 
ness imfiorts a knowledge of the likely result of an act whicii tlie actor does in spilt 
of tlie risk. 

Death caused without 'requisite Intention' or ‘knowledge’ not culpable 
homicide. — If death is caused under circumstanucH specified in s. lu, tlie person 
causing the death will be exonerated under that section. Hut if it is caused in 
doing an unlawful act, the (|Ucstion arises whether lie should be punished for causing 
it. The Code says that -wlicn a {icrson engaged in tiie coiniiiission of on offenic 
causes death by pure accident, lie shall sufler only the punisluiicnt of his offence, 
without any addition on account of .sueh accidental dcatli. See ill. (e) to this section. 
The oflence of culi>ahlc homicide sup}>uscs an intention, or knowledge or likelitiood 
of cau.sing dcatli. In tlic aliscncc of such intention or knowledge, the offence 
committed may be grievous Imrt,* or simple hurt.' It is only where death is attri- 
buted to an injury wliich tlic offender did not know would endanger life or wouid 

» Kangla, (1898) 18 A. W. N. 1«3. Beg, (1881 ) 3 All. 770. 

* JimalurKn, (1892) IJnrep. Cr. C. » Safatulla, (1879) 4 Cal. 81.'). 

603: Kaku. (1928) 10 I-ah. 555. Fox, (1879) 2 All. 522; Handhir Siiif.li, 

’ Uudho, (1944] Kar. 420. (1881) 3 AU. 597. 

< O'Brien, (1880) 2 AU. 700; Jdu 
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be likely to cauee death and which in normal conditions would not do to notwlth- 
standing death being caused, that the offence will not be culpable homicide but 
grievous or simple hurt. Every such case depends upon the existence of aboonnal 
conditions unknown to the person who inflicts the injury * A person who vcduntarily 
inflicts injury such as to endanger life must always, except in the most extraordinary 
and exceptional eireumstances, be taken to know that he is likely to cause death. 

If the victim is actually killed the conviction in such coses ought orcUnarily to be 
of the offence of culpable homicide.* 

CASES. — In the course of a trhial dispute the aceus€^d gave ttie deceased a 
severe push on the back w liich caused him to fail on the road below, a d i s tan ce of 
two ond n half cubits. In falling tlie deceased sustained an injury from wliich 
tetanus resulted, wliich caused bis death on the fifth day after. It was held that 
this was 'Simply a case of using criminal force .* According to the English law 
this would be luanslaughtcr. The accused, "Witfte engaged in a verbal wrangld^’ilihi 
his wife, struck her a blow on the left side with great force, the effect of which, 
was that slie vomited and bled from the nose, and within little more than an hour 
(lied. The death was caused by the rupture of tlic spleen. It was held that he 
was guilty of grievous hurt only.* Three jicrsons attacked a fourth with clubs 
and dcatli ensued through a fracture of the skull of the person so attacked. There 
was, iiowcver, no evidence to show either that the common intention of the a ss ailants 
was to cause death or which of them actualiy struck the blow which fractured the 
skull of tlic deceased. It was lield tliat the offence of which the assailants were 
guilty was that of eagsiiu; jjrievous hurt and not that of 'culpable homicide nut 
amounting to lUUtdcc.* Hut in unotlicr case the fa(ds of which were similar the 
same iligli Court held that tlic act of the accused amounted to culp.ablc homicide 
not amounting to murder under s. HOW, Exception 4.^ The accused struck three 
blows to tile deceased with u club. One blow fractured the bonc.'^f the left forearm, 
another fraelured a bone in tlie right liand, wl^ile the third fractured both bones 
of the left leg. In the case of the third injury gangrene supervened and death 
followed. It was Iield that tlie accused was guilty of either culpable homicide not 
amounting to murder or causing grievous hurt.’ The Madras High Court has 
doubted tlie correctness of this «isc in a case in which the accused cut the deceased 
with an instrument inflicting several injuries, three of which tvere grievous. The 
deceased died a fortnight after he received the injuries. According to medical evi- 
dence the cause of death was scplicciiiia and pyamiia resulting from the multiple 
injuries. None of the injuries could each by itself have caused the death, but 
cumulatively the injuries should prove fatal in the case of a normal man. It was 
held tliat the accused was guilty of murder as the cause of death could be dinctly 
associated witli the act of the atxiuscd.*^ Where tlie accused struck his wife a blow 
on her licad with a plougltxhare which, ihougli not siiown to be a blow likely to eSMse 
death, did in fact render her uncunscious and, believing her to be dead, in order to 
lay the foundation ol a false defence of suicide by lutnging the accused hanged her 
ou a beam by a rope and thorcby_ caused her death by strangulation, it was held 


i Bai Jiba. (1017) 10 Bom. L. It. 
Hits. 

A Afnim, (1080) 82 Bom. L. R. 
ifin 1144. 

* 'Acharjua. (1877) 1 Mad. 224. 

* I(i«/leg,(18Ul)8AU.77e. 

* Chandan ^ugh, (1017) 40 All. 
103; Agru, (1014) F. R. No. 37 of 1014; 


Dattu Jiana Patuar, (1917) 19 Bom 
B. R. 002; Gowidaa Samasadta, (1908) 
86 Cal. 650. 

« Gvdab, (1018) 40 All. 686, Chan- 
dan Singh, supra, dissented from. 

’ Hama Stngh, (1920) 42 All. 802. 

> narasmmi Servai, [1944] Mad. 4ST, 
disapproving Rama Stn^, sup. 
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tb»t tbe Bcoused was not guilty of culpable homicide. The Court eMvletad lliln 
of grievous hurt.^ 

Death due to diseased spleen. — (II Grievous hart. — ^Where the accused 
^ gave a blow with a light bainboy*Rilf^, not more than an inch in diameter, to the 
deceased who was suffering from deceased spleen on the region of that organ, it was 
hdd that he was guilty of causing grievous hurt.' 

The accused sat on the chest of the debased and began to stranide him and would 
not desist despite entreaties ot relations. Suddenly the deceased died owii^ to internal 
bleeding due to rupture of the spleen which was considerably enlarged. The other 
injuries were not sufficient to cause death if the spleen had not been ruptured. The| 
fact of tbe enlarged spleen was not known to the accused. Tt was held that thef 
accused was guilty of culpable homicide under the second part of s. S04 and non 
under s. 33S of grieA’ous hurt.* 

ig) Hurt. — ^The accused, having received great provocation from his wife, 
pushed her with both arms so as to throw her with \'iolencc to the ground, and 
after she was down, slapped her with his open hand. The woman died on account 
of the rupture of her spleen which was diseased. It was held that he was guilty 
of causing hurt.' The accused, dissatisfied and irritated by the lazy and inefficient 
msuiner in which a punkha coolie was managing a punkha, went up to him and 
struck him one or more blows. The coolie was suffering from a diseased spl^n 
and died from the injuries he had received. It was held that the accused was guilty 
of causing hurt.* In the course of an aitereation betHcen the accused and the 
complainant on a dork night, tlic former aimed a blow with his stick at the head 
of the latter. To ward off llic blow, the complainant's u’ifc, who had a child on 
her arm, intervened hetween them. Tlie Wow missed its aim, but fell on the head 
of the child, causing severe injuries, from the effec>ts of nliicli it died. It was held 
that inasmuch as the blow, if it had reached the complainant, would have caused 
simple hurt, the accused was guilty of simple hurt only.* 


Explanation 1. — A person causing bodily injur}' to anotiier wlio is labouring 
under a disorder, disease, or bodily infirmity, and thereby ac^hx^ting tbe death 
of that other, is deemed to have 'caused his dcatli.’ liut one of the elements of tlie 
offence of culpable homicide must be present.' 

Eiqtlanatian 2. — ‘By resorting to proper remedies., .death might have been 
prevented.' — Tlie authors o( the Code oliscrsx* ; “lie sec no reason for excepting 
(sises of persons who dir of a slight wound, which, from neglect or from the ai»plication 
of improper remedies, have proved mortal, from tlie simple general rule which we 
propose.”* 

“Although proof be given that tlie wouml or otlier boun 'injury if sldlftiUy 
treated might not liave resulted in deatli, yet if in fact death is the result, the wound 
•causes’ death. And it does not avail the offender to prove that the first cause 
might have been removed or rendered inojierutive by tlic application of proper 
remedies and that death might have lieeu prevented. ‘Proper remedies and skilful 
treatment’ may not be within the reach of the woundetl man ; or, if they are at 


* JPalaui Goundan, (1010) 42 Mud. 

347, r.B. ... — 

* MefiAa Meeah, (1863) 2 IV. 11. 
(Cr.) 30; O'Brvn, (1880) 2 AU. 700. 

* Mwmi Lai, [1043] All. 858. 

* Punchunun Tanlee, (1866) 5 W. 
B. (Cr.) 07. 


■ Pox, (1870) 2 All. 322; Handlth 
Hhifili, (1881) 3 AU. 507. 

• Chalur Matha, (1910) 21 Bom. 

L. K. 1101. 

’ Par, supra. 

* NuteM, p. 148. 
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IUMS»]>BiMy beuoid>le or anirillingto resort to them. But this b immatssbl M 
jSWM whites to the due intengetation of the wotds ‘ cause of deafe .’ Vieprbeoty 
esose nUeh sets in motion some other cause, — as the severe wound which induces 
gangtene or fever, — and the uttimate effect, death, are sufficiently ConnedtM S8 
oause and effieot, notwithstanding that the supervening sickness or disease 
have been cured by medical sldU. AU that it is essential to establMi b, thMT the 
death has been caused by the bodily injury, and, it there be any intervening canse, 
that it b connected with a sufficient degree of probability with the primary one."* 
If death results from an injury voluntarily caused, the person who cauam that injury 
is deemed to have caused death althou^ the life of the victim might have hear 
saved if proper medical attention had been given, and even if medical trcabnacnt 
was given but was not the proper treatment, provided that it was administered 
in good fkith by a competent physician or surgeon.* 

Gases,— Where the accused was indicted for the murder of hb wife by 
her, and a surgeon adminbtered brandy to her as a restorative, some of widcm 
went the wrong way, and entered her lungs, and might have caused her death. It 
was held that he was guilty of manslaughter.* Similarly, where an injury was 
inflicted on a person by a blow whifh in the judgment of competent medical men 
rendered an operation advisable, and, as a preliminary to the operation, chloto- 
form was administered to the i>aticnt, who died during its administration, and it 
was agreed that the patient would not have died but for its adminbttation, it WW ^ 
held that the person causing the injury was liable to be indicted for mansbttl^ter.*^ 

VVhere a person causes simple injury to another but the latter subsequently 
dies of septic meningitis which develop^ on account of the use of wrong remedies 
and ne^eSmrWBitiiiBht, the death cannot be said to have been caused by the 
bodily injury within the terms of thte Explanation, and the person causing Uw 
injury cannot be convicted of culpable homicide not amountii^ to murder under 
s. 304.' ^ • 

Explanation 3. — The causing of death of a child in the mother's womb is not 
homi^e, such an offence is ptmishable under s. BIS. But it is homicide to cause 
the death of a living child ; if any part of that child has been brought forth, though 
ttie child may not have breathed or been completely bom. 

Under the English law it is necessary that the child should have comptetdy 
cmerggd,. 

300. Except in the cases hereinafter excepted, culpable homicide 
is murder, if the act by which the death is caused 

Msider. done with the intention of causing death, or— 

2ndly . — If it is done with the intention of causing such bodily iffjuiy 
as the offender knows to be likely to cause the death of the pexson to 
whom tile harm is caused, or — 

; — If *t is done with the intention of causing bodiiy injuiy to 

any person and the bodily injury inteaded to be inflicted is sufficimi 
in the ordinary course of nature to cause death, or — 

* H.&U.2M. * Afc/n^e, (1847) S Cox 878. 

* San Fat, (1«M) U Bon. 948, as « Dams, (1888) 15 Cox 174. 

expiained In sthar AhmtA, [19871 Ran. * Stbha, (1885) 11 Ludk. 401. 

384, p.a. 
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4iMy . — If the person committing the act knows that it is so im- 
minently dangerous that it must, in all probability, cause deajth, or 
such bodily injury as is likely to cause death, and commits such act 
witiicnit any excuse ; f or incurring the risk of causing death or such 
injury as afore^if. 

lIXrSTBATIONS. 

(a) A shoots Z witli tlie intention of killing him. Z dies in consequence. A 
commits murder. 

(h) A, knowing that Z is labouring under such a disease that a blow is likely 
to cause his death, strikes him with the intention of causing bodily injury. Z dies 
id consequence of the blow. A is guilty of murder, although the blow might not 
have been sufBcient in the ordinary course of nature to cause the deuUi of a person 
in " sound state of health. But if A, not knowing that Z is labouring under any 
disease, gives him such a blow as would not in the ordinary course of nature kill 
a person in a sound state of health, here A, although he may intend to cause trodily 
injury, is not guilty of murder, if he did not intend to cause death or such bodily 
injury as in the ordinary course of nature wouU cause death. 

{e) A intentionally gives Z a sword-cut or club-wound suffleient to cause the 
death of a man in the ordinary course of nature. Z dies in oonsequencc. Here 
A is guilty of murder, although he may not have intended to cause Z’s death. 

(d) A without any excuse fires a loaded cannon into a crowd of i>ersons and 
kills one of them. A‘ is guilty of murder, although he may not luive hud a pre- 
meditated design to kill any particular individual. 

Exception 1 . — Culpable homicide In not murder if the offender, whilst 

wimeidiwMahoini, deprived of the power of self-control by grave and 
fade it not murder. sudden pr<jvocation, causes the death of the person 
who gave the provocation or causes death of any other person bj- 
mistake or accident. 

The above Exception is subject to the following proi^isos : — 

First , — ^That the provocation is not sought or voluntarily provoked 
by the offender as an excuse for killing or doing harm to any person. 

Secondly . — Tliat the provocation is not given by anything done in 
obedience to the law, or by a public servant in the lawful exercise of 
the powers of such public servant. 

Thirdly . — That the provocation is not given by anything done in 
the Jawful exercise of the right of private defence. 

Explanation . — IVhether the provocation was grave and sudden 
enough to prevent the offence from amounting to murder is a qtiestion 
of fact. 

IIXUSTBATIOKB. 

(a) A, under the influence of passion excited by a provocation given by Z, 
intentionally kills Y, Z’s child. This is murder, inasmuch as the provocation was 
not given by the child, and the death of the child was not caused by accident or 
misfortune in doing an act caused by the provocation. , 
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(6) y gives grave and sadden provocation to A. A, on this provocation, fires 
a pistol at Y, neither intending nor knowing himself to be likely to kill Z, who is 
near him, but oat of sight. A kills Z. Here A ha.s not committed murder, but 
merely culpable homicide. 

(e) A is lawfully arrested by Z, a bailiff. A is excited to sudden and violent 
passion by the arrest, and kills Z. This is murder inasmuch as the provocation 
was given by a thing done by a public servant in the exercise of his powers. 

(d) A appears as a witness before Z, a Magistrate. Z says that he does not 
believe a word of A's deposition, and that A has i>erjured himself. A is moved 
to sudden passion by these words, and kills Z. This is murder. 

(e) A attempts to pull Z's nose. Z, in the exercise of the r^t of private de- 
fence, lays hold of A to prevent him from doing so. A is moved to sudden and 
violent passion in consequence, and kills Z. This is murder, inasmuch as the pro- 
vocation was given by a thing done in the exercise of the right of private defence. 

/ (f) Z strikes B. B is by this provocation excited to violent rage. A, aby stantfe’, 
intending to take advantage of B’& rage, and to cause him to kill Z, puts a knife into 
B's hand for that purpose. B kills Zwith the knife. Here B may have committed 
only culpable Iiomieide, but A is gu ilty of murder. 

Exception 2 . — Culpable homicide is not murder if the offender, in 
tlie exercise in good faith of the right of private defence of person 
or property, exceeds the power given to him by law and causes the death, 
of the person against whom he is exercising such right of defence wil^^ 
nut premeditation, and without any itention of doing more harm than 
is necessary for the purpose of such defence. 

ILLCSTBATION. ^ 

Z attempts to horsewhip A, not in such a nianmr os to cause grievous hurt to 
A. A draws out a pistol. Z persists in the assault. A, believing in good faith 
that he con by no other means prevent himself from being horsewhipped, shoots 
Z dead. A has not committed murder, but only culpable homicide. 

Exception 3 . — Culpable homicide is not murder if the offender, being 
u public servant or aiding a public servant acting for the advance- 
ment of public justice, exceeds the jK>wcrs given h.> him by law, and 
causes death by doing an act which he, in good faith, believes to be 
lawful and necessary for the due discharge of his duty as such public 
servant and without ill-will towanls tlie person whose death is caused. 

Exception i . — Culpable homieide is not murder if it is committed 
w ilhout premeditation in a sudden light in the heat of passion upon 
a sudden quarrel and without the offender’s having taken undue 
advantage or acted in a cruel or unusual manner. 

Explanation . — It is immaterial in such eases which party offers the 
provocation or commits the first assault. 

Exception 5. — Culpable homicide is not murder when the person 
whose death is caused, being above the age of eighteen years, suffers 
death or takes the risk of death with his own consent. 
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A, by instigation, vc^iintarily eauses Z, a person under e^^toMi ycata of age, 
to auninit suicide. Here, on account of 7*0 youth, he urns incapable of giving oon- 
aent to his own death ; A has theiefoie abetted murder. 

COMMENT. — ^In this section the definition of culpable homicide appears in an 
expanded form. Eadi of the four clauBeg requms that the act which causes death 
should be done intentionally, or with the knowledge or means of knowing that 
death is a natural consequence of the act. 

Scope. — An offence cannot amoimt to murder unless it falls within the defini- 
tion of culpable homicide ; for this section merely points out the cases in which 
culpable homicide is murder. But an offence may amount to culpable homicide 
witiumt amounting to murder. 

It does not follow that a case of culpable homicide is murder, because it does 
not Hall within any of the Exceptions to s. 300. To render eulpable homicide murder 
Uie case must come within the provisions of clause 1 , 2, 8, or 4 of s. 300. 

^^Alulpable homicide and murder dlatinoulahed — -Tiie distine tint^ ijietween 
thg^ two offencM is very ably f iet forth bv Melvill. J- in fSmyiniin'a nn.e.> ' 

“ ^or convenience of compariso n, th> pravininnK of «»aa nn.< fioft may 

**** thiin 

Section 299. SncnoN 300. 


A person commits culpable homicide, 
if the act by which the death is caus- 
ed is done 

the intention of 


intention 
injury n.s is 


causing 


of causing 
liktly to 


Subject to certain exceptions, culpable 
homieidc is murder, if the act by which 
the death is caused is done 
(1) With the intention of causing 
death ; 

With the intention of causing 
surh bodily injury as the offender 
knaam to br likely to cause the 
death of the perton to whom the 
harm is caused ; 

With the intention of causing bodily 
injury to any person, and the 
bodily injury intended to be in- 
flicted is sufficient in the ordinary 
course of nature to cause death ; 
With the knowledge that the act 
is so imminenUy dangerous that 
it must in all probability caxai 
death, or such boily injury as is 
likely to cause death. 

“ I have italicised the words which appear to me to mark the ditfeTenee between 
the two offences. 

“(o) and (1 ) show that where there is an intention to kiU, the offence is always 
inuider. 


(a) With 
death ; 


(6) With the 
such bodily 
cause death ; 


(c) With tile knowledge that... the 
act is likely to cause deatli. 


( 2 ) 


(3) 


( 4 ) 


“(c) and (A) appear to me intended to apply (I do not say that they are neoes- 
surily limited) to cases in which there is no intention to cause death or bodily injury. 
Furious driving, firing at a mark near a public road, would be cases of this descrip- 
tion. Uliether the offence is culpable homicide or murder, depends tyvOn the degree 

' (1976) 1 Bom. 342, 344, 316; Jtatan, (1932) 7 IdUfe. 634 . 
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Tf rfMth i« a Hin.»v rp-jpfl*, ft i» «||1 H li mlilih* 
inuirtiilMiHJde wwdt. It i» mu rder. 

"itwcMMnioe 0 ^( 2 ) appean to me to be found in the votds which I havelt BMdwid . 
The offienoe ia muider, if the offender knam that the parHeular penon ia 

likely, either £nhb peculiarity of constitution, or immature age, or other (pedal 
ciroumstance, to be killed by an injury which would not ordinarily cause death. 
The illustratton given in the section is the following : — 

“ *A, knowing that Z is labouring under such a disease that a blow is likdy to 
cause his death, strikes him with the intention of causing bodily injury. Z dies in 
consequence of the blow. A ia guilty of murder, although the blow mi|^ not have 
been sufRcient in the ordinary course of nature to cause the death of a person in 
a sound state of health.’ 

“There remain to be considered (b) and (8), and it is on a comparison of these 
two clauses that the decision of doubtftil cases... must generally depend. The 
offencie is culpable homicide, if the bodily injury intended to be inflicted is likely 
to cause death ; it is murder, if such injury is sufficient in the ordinary course of 
nature to cause death. The distinction is fine, but appreciable. It ia much tire 
same distinction as that between (c) a^d (4), already noticed. It is a question of 
degree of probability. Practically, I think, it will generally resolve itself into a 
(smsideration of the nature of the weapon used. A blow from the fist or a stick 
on a vital part may be likely to catue death ; a wouird from a sword in a vital part 
ii sufficient in the ordinary course of nature to cause death.’’ 

In this rase the accused had knocked his wife down, put one' knee on her chest,'' 
and struck her two or three violent blows on the face with the closed fist, produc- 
ing extravasation of blood on the brain, and she had died in consequence, either 
on the spot, or very shortly afterwards, ttiere being no intention to cause death, 
and the bodily injury not being sufficienl in the ordinary course ol^ nature to cause 
death. It was held that the offence conuuitted was that of>culpable homicide out 
11 mounting to murder.* 

As regards (e) Peacock, C. J., observes in Cora Chand Coper’s case*; “There 
nre many cases falling within the words of section 299 ‘or with the knowledge that 
he is lib^ by such act to cause death’ that do not fall witliin the ‘2nd, 3rd, or 4th 
eluiise of section 300, such for instance as Uie offences described in sections 279, 
2K0, 201, 282, 284, 285, 280, 287. 288 and 289, if tlie offender knows that his 
.let or illegal omission is likely to cause death, and if in fact it does cause death, 
iiut, although lie may know that the act or illegal omission is so dangerous that 
d is likely to cause death, it ia not murder, even if death U caused thereby, untos 
die offender knows that it must in all probability cause death, or such bodily ipjuiy 
■IS is likely to cauae death, or unless he intends thereby to cause death or such bodily 
injury os is described in clause 2 or 3 of section 300. 

“As an illastratmn, suppose a gentleman should driv’e a buggy in a rash and 
ntgligent manner, or furiously along a narrow crowded street. He mi(^t know 
ili-tt he was likely to kill some person, but lie might not intend to kill any one. 
in such a ease, if he should cause death, 1 apprehend be would be guilty of cidpable 
lioinicide not amounting to murder, uniess it should be found as a fact that he knew 
that bis aet was so imminently dangerous that it must in all probability cause 
ileath or sutdi bodily injury, Ac., as to bring the case witliin the 4th clause of section 
■"00. Ill an ordinary case of fUrious driving, the facts would scarcely 'warrant sorib 
•I Undiog.„Jf a nua should drive a buggy furiously, not merely along a orowded 

Gooinda, (l«7«) I Bom. 842. * (1866) 6 W. R. (Cr.) 45, 46 , »JS. 
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stKet, but intentionally into the midst of a crowd of persons, it wouki probably 
be found as a fact that he knew that his act svas so imminently dangerous that 
it must in all probability cause death or such bodily injury, &c., as in dause 4, 
section 800. 

“From the fact of a man’s doing an act with the knowledge that he is likely to 
cause death, it may be presumed that he did it with tlie intention of causing death, 
if all the circumstances of the case justify such a presumption ; but I should never 
presume an intention to cause death merely from the fact of furious driving in a 
crowded street in which the driver might know tbs* bis act would be likely to cauM- 
death. Presumption of intention must depend upon the facts of each particulai 
case. 

“Suppose a gentleman should cause death by furiously driving up to n Railway 
Station. Suppose it should be proved that he had business in A distant part of the 
^oAuntiy, say at the opposite terminus ; that he was intending to go by a particuhsi 
train ; and that he could not arrive at his destination in time fo* his bunsincss hj- 
any other train ; that at the time of the furious driving it wanted only two minutes 
to the time of the train's starting ; that the road was so crowded that he must have 
known that he was likely to run over some ^e, and to enuse death. Would any one 
under the eiivumstances presume that his intention was to cause death ? oiild it 
not be more reasonable to presume that bis intention was to save the train ? If tin 
Judge or jury should find that his intention was to save the train, but that he must 
have known that he was likely to cause death, he would be guilty of culpable homicide 
not amounting to* murder, unless they should also find that the risk of causing 
of death seas such that he must have known, and did know, that Iii.s act must in all 
probability cause death. &c., within the meaning of clause 4, section 300. 

“If they should go further, and infer from the knowledge that he was likely to 
cause death, tl^jtt he intended to cause death, he would be guilty of murder, and 
liable to capital punishment.’’ 

, Putting it shortly, all acts of billing done 

f \ (1) with the intention to kill, or 

\ ) (2) to inflict bodily injury likely to cause death, or 

/I (31 with the knowledge that death must be the most probable result, an 
prima facie mur^ r, while those committed with the knowledge tAat death wUl 
be a likely resulfare culpable liomicide not amounting to murder.* J 

RTiere, therefore, the act of the accu-sed does not fall within the first clause ol 
s. 300, that is, where the act was done not with the intention of canting death, th< 
dilfeiencc between culpable homicide and murder is merely a question of different 
degrees ol proliability tliat deatli would ensue. It is culpable homicide wliere dcatli f 
must have iicen known to lie a probable result. It ib murder where it must have been 'i 
known to be the most prnbuble result. 

English law, — Murder is unlawfully causing the death of another with mulae 
aforethought, express or itiiplied. Malice aforethought in murder practicalij 
means — 

(1) An intent to kill or do grievous bodily harm to the person who is killed. 

(21 An Intent to kill or do grievous Itudily harm to any one else. 

(8) An intent to do any criminal act which will probably cause death or gries’ons 
laxlily harm to some one. 

(4) An intent to oiiposc by force imy officer of justice who Is lawftaHy arresting 

* Per Straight, .1., in Jdu Hefi, (1873) C N. W. P. 26. 

(1881) 8 All. 778, 778: Oirdharee Singh, 
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or kecpingi In custody some one whom he is entitled to arrest or keep in custody 
provided the accused knows that he is such oflti'er of justice. 

Throughout the web of the English criminal law one golden thread is always 
to be seen, that it is tlie duty of the prosecution to prove the prisoner’s guilty In 
every charge of murder, if the prosecution liuvc proved homicide, namely, the 
killing by the aconsed, the prosecution must prove furtlicr that the killing vras 
malicious and murder, as there is no presumption that the act was malicious, and 
nt no point of time in a criminal trial can a situation Bri.se in which it is incumbent 
upon the accused to prove his innocence, subject to the defence of insanity and 
subject also to any statutory exception. Where intent is an ingredient of a crime* 
there is no onus on the accused to prove that the aet alleged was aceidental.^ 

Clause 1. — ‘Act by which the death la caused Is done with the intention of 
causing death.’ — The word ‘act’ includes omission as well (s. 83). Any omission 
J>y which death is caused will be punishable as if the death is caused directly by an aet . 
Thus, where a person neglected to provide his dtild with proper sustenance although 
repeatedly warned of the eonsequenees and the child died, it was held to be murder.* 
Where a mistress omitted to supply her sers*ant with proper food and lodging and so 
caused her death, the Court remarked: “The law clearly is that, if a person lias the 
custody and charge of another and neglect to supply proper food and lodging, sudi 
lierson is responsible, if from such neglect dealii result-s to the person in custody; 
l)ut it is also equally clear that, when a person, having the free control of her actions 
and able to take rare of herself, remains in a senice where she is starved and badly 
lo(l;^d, the mistress is not criminally resjamsible for any consequence that may ensue.*” 

Clause}. — ‘With the intention of causing such bodily Injury as the offender 
knows to be likely to cause the death.’ — This clause appUcs where the aefaby 
which death is caused is done with the intention of causing .such b^ily injury as 
llie offender known to be likely to catur the death of the person Jo whom the harm is 
caused. It applies in special eiuscs where the pcrson'*injurcd is in such a condition 
i>r state of health that his or her death would be likely to be caused by an injury 
which would not ordinarily cause the death of a person in sound health, and where 
Hie person inilicting the injuiy knouy that owing to such condition or state of 
liealtli it is likely to cause the death of the person injured. 

Cases . — YTherc the accused several times kicked the deceased, who after having 
liceii .severely lientcn fell down senseless, it was held that he was guilty of murder 
IS he must luis’c known tliat such kicks were likely to cause tlie dcalh of the deceased.* 
1\ here a man struck another on the head with a stick when he w.ts asleep and 
'i.icturi'd his skull, it was held that knowledge of likelihood of causing death must 
>>(' presumed and that he was guilty of murder.* Wierc there was an excliangeof 
■ihiLsc between the araused iiiid the deceased, and the accused picked up a rice 
I'tiiindcr and hit the dereostsl with such force as to cause fracture of hi-, skull and he 
'lii-d a few hours later, it was held that the :i<vu.scd was guilty of iimrtler as he had 
■» ti-d in a cruel and unusual manner.* Where a jierson adininistexcd arsenic to a 
iifiy of nine years of age with the object of preventing the father of the boy from 
■•ppearing us a witness against him, it was held that he was guilty of murder.’ 

' If'ooimington v. The Direetor of (t'r.) 22. 
t'liblic Prosecutions, (1885] A. C. 40‘2. ‘ SheikhChoullye, R. (Cr.) 

" (VungaiSi'n^,(187a)5N. W. T.4t. 83. 

* Smith's Case, (1805) L & C. GUT, * Muniandi Seri'ai, [1044] Mnd. 818. 

'i-k » Gnun Shankar, (1«J18) 40 .\11. 360. 

* Nihnadhub Sircar, (1801J) 3 W’. R. 
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Poisoning. — Where a woman of twenty years of age was found to have admini- 
stered dhatura.(a, poisonous herb) to three members of her family, it was held tiiat 
she must be presumed to have known that the administration of dhatura was likely 
to cause death, although she might not have administered it with that intention.' 
Where a person recklessly administers dhatura to another, he is guilty, if death 
ensue, of the offence of murder and not merely of culpable homicide not amounting 
to murder or of grievous hurt.* Where dhatura was administered with the object 
of fedlitating robbery but in such quantity that the person to whom it was given 
died in the course of a few hours, it was held that the person administering dhatura 
. was guilty of murder.* Where dhatura was administered by a woman to her husband 
to save her from the quarrelsome tongue of her husband who became ill but did 
not die and she did not know wlyit it was but it was supplied to her by her lover, 
it was held that she was guilty under s. 3.*17 as she administered withoufr care an 
sunknown powder, but that the lover was guilty under ss. 307 and 100.fr/ 

Clause 3. — ‘With the intention of causing bodily Injury to any person... 
sufficient In the ordinary course of nature to cause death.* — The distinetion 
between this clause and clause 2 of s. 200 depends uiH>n the degree of probability or 
death from the act committed. Tf from die intentional act of injury committed the 
probability of death resulting is high, the finding will be that the accused intcndnl 
to cause death, or injury' sufficient in the ordinary course of nature to cause death ; 
if there was probability in a less degree of death ensuing from the act committcil, 
the finding will be that the accused intended to cause injury Kfcrly to cause death, 
where a man intentionally kills another, or intentionally inflicts bodily injuiy 
sufficient in the ordinary course of nature to cause death, his act is murder.* The 
accused dealt several blows with a fairly heavy lathi on the body of the deceu.sril 
causing fracture of two ribs, injuiy to the plucra, and laceration arid puncture of the 
right lung. It was held that the accused was guilty of murder.* 

If the probability of death i.i very great then tlie requirements of the third clause 
are satisfied, and the fact that a particular individual may by the fortunate accident 
of his having secured specially skilled treatment, or being in possession of a parti- 
cularly strong constitution, have survived an injury, which would prove fatal to 
the majority of persons subjected to it, is not enough to prove that such an injury 
is not siifflcw-nt ‘‘in the ordinary course of nature" to cause death. It cannot Is' 
said tliat an injury' sufiicient in the ordinary course of nature to cause death is an 
injury w'hicli inevitably and in all circumstances must cause death.' 

Where an injury is intentionally inflicted the rlefcncc tliat no projicr medical 
treatment was forthcoming docs not exonerate the person who caused the injury 
from guilt of murder if he intended that the injury should be sufficient in the ordinary 
course of nature to cause de.ath, or knew that it was likely to cause death to that 
person. Jt doe.s not exonerate him from guilt of ('uljwble homicide if death casuiy 
as a natural or likely consequence. Such a person is deemed to Imve cause*! tlie 
death and his degree of criminal responsibility must depend on tlie knowledge er 
intention to be gathered from the proved facts.* 


* Tulsha, (1897) 20 All. 148; Mst. 
Minai, [1940] Nag. 123. 

* NanAu,(1928)4J All. 337. 

* GuittH, (1908) 81 All. 148; Shetya, 
(1930) 28 Bom. L. R. 1008; Bhagman 
Din, (1908) 80 All. 508, in which under 
similar circumstances it was held tliat 


the act amounted to grievous hurt, 
not fallowed. 

hyCltturi Shankar, (1OT8) 40 All. SCO. 
Bhola Bind, (1948) 22 Pat. 007. j 

* i{abuJ^.Behan'lai,[194S]Nag-03l- 

' Singorom, [1044] Mad. 708. 

* Ahor Ahmtd, [1087] Ran. 884, v.b 
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Gases. — IVo men met each other in a drunken state and commenced a quarrel 
during udiich they abused each other. This lasted for about half an hour, ivlien 
one of them ran to his own house and came back with a heavy pestle with which 
he struck the other a violent blow on the left temple causing instant death. It 
was held that the offence fell within clauses 2 and 8.^ Where the accused inflicted 
a stab with a sharp-pointed weapon which entered the upper part of the deceased’s 
stomach, causing rupture of it, it was held that his act came under this clause.* 
iVhere the joint intention of the accused was to give such a beating as would break 
tlir bones of the legs and arms with recklejs disregard of the consequences and even 
if none of them intended death, or knew that death would follow the beating, they 
did intend a beating, the a|mo8t inevitable result of which was death and the ease 
tell under this clause.* 

Clause 4. — ‘Person committing the act knows that it U so imminently 
dangerous that it must, in all probability, cause death, or such bodily Injury* 
as is likely to cause death.' — Where it isolearthat the act by which the death is 
ciiused is so imminently dangerous that the accusLMl must be presumed to have known 
thill it would, in all proliability, eause death or such bodily injury as is likely to cause 
(loath, tlien unless he can meet tills presumption his offence will be culpable horn' 

I ide, and it would be murder unless he can bring it under one of the Exceptions.* 
Tims, a man who strikes at tlic bark of another a violent blow witii a formidable 
uoiipoD* or who strikes another in the throat with a knife* mast be taken to know 
tliiit he is doing an act imminently dangerous to the life of the person at whoiarby 
lie strikes and tliat a probable result of liis act will be to cause lliat iierson's flaiftanie 

This clause also provide.s for tlial class of cases where the acts resulting in dldic»bJe 
itre calculated t6 put tlic lives of many persons in jeopardy without being ain 
si any one in irartioular, and arc ]K'rpctr»ted w ith a full consciousness of the probahwitb 
ciiascqueiuses, e.g., where dcatli is caused by bring a loaded gun into » crowd [ ptrfesng 
lU. trif], or by poisoning a well from which {leople are at^’ustouieif to draw water. 

Caaes.- -Where the accused, four in number, all armed with heavy stk'ks, felled 
tiu- deceased, who was dcten<<cless and armless, gave him a prolonged heating and 
iiiilicled ses'eral blows completely siuusliing the skull, it was held tliat they were 
.ill guilty of murder under this clause.* 

it licrc a snake cliurmer, to show liis own skill, placed a venomous snake, whose 
l.iiigs liiid not been extracted, on tlic head of a spectator, without the intention 
to cause hariii, ami tlic spectator in trying to push off tlu* snake was bitten and 
'bid in consequence, it was lichl tliat lie was guilty under cl. » of s. 20a.* Where 
111 , accused professed to render a (htsud imnuiue from the effect of stuvkc-bite by 
bilUHiiiig, and iifterwiirds caused a |>oisunous snake to lute liiiii and he died, it was 
III Id thal lie was guilty of murder.’ W hem the awustsl offered a eliild to a crocodile 
iiiiili I a superstitious but h»nu Jide belief tluit the idiild would lie ri turned unimrmed, 

.‘lid It was killed, it was held that lie was guilty of an olfence punishable under this 
il.iuic.i* A village woman of twenty was ill-lreutcd by licr iiusbaiid. There was 
.1 quarrel between the two, and the husband threatened that he would beat her 

' Ihumer Bhuoyan, (1807) 8 W. K. 830. 

It- (< 1.) 71. • Jwkt^i Mullah, (1920) 8 Pat. 911. 

’ JHumtd, (lOWl) 2 L. B. R. OJt; * KatUtai, (1912) II .V. L. J. R. 732; 

‘^'iimumitJuli, (1946) 25 Pat. 333. Lati. 11937) .Nag, 3.S8. 

' liultmaii, (1938) 20 Lab. 77. • b'«m-.yyi Boulnj. (1879) 3 Cal. SSI. 
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Late that night tlie woman, taldng her six months old baby in her arms, slipped 
away from the house. After she had gone some distance she heard somebody 
coming up behind her, and when she turned round and saw her husband waa pursuinir 
her she got into a panic and jumped down a well nearby with the baby in her arms. 
The baby died but the w(|pian was recovered. She was cluirgcd with murder of tiif 
child and with attempt to commit suicide. It was held that on intention to cause 
the death of the child could not be attributed to the accused, though she miisl 
be attributed with the knowledge — however primitive or frightened she might Imvp 
been — ^thut such an imminently dangerous act as jumping down the well was likely 
to cause the child's death ; but the culpable homicide did not amount to murder 
because, considering the state of panic she wis in, there was “excuse for incurring 
the risk of causing death,” within the purview of^c fourth paragraph of this section. 
She svas held guilty of culpable homicide.* 

• Poison . — A person who administers a well-known poison like arsenic to anotlic r 
must be taken to know that his a<'t is so imminently dangerous that it must in all 
probability cause death or sueli bodily' injury us is likely to euuse fleuth, and il 
death ensue he is guilty of murder, nohrithstanding that his intention nuiy nut 
have been to cause death.* . 

Exception 1 . — Provocation. — .\nger is a ixission to Hhicb good and bad nun 
are both subject, and mere human frailly and infirmity ought not to be )>unisliiil 
eo'r'tlv with ferocity or other evil feelings. 

thp » nust be done whil.it the prnoh doing it is deprivfd of siif-eontrol by gra\( 
where ,i provocation. That is, it must I)e done under the immediate iinpulM 
suffie’ <eation.* Tlie provocation must be grate and indd-n and of such a natiiu 
aocuo deprive the accused of the power of self-control. It is not a neessary eon'.i- 
caUeuce of anger, or other emotion, that the jmwer of self-eonlrol should be lost * 
r’rhe provocation must be such os will upset, not merely a hasty and hot-teinixTid 
or hyper-sensitive person buUmc of ordinary' sense and eulmness.* It must be slion n 
distinctly not only tlmt the act was done under the inliuence of some feeling wiiicti 
took away from the person doing it all r-onlrol over his actions, but that that feeluig 
had an adequate cause.* If it appear that the party, before any provocation is given, 
intended to use a deadly weapon towards any one who might assault him, tins 
would show' that a fatal tiow given afterwards was not to be attributed to tlie 
provocation, and the crime would therefore lie murder.* If the act was done iiilo 
the first excitement Itail jiu-sscd away, and there was time to I'ool, it is murder • 

Confession of adultery by woman — Allbuugh a confession of adultery l>.* > 
wife to her husband, who in eonsequenee kUls her, is such provocation as will eutitl< 
the jury in their discretion to I'lral a verdict ol luanslaugliter insU'ad of murdei i 
similar confession of illicit intercourse by' a woumn who was not ttic accusc<i''< w'li 
but only' engaged to be married to him cannot, if he kills her in consequence, |ii-ld> 
such a verdict.* A iiuin in love with a woman wlio hAs repulsed his suit imtli' 
be bO angiy us to lose control of liimself at the sight of her engaged in scxiuil inli ’ 


* X)/»rayi«,[l !>!.(>] Ail. 047. 
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» A'okul Mwihtjj, (ld07) 7 ^Y. R. 
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courae with another, but if he kiils one or both of them, he cannot plead grave 
provocation in mitigation of his offence. The law that when a husband diaoovers 
tiis wife in the act of adultery and thereupon kills her, he is guilty of manslaughter 
and not murder, bos no application where the woman concerned is not the wife of 
the accused.^ 

Gases. — Adulterous intercourse is held, in several cases, to give grave and sudden 
provocation. The accused and his wife’s sister’s husband, U, were sleeping on 
the same cot tcharpai) in the verandah, and the accused's wife was sleeping in 
the adjoining room. Some time in the night B got up and went into the room 
and bolted the door behind him. The aueused also got up and peeping through 
a chink in the door saw B and the accused’s wile having sexual intercourse. The 
accused returned to his chutpai and lay down on it. After some time B came out 
of the room and lay down on the cliarpai by the side of the accused. After a short 
time, when B began dozing the accused stabbed him several tiiues with a knife 
and killed him. There was no evidence that tlie aci.used had to go anywhere to 
search for the knife, which, ap parently, was with luin. it was held that the ease ~ 
came witliin tliis Kxception notwithstanding tue mterv-al of time between the seeing 
of the act of adultery an d the EiUing f>f B, and th e accusea having acted under 
grave ana sudden pro vocation the o lt eiice committed was one under s. 304 and not~~ 
andet'S. aug^r A i^hun lather and his son and bis son’s wile were living to^ISer. 
Tile sou’s wife hud contracted a liaison with a barber. One day the father seeiqg 
the barber entering into Ids bouse in his ubsenc'e called his son who was nearby 
and botli of them come to the house and found the wil'e and the barber in (laiiranie 
JeJieiiL jfad killed both of them, it was held that this exception w'bs ^ppUcabic 
to the case.’ 

However, if the death of the adulterer is caused not in a flt of passion but with 
subsequent deliberation, tliis Exception does not apply. Where tin accused ttndnig 
a man intriguing with his wife, beat him and al'tes taking him to the bank of a 
river, cut off his head where tlie accused's concubine refused to abandon another 
coiinectiou and the accused, alter remonstrating with tlie woman and leaving her, 
followed and killed her witli a dagger which he had purchased with the intentiun 
Ilf killing her where the accused, suspecting inlidehty in his wife, followed her 
with a hatchet on one night when she stealthily left his house, and Uuding her talking 
with her paramour, there and tlicu killed her ;* and wlieie the accused, suspecting 
the Widow of Ills cousin, followed lier one night with a sword in hand, to a considerable 
(Ustance, and Unding her actually having cuiuiecUou with her lover killed her theie 
.ind then,’ it was held in uU these cases that tlie oDciice of murder was committed 
No doubt in uU tliese coses there was provocation, hut.the acts weiv not committed 
iiliile the accused were deprived of the power of seU'-coutrol, they were not the 
•ilBprmg of the moment, but weie the result of cool and inuturc consideration after 
lUe lirst excitement liad passed away. 

Quarr.'l. — ^A quarrel took place amongst the members of a iamily. Accused No. 1 
uiid accused No. 2 run from their field to tlie scene of Uie mcurrcnce. Accused No. 2 
was so aonoyed as the quarrel continued that lu: took his pitcli-lurk aud struck it 
UU the head of tlie deceased. Accused No. 1 immcdiutely struck a Lcuv} stick on the 


‘ Jifurfit Munda, (1938) 18 Pat. 
UU. 

* Balku, I1B38J AU. 789; Mussam, 
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head of the deceased. The deceased fell down and died on the follolHng day. It 
was held that each of the accused was responsible for his own act as there was no 
common intention ; that accused No. 1 was guilty of murder but accused No. 2 
was guilty of causing hurt with a dangerous weapon under s. S24.* 

Exception 2. — Exceedli^ right of private defence. — This Exception provides 
for the case of a person who exceeds the right of private defence. The authors of 
the Code observe : “tVherever the limits of the right of private defence may be 
placed, and with whatever degree of accuracy they may be marked, we are inclined 
to think, that it will always be expedient to make a separation between murder 
and.. .voluntary culpable homicide in defence. 

“The chief reason for making this separation is that the law itself invites men 
to the very verge of the crime whieh we have designated as voluntary culpable 
homicide in defence. Tt prohibits such liomicide indeed; but it authtwizes acts which 
lie very near to such homicide ; and this circumstance, we think, greatly mitigates 
the guilt of such homicide. 

“That a man who deliberately kills another in order to prevent that other from 
pulling his nose should be allowed to go absolutely unpunished, would be most 
dangerous. The law punishes and ought to punish such killing ; but we cannot 
titink that the law ought to pvinish such killing as murder ; for the law itself has 
encouraged the slayer to inflict on the assailant any liarm short of death which 
may be necessary for the purpose of rcpclUng the outrage ; to give the assailant 
a cut with a knife aeros.s the fingers which nuiy render his right hand useless to 
him for life, or to hurl him downstairs with such force as to break his leg ; and it 
seems diflioult to conceive that circumstances which would be a full justification of 
any violence short of homicide should not be a mitigation of the guilt of homicide. 
TItat a man should be merely exercising a riglit by fracturing the skull and knock- 
ing out the eye*of an assailant, and should be guilty of tlie highest crime in the 
Code if lie kills the same as-sailaiit ; that tlicrc should be only a single step between 
perfect innocence and murder, between perfect impunity and liability to capital 
punishment, seems unreasonable. In a cose in which the Jaw itself empowers an 
individual to inflict any harm sliort of death, it ought hardly, we think, to visit 
him with the highest punishment if he inHich> dciitli."* 

Gases. — ^No right of private defence. — ^^1le^e a iwrson wilfully killed anotlier 
whilst endeavouring to e.sciii>c, after having Ihs'd detected in the act of house- 
breaking by night for tlie purpose of theft.’ and wliere the atvused pursutsl a thief, 
and killed him after a house-trespass had erased,’ it was held that the accused 
were guilty of murder and tlicy did not conic under the Exception. Where tlie 
accused finding a feeble old woman stealing bis crop, beat her so violently that stic 
died from tiic effect of the attack it was held that he was guilty of murder.’ 

Threats of incantations give no right of defence. — ^The accused and tlic 
deceased met one day in u li<iuor shop, and there drank together. They afterwaid*- 
walked in company and on tlieir way an altercation took place in respect of the 
deceased having caused the dcutli of tiie accu.srd's four rliildren by incantations. 
The deceased admitted that he hud so causer! their death, and added that he would 
also bring about the death of ttic accused by causing the aroused to be taken by 
a tiger. The accused, thereupon, killed ttic deceased with several blows of a heavy 

‘ Chenchuramayya, jlfilO] Mad. 80f». K. (Cr.) tt. 
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•tick. It WM held that the accused had no reasonable apprehensioB of danger to 
himself firom the threats of the deceased and that his case was not taken ont of 
the oategmy cf murder by reason of this Exception.^ SboUarly, threat of witch- 
crafts does not justify the causing ot death.* 

Exception 3. — Public eervant exceeding his power. — ^Tbis Exception protects 
a public servant, or a person aiding a public servant acting for the advancement of 
public justice, if either of them exceed the powers given to them by law, and cause 
death. It gives protection so long as the public servant acts in good faith but if 
his act is illegal and unauthorised by law, or if he glaringly exceed the powers entrust- 
ed to him by law, the Exception will not protect him. l^ere death was caused by a 
constable under orders of a superior, it being found that neither he nor his superior 
believed that it was necessary for public security to disperse certain reapers by firh^ 
on them, it was held that he was guilty of murder since he was “not protected in that 
he obeyed the orders of his superior officer."* * 

Exception 4. — Death caused in sudden fight, — ^The fight should not have been 
pre-arranged. A fight is not per se a palliating circumstance, only an unpreme- 
ditated fight can be such.* 'I^e lapse of time between the quarrel and the fight 
Is therefore a very important consideration. If there intervened a sufficient time 
for passion to subside and for reason to interpose, the killing wouM be murder.* 
This Exception was held not to apply to a case where two bodies of men, for the 
most part armed with deadly weapons, deliberately entered into an unlawftil 
eaeh being pmpared to cause the death of the other, and aware that his own might 
follow, but determined to do his best in self-defence, and in the course of the struggle 
death ensued.* An unpremeditated assault (in which death is caused) commitM 
in the heat of passion upon a sudden quarrel comes within the Exception.* 

The word ‘fight’ conveys something more than a verbal quarrel.* 

Exception 5. — Death caused of the person consenting to It! — The following 
reasons are given for not punishing homicide by uonsent so severely as murder : 
“In the first place, tlie motives which prompt men to the commission of this offence 
are generally far more respectable than those which prompt men to the commission 
of murder. Sometimes it is the effect of a strong sense of religious duty, sometimes 
of 11 strong sense of honour, not unfiequcntly of humanity. The soldier who, at 
the entreaty of a wounded <>omrade, puts that comrade out of pain, the friend who 
supplies laudanum to a person suffering the torment of a lingering disease, the 
freed man who in ancient times held out tlic sword that his master mjglit fhll on it, 
the liigli-bom native of India who stabs the females of his family at their own en- 
treaty in order to save them from the licentiousness of a band of marauders, would, 
except in Christian societies, scarcely be thought culpable, and even in Kristian 
Mieicties would not be regarded by the public, and ought not to be treated by the 
law as assassins."' 

This Exception abrogates the rule of English law that a combatant in a feir 
iluel who kills his opponent is guilty of murder. Under this Exception the person 
who is killed in a duel “suffers or takes the risk of death by his own choice.’’ In 
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applying the Exertion it should fiist be oonsidesred with reference to the atit con* 
seated to or authorised, and next with reference to the person or persons authorised, 
and as to each of those some degree of particularity at least should appear upon 
the facts proved before the Exception can be said to apply. It must be found that 
the person killed with a full knowledge of the facts, determined to suffer death, or 
take the risk of death ; and that this determination continued up to, and existed at, 
the moment of his death.^ 

The case supposed in the illustration to Exception 5 is one of the offences expressly 
made punishable by s. SOS. 

Cases. — Where the accused caused a pile to be lighted, and persuaded a stiff ee 
to re-asoend it, after she had once left it, and she was burnt where the accused 
acting upon the express desire of an adult ema sculated h im and death ensued owing 
to the rough manner of the operation where the accused repeatedly requested 
by his wife, who was overwhelmed with grief at the death of her child, to kill hei , 
did kill her one night while she was asleep and where certain snake-channeis, 
by professing themselves able to cure snake-bites, induced several persons to let 
themselves be bitten by a poisonous snake, and from the effect of the bite three of 
such persons died,* it was held in all tho^ cases tliat the accused were protected 
by this Exception, because the element of consent was present. 

Death caused by voluntary act of deceased resulting from fear of violence — 
If a man creates in another man’s mind an imnu-diate sense of danger which causes 
such person to try to escape, and in so doing he injures himself, the person wlio 
creatM such a state of mind is responsible for tiie injuries which result.' If, for 
instance, four or five persons were to stand round a man, and so threaten him and 
frighten him as to make him Ik'Ucvc ttiat his life vras in danger, and lie were to back 
away from them and tumble over a precipice to avoid tlicm, their art would amount 
to murder.’ 

Dlacovery of body of person murdered not necessary. — The mere fact tli.it 
the body of a murdered person has not been found is not n ground for refusing 
to convict the accused of murder. But when the body is not fortliimning, tin- 
strongest possible evidence as to the fact of the murder should be insisted on befuic 
conviction.* 


301. If a person, by doing anything which he intends or knows to 
Culpable homicide by be likely to catise death, cornmits culpable homi- 
t'ide by cau-sing the death of any person, whose 
death was intended. death he neither intends nor knows himself to le 

likely to cause, the culpable homicide committed by the oflender is 
of the description of which it would have been if be bad caused tin. 
death of the person whose death he intended or knew himself to be 
likely to cause. 

COMMENT. — ^This section lays down that culpable homicide may be committril 


* Nayamuddin, (1891) 16 Cal. 464, 

F.B. 

* SahdiUM JteeOoU, (1803) 1 R. J. 

* Baboolun Uijrah, (1606) 6 W. R. 
(Cr.) 7. 

* Anunlo Rumagat, (1806) 0 W. 


R. (Cr.) S7. 

• Poonai Fattanah, (1809) 13 !'■ 
R. (Cr.) 7. 

• UaUiday, (1689) 01 L. T. 701, 

702. 

» Towrri, (1874) 12 Cox S80, 58.<l- 

• Adu SMkdar, (1885) II Cal. 63S- 



e&cs. 800-802. ] 


OFFBKCE8 AFFECTING UFE. 


S4» 

by oausing tiie death of a person whom the offender neither intended, nor knew 
himself to be likely, to loll. 

If the kUliog take place in the course of doing an act which a person intends 
or knows to be likely to cause death, it ought to be treated as if the real intention 
of the killer bad been actually carried out. 

Where a mistake is made in respect of the person, as where the offender shoots 
at A supposing that be is shooting at B, it is clear that the difference of person 
can mate none in the offence or its consequences ; the crime consists in the wilful 
doing of a prohibited act ; the act of shooting at A was wilful, although the offender 
mistook him for another. 

Similarly, there will be no difference where the injury intended for one falis on 
another by accident. If A mates a thrust at B, meaning to kill, and C tluowing 
him.jelf between, receives the thrust and dies, A will answer for it as if his mortal 
purpose had taken place on B. ' 

The same prin<dple is applicable where, titrougk accident or the mistake of a {wrty 
not privy to the criminal design, the mischief tails eitiier on a person not intended, 
or on the party intended but in a different manner from that intended. A, designing 
to poison her own child, who lived in the house of B, delivered to B a bottle of 
(joison, with directions to administer a portion of it to the child ; B, not knowing 
ttiat the battle contained poison, left it on the mantlepiece in bet house, haviitg 
forgotten to administer any portion of it to the child : during her absence C, the 
son of B (a child of live years old) finding the bottle on the mantlepiece, administered 
a portion to the child of A, and the child died of the poison, it was held that A was 
guilty of murder.' 

If A counsels B to poison his wife, B acrordingly obtains poison from A and 
givi-s it to his wife in a roasted apple, tlie wife gives it to a child of B not knowing 
It contained poison, who eats it and dies, tliis is murder in B though be intended 
nallung to the child.' 

C\SKS. — The accused, with the intention of killing -V, on ndiose life he had effected 
iiisuraiiee, gave him some poisoned sweetmeat. V ate a |>ortion of it and threw 
the rest away which was picked up by the dauglitcr of the accused's brother-in-law, 
aged eigiit years, witliout the knowledge of the accused. She ate it and gave some 
to another little child. The two children died from the effect of the poison, but 
.V eventually recovered. It was held tlial the accused wa.s guilty of murder.* A 
aonian had been carrying on an intrigue with u man who gave her some poison 
to administer to her husband. She prepared swertnieats inivcd with the poison 
uhich was eaten by her husband and four others. Her husband and three others 
suffered considembiy but did not die but the fifth man dieil. She intended to kill 
licr husband and not the man who died. It was held that she was guilty of murder.* 

^02. Whoever coInnuts murder shall be punished with death, 
I'uDiihment ibr transportation for life, and shall also be liable 

•narier. ^ 

COMMETNT. — This section provides punishment for murder ; s. 804, for culpable 
iiomicide not amounting to murder. 

' 7th Pari. B». 26; JeoH, (1810) * Suryanaraiiammoortu, [1812] M. 
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303. Whoever, being under sentence of trans- 
portation for life, conunits murder, shall be punish- 
ed with death. 


COMME^n*. — ^This section makes capital sentence compulsory in the case of a 
convict who commits murder while undergoing a sentence of transportation. 

But a convict, whose sentence of transportation for life has been remitted without 
condition by Government, can no longer be said to be under a sentence of trans- 
portation, and this section will not apply.* 

304.)^ Whoever commits culpable homicide not amounting to murder, 
„ , , , shall be punished with transportation for life, or 

ouipAie homicide not imprisonment of either description for a term 

.amounting to murder. ,,,, , 

, which may extend to ten years, and shall also 

He liable to fine, if the act by which the death is caused is done with 
the intention of causing death, or of causing such bodily injury as 
is likely to cause death ; 


'or with imprisonment of either description for a term which may 
extend to ten years, or with fine, or with both, if the act is done with 
the knowledge that it is likely to cau.se death, but without any in- 
tention to cause death or to cause such bodily injury as is likely to 
cause death. 

COMMBNr. — ^This section provides punishment for culpable homicide not amount- 
ing to murder. Under it there ate two kinds of punishments applying to two 
diBerent circamstances : 

(1) If the act by ;)vhich death is caused is done wHb the inUnti'in of causing 
death or such bodily injury as likely to cause death, the punishment is transporta- 
tion for life, or imprisonment of either (Ascription for a term uhich may extend 
to ten years and fine. 

(2) Tf the a(;t is done with the knowledge that it is likely to cause death but 
without any intention to cause death or such bodily injury as is likely to cause death, 
the punishment is imprisonment of either, description for a term which may extend 
to ten years or with fine, or with both. 

CASES. — The accused killed his step-father, who was an infirm old man and on 
invalid, with the latter's consent, his motive being to get tliiec innocent men (Itis 
enemies) hanged. It was held that the oilenre was covered by the fifth Exception 
to 8. SOO and was punishable under the first part of this section.' 

■^304A. Whoever causes the death of any person by doing any rash 

i..g death by negligent act* not amounting to culpable horai- 

ne^enoe. cide* shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine, 
or with both. 

COMMENT. — The provisions of this section apply to cases where there is no 
intention to cause death, and no knowledge that the act done in all probahiiit* 
would cause death.* 

* Ohulam Muhammad, [1948] Kar. of 1917. 

95. « SukarooKMrai,(1B87)14kC»l.se6, 

* Ujagar Sfitigh, (1917) P. R. No.45 fi69; CAhallu, [1941] All. 441. 
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Scope. — ^Where the act is in its nature criminal, the section has no spidicathm.* 
The section does not apply to cases where the death has arisen, not from the ne^%ent 
or rash mode of doing the act, but from some result supervening upon the act whidi 
could not have been anticipated.' The section deals with homicide by negligence. 

This section does not apply to a case in which there has been the voluntary com- 
mission of an offence against the person. Acts, probably or possibly involving 
danger to others, but which in themselves are not offences, may be offences under 
ss. 830, 887, 888 or 804A, if done wHhoutdue care to guard against the dangerous 
consequences. Acts which ate offences in themselves must be judged with regard 
to the knowledge or means of knowledge of the offender, and placed in their appro- 
priate place in the class of offences of the same character.' Where a man strikes 
at another with a spear, he is committing a criminal offence, and that offence remains 
just the Same whether he hits his intended victim or by chance hits a third person 
who intervenes between the two.* • 


1. ‘Rash or negligent act.’ — Criminal raahnrts is hazarding a dangerous or 
wanton act with the knowledge that it is so, and that it may cause injury , but 
without intention to cause injury, or knowledge that it will probably be caused. 
Tile criminality lies in running the risk of doing such an act with recklessness or 
indifference as to the consequences. Criminal ntgHeentt is the gross and culpable 
neglect or failure to exercise that reasonable and proper care and precaution to 
guard against injury either to the public generally or to an individual in particular, 
which, having regard to alt the circumstances out of which the charge has arisen, 
it was the imperative duty of the accused person to have adopted.* 

“Cu^ble rashness is acting with the consciousness that the mischievous and 
illegal consequences may follow, but with the hope that they will not, and often with 
the belief that the actor has taken sufficient precaution to prevent tfteir happening. 
Tile imputability arises from acting despite the eonysiousaess ((tHmria), 
Culpable negligence is acting without the conscioushess that the illegal and mto* 
chievous effect will follow, but in circumstances whirli show tliat the actor has not 
exercised the caution incumbent upon him, and that, if he had, he would have 
liod the consciousness. The imputability arises from the neglect of the civic duty 
of circumspection. It is manifest that personal iniury, consciously and intentionally 
caused, cannot frill within either of these categories, which arc wholly inapplicable 
to the case of an act or series of acts, themselves intended, which are the diiect 
(iroduccrs of death. To say that because, in the opinion of the operator, the sufferer 
< ould have home a little more without death following, the act amounts merely to 
■ •ishness because he has carried the experiment too far, results from an obvious 
and dangerous misconception.. .It is dear, howes-cr, that if the words,‘DOtainounting 
I o culpable homicide,’ are a part of the definition, the offence defined by this section 
coiuiists of the r^h or negligent act not falling under that category, as much as of 
Its fulfilling the positive requirement of being the cause of death."' 

A rash act is primarily an overhasty act and is opposed to a delibeiate act, even 
if It is partly deliberate, it is done without due thought and caution.* 


* DamoAiran, (1888) 12 Mad. S< 
‘ J/eera. (IBOl) 8 Bom. L. R. 8» 

„ Ketabdi Mundui, (1879) 4 C« 
7«t,766. 

* CkhaUu, [1941] All. 441. 

(1881) 8 AU, 776, 780; ^«ro, (189 


P.R. No. 9 of 1891. 

* Nidamarti Nagabhuahanam, (1872> 
7 M. H. C. 119, 120; SmUk, (1985) 58 
Cal. 833. 

* Oaya Pratad, (1928) 51 All, 485, 
followed in Mbm AH, (1988) 12 IaicIc. 
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Death should have been the direct result of a rash and negligent act of the accused, 
and that act must be the proximate and efficient cause without the intervention 
of another’s negligence. Xt must be the eatua eausafut, it is not enough that it 
may have been the causa sine qua non.* In a later case the same High Court has 
said that in cases falling under this section it is dangerous to attempt to distingnteh 
between the approximate and ultimate cause of death.* Where a person using a 
road was accidentally killed in consequence of its being out of repair through neglect 
of trustees, appointed for the purpose of repairing the roads, to contract for repairing 
it, it was held that they were not chargeable with manslaughter.* Where the accused, 
a motor driver, ran over and killed a woman but there was no rashness or negligence 
on the part of the driver so far as his use of the road or manner of driving was 
concerned, it was held that the accused could not be convicted under this section 
on the ground that the brakes of the lorry were not in perfect order and that the 
Iqrty carried no horn. The “rash or negligent act” referred to in the section means 
the act which is the immediate cause of death and not any act or omission which 
con at most be said to be a remote cause of death.* To render a person liable 
for neglect of duty there must be such a degree of culpability as to amount to gross 
negligence on his part. It is not every little trip or mistake that will make a man 
so liable.* 

2. ‘Not amounting to culpable homicide.* — “Section SOiA is directed at 
offences outside the range of ss. 290 and 300, and obviously contemplates those 
cases into which neither intention nor knowledge... enters. For the rash or negligent 
act which is declared to be a crime is one ‘not amounting to culpable homicide,’ 
and it most therefore be taken that intentionally or knowingly inflicted violence, 
directly and wilfully caused, is excluded. Section 804A does not say every uniusti- 
flable or inexcusable act of killing not hereinbefore mentioned shall be punisUablc 
under the provifions of this section, but it specifically and in terms limits itself to 
those rash or negligent acts which cause death but fall short of culpable homicide 
of either description.”* 

Contributory negligence. — Tlie doctrine of contributory negligence does not 
apply to criminal liability, where the death of a person is caused partly by tlic 
negligence of the accused and partly by his own negligence. Tf the nwusejl is 
charged with contributing to the dcatli of the deceased by his negligence, it matlcis 
not whether he was deaf, or drunk, or negligent, or in part contributed to his own 
death.* 

CASBS. — Rash or negligent act. — Where a railway official, after being instruct- 
ed to move some trucks down an incline uncoupled and singly, disobeyed the instruc- 
tion and lost control over them, and a r-ooly in trying to stop the trucks fell under 
the wheels and was killed ;* where an engine-driver failed to sound his whistle before 
starting the engine, and the engine hus-ing been put in motion caused a boy, wlio 
was painting a waggon on the line, injury, which resulted in l»is death ;* wl»erc tlic 
accused cut out tlie piles of a j)ersoii wltli an ordinary knife and from the profuse 
bleeding the person died j** where the occused struck at a imin carrying a cliild 


* Omkar, (1902) 4 Bom. L. R. 679. 
' Khanmahomed, (1986) 38 Bom. 
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* Akbar AH, (1086) 12 Luck. S.'MI, 

* Finney, (1874) 12 Cox 62.'}; Sat 
Sarain Pandey, (1032) 55 All. 263. 

* Jdw Beg, (1881) 3 All. 776, 778, 


» Swindall, (1846) 2 0. & K. 280. 
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and the blow fell on the child and killed it where the accused received pirison 
from her paramour to administer to her husband as a charm and administered It 
with the result that death ensued, but she did not know that the substance given 
to her was noxious until she saw its effects where the lessee of a ferry allowed an 
unsound boat to be used, and in consequence of its unsoundness, the boat sank while 
crossing the river and some of the persona in it were drowned ;* where the accused 
sent two boxes for carriage upon a railway containing fireworks falsely declaring 
them to contain iron locks, with the result that in loading, one of the boxes exploded 
killing one cooly and injuring another and damaging the railway waggon in which 
it was being placed where the accused receiving a powder from an enemy of her 
relative took no precaution to ascertain whether it was noxious and mixed it with 
food believing that by so doing she would become rich but four of the persons who 
ate the food died and where the accused administered to her husband a deadly 
poison (arsenous oxide) believing it to be a love potion in order to stimulate hk 
affection for her and the husband died,* it was held in all those cases that the acts 
of the accused were either rash or negligent. 

A compounder in order to make up a fever mixture took a bottle from a cup- 
board where non-poisonous medicines were kept and without reading the label of 
the bottle wliicli was in its wrapper added its full contents to a mixture which 
was administered to eight persons out of whom seven died. The bottle was marked 
poison and contained strychnine hydrochloride and not quinine hydrochloride as 
he supposed. It was held that the compounder was guilty under this section.’ 

The accused, a girl of seventeen, who happened to be carrying her infant daughter 
tied on her back, having been exosperai^ at an altercation which she had with 
l>er husband, attempted to commit suicide by jumping into a well. She was found 
alive in the well next day but her child was drowned. The trial Judge convicted 
the accused of an attempt to commit suicide and also of the murder of lier infant 
child, under ss. 309 and 302. It was held that the offence 'q-hicli 2lie accused had 
committed was not murder, but causing death by negligent omission, i.e,, omission 
to put the child down before jumping into the well.' Where the accused, driving 
it motor-car at night, entered a road which being under repairs w'as closed to traffic 
and ran over and killed two coolies who were sleeping on the road with their bodies 
completely covered up except for their faces, it was held thal, under the circumstan- 
ces, the accused was not guilty of causing death by a rash and negligent act as it 
could not be said that he siiouid have looked out for persons making such an abnormal 
use of the road.' The accused was driving a lorry at the speed of about twenty 
imlcs an hour wlicn he was passed on his right side bj another lorry going fast, which 
w ent on to the kacha part of the road and raised a great cloud of dust which completely 
blinded the driver and hid the road from him. Instead of stopping he proceeded 
I urtlier w ith tile result that as lie could not see the road he drove his lorry on the 
I ight side of the road instead of the left and collided with another lorry whereby 
■'cvcral persons were injured and received grievous hurt and one died. It was 

* Iludhya, (1838) Unrep. Cr. C. ’ BAHtan. (18!U) 10.M1.472. 

3!)8; but in Sahae fiae, (1878) 3 Cal. •* A'f.nir-nd-d»«, (1905) P. U. Xo. 22 

<>2d, such act was held to be grievous of 1905. 

bui t. 6 Jumna, (1909) 31 All. 290. 

* Musaanmat Bakhim, (1887) P. ‘ liumui'a, (1915) 17 Bom. L. R. 

«. No. 80 of 1887. In a somewhat 217. 

siiiiiiar case tlie Boniliay High Court ’ B< .Vouag, (1920)42 All. 272. 

‘•cquitted the acousetl of the offent"e of * Siipaili, (1025) 27 Bom. U. R. 804. 

'1‘uidei ! Magtaea, (1002) 4 Bom. L. * Smith, (1925) 58 Cal. 888. 
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held that the accused was iniilty of a rash and negligent Act.^ The accused who 
was driving an overloaded lorry was signalled by a police officer to stop, but he 
refused to do so and drove on at an excessive speed wishing to escape the chase of 
the police officer. During the chase a girl tried to cross the road and was knocked 
down and killed. It was held that the accused was guilty of an offence under this 
section.* The accused, an engine driver, was in charge of an engine and was doing 
the work of shunting. He drove his engine to a water column with the object of 
filling his tank with water. Beyond the water column, at a distance of eight or nine 
feet, was a tin shed in which engines needing repairs could be attended to. The 
accused’s engine did not stop at the water column but went beyond it and collided 
with an engine which was undergoing repairs in the tin shed with such force that 
the engine was pushed along the line to a distance of forty or fifty yards and a fitter 
working under it wos caught in the wheel and killed. It was held that it was the 
duty of the accused to approach the water column very slowly so that the engine 
might be stopped dead at the right spot, and as that was not done he had caused 
the death of the fitter hy doing an act which was rash and negligent and was guilty 
of an offence under thi.s section.* 

Act, not rash or negligent. — Where the accused threw his stick at the deceased 
with such force that it hit the deceased on the head with the point, and made a 
punctured wound which caused the death of the deceased, it was held that he was 
not guilty of an offence under this section liecause the injury was intentionally 
caused to the deceased, but was guilty of causing hurt.* The accused carrying a 
loaded gun stood quietly in a corner of a public place and was watching a dramatic 
performance. One of the actors, who was playing the part of a drunken dacoit, 
to enhance the effect of his acting approached the accused and grappled with him 
and in the course of the struggle the gun went off and the actor was killed. It was 
held that the aesused was not guilty of a negligent act or causing death by a negli- 
gent swt.* * , 

305. If any person under eighteen y^ears of age, any insane person, 
any delirious person, any idiot, or any person in 

Abetment of suicide . . . ’ 

of ebiM or inune per. a state of mtoxication commits suicide, w'hoever 

MDe , 

abets the commission of such suicide shall be punish- 
ed with death or transportation for life, or imprisonment for a term 
not exceeding ten years, and shall also be liable to Ane. 

COMMENT. — This and the following section have been inserted bcciitise the 
ordinary law of abetment is inapplicable. Tliey apply when suicide is in fact 
committed. 


306. If any person commits suicide, whoever abets the commission 
of such suicide, shall be punished with imprison- 
ment of either description for a term which may 
extend to ten years, and shall also be liable to Ane. 


Abetment of suicide. 


COMMENT.— Abetment of suicide is punishable under this section and attempt 
to commit suicide, under s. 30i). 


* Abdul Unyyum, (1040] Lab. 040. * Keegan, (1803) Unrep. Cr. C. 678. 

* Gurdei) A'ingh, [1948] Lah. 60. * E<i{w Bom, [104S] All. 884. 
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Abetntent of suicide is confined to the case of persons who aid and abet tile 
mission of suicide by the hand of the person himself who commits the suicide ; 
when another person, at the request of or with the consent of the suicider, has 
killed that person, he is guilty of homicide by consent, which is one of the fimns 
of culpable homicide. Persons actually assisting a Hindu widow in becoming Mti 
(sdf'immolation in the same pyre with tiie dead body of her husband) are guilty 
of suicide or abetment thereof.^ The abettors cannot defend themselves on the 
ground that they expected a miracle and did not anticipate that the pyre would 
be ignited by human agency.* 




307. 

Attempt to murder. 


Whoever does any act with such intention or knowledge, 
and under such circumstances that, if he by that 
act caused death, hfe would be guilty of murder, 
shall be punished with imprisonment of either description for a terfti 
which may extend to ten years, and shall also be liable to fine ; and, 
if hurt is caused to any person by such act, the offender shall be liable 
cither to transportation for life, or to such punishment as is herein- 
before mentioned. 


When any person offending under this section is under sentence of 
Attempts by life, transportation for life, he may, if hurt is caused, 
be punished with death. 


ILLUSTRATIONS. 

(a) A shoots at Z with intention to kill him, under such circumstances that, 
if death ensued, -A would be guilty of murder. A is liable to p’lnishment under 
this section. • 

(h) A with the intention of causing the death of a child of tender years exposes 
it in a desert place. .V has committed the olfence defined by this section, though 
the death of the child does not ensue. 

<c) A, intending to murder Z, buys a gun and loads it. A has not yet com- 
mitted the offence. A fires the gun at Z. He has committed the offence defined 
in this section, and, if by such firing he wounds Z, he is liable to the punUhmeut 
provided by the latter part of the first paragraph of this sciAion. 

h/) A, intending to murder Z,'by poison, purchases poison and mixes the same 
with fcxKi which Kmains in A’s kee]>ing ; A has not yet committed the offence 
<lcflncd in this section. A places tl»e food on Z’s tabic or deli^vrs it to Z’s servants 
to place it on Z’s table. A has conunitted the offence defined in this section. 

t OMMENT. — ^This and the following section seem to applj' to attempts to murder, 
m which there has been not merely a commencement of an execution of the purpose, 
hut something little short of a complete execution, the consummation being hindered 
by circumstances independent of the will of the author. The act or omisison, 
although it does not cause death, is carried to such alength as, at the time of canying 
it to that length, the offender considers suifioient to cause death .* It is sidfieient 
if the act was one capable of causing death and there was an intention to cause death. 
1 he administration of powdered glass in food is an offence under this section.* 

\ Ham DayaH, (1018) 86 All. 86. Unrrp. Cr. C. 664. 

KidyMagarP»nde,(1028)8Pat.74. « Gawgeo, (1040] Nag. m, 
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Attempt. — Attempt is an intentional preparatory action which fails in ohject — 
which so foils through circumstances independent of the person who seeks its accom> 
plishment.* 

Whether act committed must be capable of causing death. — ^According to 
the Bombay High Court the act committed by the accused must be an act capable 
of causing ^ath in the natural and ordinary course of things ; and if the act com- 
plained of is not of that description, the accused cannot be convicted under this 
section.* Where, therefore, the accused presented as uncapped gun at his superior 
officer (believing the gun to be capped) with the intention of murdering him but 
his rifle was pushed up, and he was prevented from pulling the trigger, it was held 
that he was guilty not under this section but under s. 511.' The Court observed : 
“That may be an attempt under s. 511 which does not come within s. 307”; and 
“s. 807 was not intended to exliaust all attempts to commit murder which should 
be punishable under the Code.” This decision is doubted in a subsequent case in 
which Beaumont, C. J., observed that the words “under such circumstances ” in 
this section have not such a wide meaning as was given to them in Rrg. v. Cassidy. 
Those words, in my opinion, refer to facts which would introduce a defence to a 
charge of murder, such as, for instance, that the accused was acting in self-defence 
or in the course of military duty.” To support a eonviction un^r this section 
the accused should have done the act with such a guilty intention and knowledge 
and in such circumstances that but for some intervening fact the act would have 
amounted to murder in the normal course of events.* In this case the accused Ared 
two shots from a revolver at point blank range at an acting Governor of Bombay, 
but the bullets failed to take effect ovring either to some defect in the ammunition or to 
the intervention of a leather wallet and currency notes in bis pocket. It was held that 
the accused was guilty of an offence under this section. The Allahabad High Court 
has also held, differing from Cassidy's case, that s. 511 does not apply to attempts 
to commit murder whieli are fulljr and exclusively provided for by 8. 307.* Where, 
therefore, the accused pointed a loaded pistol at a person to shoot him and pulled 
the trigger, and the cap exploded but the charge did not go off, it convicted the 
accused under this section, it observed that “a person criminally responsible for an 
attempt to commit murder when, with the intention or knowledge requisite to Us 
commission, he has done the last proximate act necessary to constitute the completed 
offence, and when the coiupletion of the offence is only prevented by some cause 
independent of his volition.”* The Lahore lligli Court, differing from the Bombas 
High Court, has held that it is not necessary that tlie injury inflicted should in itsell 
be sufficient in the ordinary' course of nature to cause death, and that tliis section 
will apply even if no hurt is caused. The causing of hurt is merely an aggravating 
circumstance.’ Tlie accused in this case was in love with a young and attractive 
girl but she married another man. The accused was bent upon having her but 
she did not agree. While she had been to her parents' house the accused went there 
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and Inflicted severe wounds on her neck and jaw, but she survived. It was hdd 
that the accused was suilty of attempt to murder. The Court observed! “AH 
that is necessary to be established is the intention with which the act is done and 
if once that intention is established the nature ot the act will be immaterial.” The 
Nagpur High Court, differing from Cassidy’s case, has held that for the purpose} 
of this section what is material is the intention or knowledge, not the consequeoeesi 
of the actual act done for the purpose of carrying out the intention. An offencq 
under this -section can be committed when there is no intention proved but only 
knowledf.e that the act is so imminently dangerous that it must be likely to cause death. 
In this case a bullock cart driver was persistently molested by the accused while 
he was proceeding on a road. The driver appealed to a police constable on duly 
for help. The police constable demanded the accused ’s name but he refused to give 
it. The police constable caught hold of his right hand and led him to a police station. 
On the way the accused whipped out a knife from his waist and with a sharp sweep 
of his left hand dealt a blow on the chest of the constable. As his hold was relaxed 
he set himself free and effected his escape. It was held that the accused was not 
guilty under this section, but under s. SZ-i, for causing hurt with a dangerous 
weapon, and under s. 832 for causing hurt to a public servant with intent to prevent 
him from discharging his duty.> 

CASES. — ^Death not resulting from act of accused but through other causes. 
— Where a child wrapped up in a quilt was abandoned in a thicket close to a home 
and footpath, and was found very shortly after its exposure, the child having 
died not from exposure but from the ignorance of the person who found it 
who gave it no food;* and where a man struck another on the head with asti^^ 
and believing him to be dead set Are to the hut with a view to remove all evidence^ , 
of the crime, and Uie Civil Surgeon deposed that the blow only stunned the deceased, 
and the death was really caused by riie injuries from the burning Ahen the accused 
set lire to the hut,* it was held that he was guilty, of attehapt to murder. The 
Madras High Court is of opinion that the last case is wrongly decided and that the 
■lecused in that case should have been held guilty of murder, because if the intention 
ds to kij] and tlie killing results, the accused succeed in doing tliat wliicli they intended 
to do and, if tlie acts follow closely upon one another and are intimately connected 
* with one another, tlien tlie offence of murder has been committed. In tills case the 
accused, who had formed a deliberate plan to kill a woman and who had intended 
to kill her, decoyed her under pretence of taking her to a sick relation. On the way 
they hod a struggle with tlie woman. She was dragged either in an unconscious or 
scmi-conscious condition on to a railway line, her body was put across the railway 
line, in such a way that her neck lay across the rails, and she was killed by a passing 
train. The accused did not put forward the case that they believed the woman to 
tie dead when they put her body across the railway line. It was held that the 
iiccuscd were guilty of murder.* The Patna High Court has held that where there 
IS from the vciy beginning a clear intention to cause deatli, the offence is one of 
murder even if deaiJi results from a scries of closely connected acts held at more 
than one stage. The mere fact that the earlier assault did not result in death and 
that the accused was killed by a passing train wlicre she had been placed by the 
iiccused would make no difference.* 
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Polaon. — ^Where the accused intentionally put arsenic into her husband’s food 
iq order to kill him, and the husband died some time afterwards from the inilani* 
matian of the brain, and there was no evidence that the poison was even a secondary 
eamse of the deceased’s death;' and where the accused asked a doctor to supply 
her with medicine for the purpose of poisoning her son-in-law,* it was hdd that 
tfaene was no attempt to murder. 

Where a woman administered dhatura (a poisonous herb) to three members of 
her fkmily, who did not die, it was held that she was guilty of attempt to murder 
as she must be presumed to have known that the administration of dhatura was 
likely to cause death, although she might not have administeied it with that in- 
tention.* Where sweetmeats containing arsenic sent to A with the intention of 
causing her death were also shared by B and C and none of them died, it was held 
that the accused was guilty of attempt to murder not only A, but also B and C.* 

Attempt to discharge loaded firearm. — IVbere a man accustomed to shooting 
fired at a person at a distance of six paces, it was held that he must have known 
that his act was likely to cause death. The fact that the back of the chair on 
Which the victim was seated intercepted a number of btdlets, and thus avoided a 
fhtal result, was held not to reduce the oilence from one under this section to one 
under s. 324. For, if the person shot at had died, the aceui.ed would have been 
guilty of murder.* 

308. Whoever does any act with such intention or knowledge and 
Attempt to aonunit Under such circuHistances that, if he bv that act 
euipaUe bomicidc. causcd death) he would be guilty of culpable homi- 
cide not amounting to murder, shall be punished with imprisonment of 
either descriptjpn for a term which may extend to three years, or with 
fine, or with both ; land, if hurt is caused to any person by such act, 
shall be punished with impnsonment of either description for a term, 
which may extend to seven years, or with fine, or with both. 


ILLUSTBATION. 

A, OD grave and sudden provocation, fines a pistol at Z, under such circumstances 
that if he thereby caused death ho would be guilty of culpable homicide not amount- 
ing to murder. A has committed tlie offence defined in this section. '' 

COMMENT. — ^TUe wording of this section is tlie same as that of tlie preceding 
one except that it deals with on attempt to uonunit culpable homicide. The punish- 
ment provided is therefore not so severe. 


309. Whoever attempts to commit suicide and does any act towards 
Attempt to commit the commission of such offence, shall be punished 
with simple imprisomnent for ^term which may 
extend to one year , or with fine , or with both, cso 
COMMENT. — The act done must be in the course of the attempt, otherwise 
no offence is committed. WTiere a woman with the intention of committing suicide 
by throwing herself in a well, actually ran towards it, when she was seized by a 


* Venkatttsami, (1882) Weir, 8rd 
Bdn., 187. 

‘ Mtust. Bofchtawar, (1882) P. R. 
Mo. 24 of 1882. 


* Tuhha, (1 8»T) 29 All. 148. 

* Ladha Singh, (l»20) 8 L. L. J. 191. 
' Abdul Baluman, (1908) 9 C. L. 

J. 482. ' 
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penon, it waa held that ahe might have changed her mind, and ahe waa esm^t 
before ahe did anything which might have been regarded aa the eom mea cment 
of the offence.* Her act aimply amounted to preparoiton. The pounding of <deaader 
roota with an intention to poiaon one’a aelf with the aame waa held not to oonatitpte 
thia offence.* Where the accuaed jumped into a well to avoid eacape from poliee, 

and when leacued he came out of the well of hie own accord, it waa held that, inflte 

abaenoe of evidence that he jumped into the well to conunit euicide, he could not 
be convicted of that offence.* A village woman of twenty waa ill-treated by her 
huaband. There waa a quarrel between the twro, and the huaband threatened 
that he would beat her. Late that night the woman, taking her aix montha rdd 
baby in her arma, clipped away from the house. After ahe had gone some distance 
she heard somebody coming up behind her, and when she turned round and saw 
her huaband was pursuing her she got into a panic and jumped down a well near- 
by with the baby in her arms. The result was that the baby died but the woman 
recovered. One of the charges against her was attempt to commit suicide. It 
was held that ahe could not be convicted under this section of an attempt to conunit 
suicide, for the word “attempt” cormotes some consmous endeavour to oceomitiish 
the act, and the accused in jumping dqwn the well waa not thinking at all of taking 
her own life but only eft escaping from her husband.* . 

310. Whoever, at any time after the passing of this Act, shall have 

been habitually associated with any other or 
others for the purpose of committing robbery or 
child-stealing by means of or accompaniki with murder, is a thug. 

C0MME:NT. — Thia and the following section incorporate the provisions et the 
Thugee Act of 1830. , 

> 

311. Whoever is a thug, shall be pifnished with transportation 

Puaishment. for life, and shall also be liable to line. 

COM.MKNT. — Gangs of |icnons habitually associated for the purpose of in- 
veighing and murdering travellers or others in order to take tlieir property, etc., 
arc called tliugs. Thugs are robbers and dacoits, but robbers and dacoita am not 
thugs. Thugs committed robbery or dacoity or kidnapping always accompanied 
with murder. Killing of the victim was the essential thing. Thugs have dto- 
appeared from the country altogetbei. 

Of (Ac Causing of Miscarriage, of Injuries to mbom Children, 
of the Exposure of Infants, and of the Concealment of Births, 

312>. Whoever volunt arily caus^ a woman with child* to miscany, 

shall, if such miscarriage* be not caused in good 

faith for the purpose of saving the life of the womaxt, 
be punished with imprisonment of either description for a term wdtich 
niay extend to three years, or with fine, or with both; and, if the wmnan 
be quick with child,* shall be punished wth imprisonment of eHluir 

Ramakka, (1884) 8 Mad. 5. L. R. 146. 

Tayee. (1888) Unrep. Cc. C. 188. « Dhirt^ia, [19401 All. 047. 

Dnarka (1012) 14 Bom. 


1 

% 
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description for a term which may extend to seven years, and shall 
also be liable to line. 

Eaiplanation , — A woman who causes herself to miscarry, is within 
the meaning of this section. 

COMMENT. — ^This section deals with the causing of miscarriage with the eonsent 
of the woman, while the next section deals with the causing of miscarriage without 
such consent. 

1 . ‘With child’ means pregnant, and it is not necessary to show that ‘quicken- 
ing,’ that is, perception by the mother of the movements of the foetus, has taken 
place or that the embryo has assumed a foetal form, the stage to which pregnancy 
has advanced and the form which the ovum or embryo may have assumed are 
immaterial. Where a vioman was acquitted on a charge of causing herself to mis- 
ckrry, on the ground that she hud only been pregnant for one month and that 
there was nothing which could be called foetus or child, it was held that the acquittal 
was bad in law.^ 

2. ‘Miscarriage’ is the premature px{>ulsion of the ehild or foetus from the 
mother’s womb at any period of prcgnaiuy before the term of gestation is completed. 

3. ‘Quick with child. ’ — Quickening is the name applied to peculiar sensations 
experienced by a woman about the fourth or tiftli month of pregnancy. 

313. Whoever commits the offence defined in the last preceding 

^ . section without the consent of the woman, w’hcthcr 

Oituttou fiilficornsgQ ^ 

witiiaut womMii'i eon- the Woman is quick with child or not, shall he 
punished with transportation for life, or with 
imprisonmenlf of either description for a term which may extend to 
ten years, and shafl also be liable to fine. 

COMMENT. — Under tliis section the act sliould have i>ccn done without Hit 
consent of tiie woman. Under it tiic person procuring the abortion is alone punislictl . 
under s. dl'.! such ]ierson as well as the wtiiiian who causes herself to miscany uic 
both punished. 

314. Whoever, with intent to cause the miscarriage of a woman 

with child, does any act which causes the death 
done with inteiit to ol such woinoa, hhsll be punished with imprison^ 

niucaxnafc. s y ^ ^ 

ment of either description for a term which ni.iv 
extend to ten years , and shall also be liable to fine ; 

and if the act is done without the consent of the w’omau, shall he 
vlf act done without puiiished either with transportation for life, or with 
woman's oouMut. punjujinjcat abovc mentioned. 

Explanation. -It is not e.ssential to this offence that the offender 
should know that the act is likely to cause death. 

COMMENT. — ^'rim section provides for tU4 case where death occurs in causing 
mucarriage. The act of the accused mus^/have been done with intent to cause 
the miscarriage of a woman witli child. 

‘ Adernma, (1886) 9 Mad. 869. 
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315. Whoever before the birth of any child does any act with the 

Act done iritb Intent intention of thereby preventing that child firom 
« to being bom alive or causing if to die after its birth, 
it to die after birth. |jy ggj; prevent that child from being 

bom alive, or causes it to die after its birth, shall, if such act be not 
caused in good faith for the purpose of saving the life of the mother, 
be punished with imprisonment of either description for a t^m which 
may extend to ten years, or with fine, or with both. 

COMME3^ Any act done with the intention here mentioned which results in 

the destruction of the child’s life, whether before or after its birth, is made punish- 
able. 

caueins of 516. Whoever does any act under such circum- 

Mt** enwSStins*^ to Stances, that if he thereby caused death he would 
culpable homiojde. jjg guilty of culpable homicide, and does by such 
act cause the death of a quick unborn child, shall be punished with 
imprisonment of either description for a term which may extend to 
ten years, and sliall also be liable to fine. 

Il.l,lJSTBAT10N. 

A, knowing that he is likely to cause the death of a pregnant woman, does an 
act which, if it caused the death of the woman, would amount to culpable homi- 
cide. The woman is injured but does not die ; but the death of an unborn quick 
child with which she is pregnant is thereby caused. A is guilty of the offence de- 
fined in this section. ^ 

COMMENT. — ^This section punislics olfcnres against children in the womb where 
the pregnancy has advanced beyond the stage of quickening and where the death 
is caused after the'quickening and before the birth of the cliild. Any act or omis- 
sion of such a nature and done under such eircumstanees as would amount to the 
offence of culpable homicide, if the sufferer were a living jierson, will, if done to 
a quick unborn child whose death is caused by it. constitute the offeuce here punished. 

The principle laid down in s. 301 is again applied here. 

317. Whoever being the father or mother of a child under the age 
of twelve years, or having the care of such child. 

Exposure and aban- , ,, •' , , ... 

donroent of ofaiid under Shall cxpose* or leave* such child lu any place with 
the intention of wholly abandoning such child, 
shall be punished with imprisonment of either 
description for a term which may extend to seven years, or with fine, 
or with both. 

Explanation . — This section is not intended to prevent the trial of 
offender for murder or culpable homicide, as the case may be, if 
, the child die in consequence of the exposure. 

COMMENT — This section is intended to prevent the abandonment or deser- 
tion by a poKnt of bis or her children of tender years, in such a manner that the 
ciiildren, not being able to take care of themselves, may run the risk of dying or 
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beinj! injuied. It does not apply vhen children are left under the care of others.* 
It applies where a child is exposed and no death supervenes ; if, however, death 
follows, the conviction must be under s. 804.' The oifeDce is complete notwith* 
standing that no actual danger or risk of danger arises to the child’s life. 

Ingredients. — The section requires three essentials — 

(1) The person coming within its purview must be father or mother or must 
have the care of the child. 

(8) Such child must be under the age of twelve years, 

(3) The child must have been exposed or left in any place with the intention of 
wholly abandoning it. 

1. 'Expose.* — ‘Expose’ means to phsrsically put outside, so that such pat- 
ting outside involves some physical risk to the person put out. Having reference 
to a child, it would mean putting it somewhere where it could not receive the pro- 
tection necessary for its tender age ; as, for instance, putting it outside the house, 
whereby it would be exposed to the risk of climate, wild beasts and the like. The 
exposure contemplated by the Code is only by which danger to life may immedi- 
ately ensue. A woman, mother of an illegitimate child, six months old. left it 
in charge of a blind woman saying she wouk] soon return. She went away to another 
village and did not return ; and apparently she never intended to return. It was 
held that she could nut be convicted under this section.* 

2. ‘Leave. — In order to make the ‘leaving’ of a child an offence, the child must 
be left without protection.* 

318. Whoever, by secretly burying or otherwise disposing of the 
,n 1 — ..rsMs body of a child whether such child die before 

d^*^y after or during its birth, intentionally conceals 

♦ or endeavours to conceal the birth of such child, 
shall be punished with imprisonment of cither description for a term 
which may extend to ttvo years, or with fine, or with both. 

COMMflNT. — ^This section is intended to prevent infanticide. It is directed 
against concealment of birth of u child by secretly disposing of its body. 

Ingredients. — ^Tlie section requires — 

(1) Secret burying or otherwise disposing of the dead l>ody of a child. 

(2) It is immaterial whether such child die before or alter its birth. 

(3) Intention to conceal the birth of such child by such secret burying or dis- 
posal. 

This section deals with the secret burial of a child, ft applies only where one 
intentionally oonoeals the birth of a chiM from the world at large. As disclosure 
to a confidant does not take the case out of this section, so mere omission to pub- 
lish the fact of the birth or concealment from a desire to escape individual obser- 
vation or anger does not attract it.* It is sufficient to show that a ‘child’ was 
born and that it was sufficiently devekiped to have lived if born alive.* If it is a 
foetus only then ss. 812 and 811 of the Code will apply. 

* Fdani Hariani, (1871) 10 W. R. « Must. Bhuran, (1877) P. R. No 
(Cr.) 12 ; Mussumat Kkairo, (1872) P. 5 of 1818. 

R. No. 83 of 1872; Mussumat Bhagan, * ShailabaUi Dasee, (lfi35> 02 Cul. 
(1878) P. R. No. 4 of 1879. 1127. 

* Bonm', (1879) 2 AU. 849. • Hadha, (1899) 1 Bom. L. R. 156. 

* Mirekia, (1808) 18 AU. 864. 
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The offence becomes complete irtien the birth, f.e,, the delivery of a child, dead 
or living, id concealed by any means.^ 

Where the accused gave ^ new-born illegittanate dead idiild to a woman with 
instructions to dispose of it secretly, and the latter carried out the instructions tgr 
throwing it into a river, it was held that the accused was not guilty of a substantive 
offence under this section, though the facts more appropriately came under tiie 
definition of abetment.* 


Hurt 


Hurt. 


r Simple 




(_ Grievous 


Of Hurt. 



1. 

By dan^rous weapons. 


2. 

To extort property or to con- 

1 • 


strain to ille^ act. 

S. 

By means of poison to commit 

1® 


offence. <* 

1 

4. 

To extort confession, or to com- 
pel restoration of property. 


5. 

To deter public servant ftum 

• 


his duty. 


319. Whoever causes bodily pain, disease or 
infirmity to any person is said to cause hurt. 


COMMENT. — ^The authors of the Code say : “Many of the offences which fan 
under the head of hurt will also fall under the bead of assault. A stab, a blow 
which fractures a limb, tlie flinging of boiling water over a person, are assaults, 
and are also acts which cause bodily hurt. But bodily hurt may be caused by 
many acts which are not assaults. A person, for example, who mixes a delrteri- 
ous potion, and places it on the table of another ; a person who omiceals a scythe 
in the grass on which another is in the habit of walking ; a person who digs a pit 
m a public path, intending that another may fall iiHo it, may cause serious hurt, 
iind may be justly punished for causing such hurt ; but they cannot, without ex- 
treme violence to language, be said to have committed assaults. We pn^xwe to 
clesigrnate all pain, disease and infirmity by the name of hurt.”* 

Tile definition of liurt appears to contemplate the causing of psin, etc., by one 
person to another. Pulling a woman by the hair was held to he this offence.* 

Act neither intended nor likely to cause death ia hurt even though death 
Is caused. — ^Where there is no intention to cause death or no knowledge that death 
IS hkeiy to be caused from the harm inflicted, and death is caused, the accused 
would be guilty of hurt only if the injury caused was not serious. Where the ac- 
cused with a view to chastising her daughter, eight or ten years old, for impertinence, 
gave her a kick on the backandtwoslapsoatbefoce, the result of which wasdeath,* 
It was held that she was guilty of voluntarily causing hurt. 


Spleen. — ^Wbere death ensued in consequence of a rupture of a diseased S|deeii, 
321 was held to apply.* Where a wife died from a chance kick in the spleen, 
not known to be disea^, inflicted by her husband on provocation, and the husband 
had no intention or knowledge that the act was likely to cause hurt endangering 
human life, it was held that he was guilty of hurt only.* Where the accused kioked' 


' IfOlbu, (IKOfi) Untep. Cr. C. tMl. 

* Baji, (18«8) Unrep. Cr. C. T7S. 
Note M, p. Ifil. 

(ISdS) Weir, 8rd £dn.,lB6. 

Bether Bewa, (1872) 18 W. R. (Cr.) 


29 * 

* Bamiji, (1872) Unr^. Cr, C. 88. 

' Bytagoo NoOyo, (1887) 8 W. 
R. (Cr.) 29. 


i 

& 
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a punkhA-puUer who had an enlarged spleen ivbich iras not known to the accused, 
and death ensued, it was held that he was guilty of oausing hurt.^ Where the 
accused had caused the death of another person by throwing a piece of brick at him 
which struck him in the region of the spleen and ruptured it, the spleen being dlseaa* 
ed, it was held that, as the accused had not the intention to cause death or such 
bodily injury as was likely to cause death, he was guilty of voluntarily causing hurt.' 

Poisoned sweetmeats. — A boy of about sixteen years of age, being in love with 
a girl some three or four years younger, and apparently intending to administer 
to her something in the nature of a love philtre, induced another boy younger 
than himself to give tlie girl some sweetmeats. The girl and some of the other mem- 
bers of her family ate the sweetmeats and all the persons who partook of them 
were seized with more or less violent symptoms of dhatura poisoning, though none 
o( them died. It was held that the hoy was guilty of causing hurt.* 

Grievous hurt. 320. The following kinds of hurt only are desig- 

nated as “grievous” ; — 

First. — ^Emasculation. 

Secondly. — Permanent privation of the sight of either eye. 

Thirdly. —Permanent privation of the hearing of either car. 

Fourthly. — Privation of any member or joint. 

Fijlhly. — Destruction or permanent impairing of the powers of any 
member or joint. 

Sixthly. — Permanent disfiguration of the head or face. 

Seventhly. — Fracture or di.sloeation of a bone or tooth. 

Eighthly. — Any hurt which endangers life or which causes the suf- 
ferer to be during the siiace of twenty days in severe bodily pain, or 
unable to follow his ordinary pursuits. 

COMMKNT. — Grievous hurt is hurt of a more serious kind. This section merelj 
gisvs the description of (jncs'ous hurt. 

The authors of tlie Code ohsers'e ; "We liave found it very dilllcult to draw a 
line between those bodily hurts w'liicli are serious and those which ore slight. To 
draw sueli a line with perfect acc-uracy is, indeed, absolutely impossible ; but it is 
far better that such a line stiould lie diawn, though rudely, tluin that ofleiiecs sonii 
of which approach in onoriuity to murder, while others are little more than frolits 
which a good-natured man would hardly resent, should be classed together.”* 

To make out the oticnce ol voluntarily causing grievous hurt, there must l>e sonic 
specific hurt, voluntarily intljoted, and coming within any of the eight kinds enumera- 
ted in this section. 

Clause 1. — ‘Emasculation’ means depriving a person of masculine vigour. 

Clause 6 — ‘Disfiguration' means doing a man some external intury which 
detracts from hu personal appearance but does not weaken him, as the cutting 
of II man’s nose or ears. Where a girl’s cheeks were branded with a led-hot iron 
which left scars of a permanent character, it was held that tlie disfigurement con- 
templated by this sectiem was caused.* 

* Fox, (1879) a All. 622. * Note M, p. 151. 

* Ra«diiirfiIing/i.(1881)8All.597. * Anta Dadoba, (1808) I B. H. C- 

• Aiiii Beg, (I0‘i3) 46 All. 77. 101. 
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Clause 7. — Inactive or dislocation of a bone or tooth causes great pain and 
suffllering to the injured person and hence it is considered grievous hurt. Where 
the accused threw his wife from a window about six feet high, but the fall was 
broken bjr a weather-board fixed just below it and resulted in the fracture of knee- 
pan and in several small wounds, it was held that he was guilty of causing griev- 
ous hurt.* 

Clause 8. — This clause speaks of two things: (1) any hurt which endangers life 
.ind (2) any hurt which causes the suflerer to be during the space of twenty days (a) 
in severe bodily pain, or (bl unable to follow his ordinary pursuits. 

The line between culpable homicide not amounting to murder and grievous hurt 
is a very thin line. In the one case the injuries must be such as are likely to cause 
<Iei<th ; in the other, the injuries must be such as to endanger life.* 

The mere fact that a man has been in hospital for twenty days is not sufficient, 
it must be proved that during the time he was unable to follow his ordinary pursuits.* 
Uliere a man was so much injured tiiat he had to go to a hospital but left it perfectly 
cured on the twentieth day , it was held that tiiat day would count as one of the twenty 
days during which he was unable to follow his ordinary pursuits and where ttie 
accused caused hurt to a woman who remained in a liospital only for seventeen days, 
out of which she was in danger for three days, it was held tiiat he had caused grievous 
hurt.* A disability for twenty days constitutes grievous hurt : if it continues for 
a smaller period, then the oflonec is hurt.* 

Acta neither intended nor likely to cause death may amount to grievous 
hurt even though death la caused. — Where there is no intention to cause death 
or no knowledge that deatli is likely to be caused from tlie harm inflicted, and death 
is caused, the accused would be guilty of grievous liurt if tlie injury caused was 
of a serious nature, but not of oulpabic hoiiiieide. li’here the onJjrintention of the 
accused who was convicted for the offence of murder was to kteal the jewels of the 
deceased and the only violence which he coiuiiiitted, cutting the nostrils of tlie 
deceased, was necessary in order to facilitate the tlicft and the death ol tlie deceased 
ivus entirely unexjiccted, it was lield that the accused was nut guilty of murder 
iiut causing grievous hurt under s. :I25.* • 

Spleen, — Where the accused, pulling the deceased out of a cot, kicked him, 
and struck him on tlie side or on tlie ritis with a stick, whereby tlie deceased, whose 
spleen was deceased, died, it was held that he was guilty of voluntarily causing 
jiviovous iiu't.* 

Blow sdmed at one person falling upon another —The accused struck a 
woman, currying an infant in tier arms, siolently over lier head and sitouiders. One 
of tile blows fell on the ciiild's Iiend causing death, ft was held that the accused 
iiad eoniiiiitted hurt on the infant under oireunistanees of sulUcicnt aggravation 
to bring ilie offence within the definition of grievous liurt.* In the course of an 
altercation between the ueeused and the complainant on a dark night, the former 
aimed a blow with his slick at the head of the latter. To ward off the bl^w, the 
complainant's wife, who had a child on her arm, intervened between them. The 

* Jiva, (1891) Unrep., Cr, C. 658. (Cr.) 29. 

* Goverrmmf of Bombay v. Abdul * Bithnoonm Suma, (1864) 1 W. 

n abob, (1W3) 47 Bom, L. H. 998, f.b. R. (Cr.) 9. 

* VaiUa Chela, (1894) 19 Boin. 247. ’ Guruvulu, 11943) Mad. 73. 

* Sheikh Bahadur, (18fi2) 2nd Mud. * O'brien, (188U) 2 All. 760; idu 

*» •.. Beg, (1881) 3 All. 776. 

* Btusoo Batutah, (186.3) 2 \V. R. * Sahae Jtae, (1878) 8 Cal. 628. 
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blow mbsed its aim, but fell on the head of the chOd oaiulng aeuete injarfes, from 
the eSeots of which it died. It was held that the accused was guilty of simple hurt 
only.^ The accused had the intention of causing hurt to a person but not grievous 
hurt and the nature of the blow, taken with reference to the person against whom 
it was aimed, cannot be taken to indicate the necessary Intention or knowledge as 
to causing grievous hurt. 

321. Whoever does any act with the intention of thereby causing 
voiimtariir — "‘■-g to any person, or with the knowl^ge that 

he is likely thereby to cause hurt to any person, 
and does thereby cause hurt to any person, is said “voluntarily to 
cause hurt.” 

*322. Whoever voluntarily causes hurt, if the hurt which he intends 
voianuriiy — ■•■ns *0 cause or knows h’mself to be likely to cause is 
stIcvoiw hurt. grievous hurt, and if the hurt which he causes 

is grievous hurt, is said “voluntarily to cause grievous hurt.” 

Explanation . — person is not said voluntarily to cause grievous 
hurt except when he both causes grievous hurt and intends or knows 
himself to be likely to cause grievous hurt. But he is said voluntarily 
to cause grievous hurt, if, intending or knowing himself to be likely to 
cause grievous hurt of one kind, he actually caases grievous hurt of 
another kind. 

UXUSTSATION. 

A, intending knowing himself to be likely permanently to dbflgure Z’s face, 
gives Z a blow which Moes not permanently dbflgure Z's face, but which causet. 
Z to Buffer severe bodily pain for the space of twenty days. A has voluntarily 
caused grievous hurt. 

323. Whoever, except in the case provided for by section 884, 
PunJihment for vo- voluntarily causcs hurt, shall be punished with 

luBtariiycwinogbnrt. imprisonment of either description fora term which 
may extend to one year, or with fine which may extend to one thousand 
rupees, or with both. 

COMMENT. — ^This is a general section for the punbhment of voluntarily caus- 
tag hurt. .Sections 824, 827, 828, 820 and 330 deal with the same offence done 
under certain aggravated circumstances: and ss. 884, 888 and 837 provided fot 
punishment when there are certain mitigating circumstances. 

A prosecution under thu section does not abate by reason of the death of tia 
person injured.* 

324. Whoever, except in the case provided for by section 884, 

„ . .. , voluntarily causes hurt by means of any instru- 

VoluDUnljr csufiiw . » , ... . ^ 

by (toygoui ment for shooting, stabbmg or cutting, or any 
instrument which, used as a weapon of offence, 
is likely to cause death, or by means of fire or any lifted -substance, 

* Chatur Natha, (1819) 21 Bora. * MtAammad IbraMm v. Shath 
L. R. 1101. JkOBood, (10$M>) 44 Mad. 417. 


hurt 

weapon! or meani. 
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or by means of any poison or any corrosive substance > or by means of 
any explosive substance or by means of any substance which it is 
deleterious to the human body to inhale, to swallow, or to receive into 
the blood, or by means of any animal, shall be punished with imptisott- 
ment of either description for a term which may extend to three years, 
or with fine, or with both. 

COMMENT. — Tills section makes simple hurt more grave, and liable to mine 
severe punishment where It has the differentia of one of the inodes of infliction 
described in the section. 

325. Whoever, except in the case provided for by section 885, 
voluntarily causes grievous hurt, shall be punish^ 
voruStaX‘’”*Mu/iSi with imprisonment of either description for a term 
gnevou* hurt. which may extend to seven years, and shall also be 

liable to fine. 


326. Whoever, except in the case provided for by section 885, 
Voluntarily oauriog voluntarily causes grievous hurt by means of any 
grirroiii hurt by <ua- instrument for shooting, stabbing or cutting, or 

jfrroufl weapons o» . • ^ a .e iw 

means. any instrument which, used as a weapon of otfence, 

is likely to cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, or by means of 
any explosive substance, or by means of any substance which it is 
deleterious to the human body to inhale, to swallow, or^» receive into 
the blood, or by means of any animal, shall be punished with trans- 
portation for life or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

COMBIENT. — The relationship between this section and the preceding one is 
the same as that between ss. >24 and 828. 


327. Whoever voluntarily causes hurt, for the purpose of extorting 
Voluntarily ffom the sufFcrer, or from any person interested 

sufferer, any property or valuable security, 
iiirgHiact. oj. of constraining the sufferer or any person in- 

terested in such sufferer to do anj'thing which is illegal or which may 
facilitate the commission of an offence, shall be punished with im- 
prisonment of either description for a term which may extend to ten 
years, and shall also be liable to fine. 

(ENT. — Tliis is an aggravated form of the otfence of hurt and is severely 
punishal fo^^because the object of causing it is to extort propietyfirom the sufferer. 

loever administers to or causes to be taken by any person 
any poison or any stupefying, intoxicating or un- 
> 1 vrholsesome drug, or other thing with intmt to cause 

** hurt to such pereon, or with intent to commit or 
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to facilitate the commission of an offence or knowing it to be likely 
that he will thereby cause hurt, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and 
shall also be liable to fine. 


COMMENT. — ^The offence under this section is complete even if no hurt is caused 
to the person to whom the poison or any other stupefying, intoxicating, or un- 
wholesome drug is administered. Tliia section Ls merely an extension of the pro- 
visions of s. 324. Under s. .324 actual (fusing of hurt is essential ; under this 
section mere administration of poison is suiheient to bring the offender to justice. 

Mere procuring or suppiving a poisonous drug at the instigation of a person who 
wishes to take it is not administering it. 

CASES. — Administering unwholesome drug. — ^Wliere a man administered 
tlfc iuice of some leaves to some villagers by way of ordeal and some of them showed 
symptoms of poison,' where the accused administered powder of dhaturn to a woman 
and robbed her of her iewellerv while she was senseless,* and where a wife, not 
knowing the dangerous properties of aconite, administered it to her husband bv 
mixing it with his food and he died.* it was held that an offence under this section 
was committed. 

Causing unwholesome thing to be taken. — AMiere the accused mixed milk- 
bush juice in his toddy pots, knowing that if drunk hy a person it would e<ius«' 
injury, with the intention of detecting an unknown thief who was always in tl'c 
habit of stealing his toddy, and the toddy was drunk by some soldiers who pui- 
chased it from an unknown vendor, it was held that he was guilty under this section ' 


329. Whoever voluntarily causes grievous hurt for the purpose of 
Voluntarily csnfiDg cxtorting from the sufferer, or from any person in- 
?!^rty,'"OT*io”'Mi!^ terested, in the sufferer, any properW or valuable 
Birain to »n iiicgoi net. security, or of constraining the sufferer or an- 
person interested in such sufferer to do anything that is illegal or 
which may facilitate the commi.ssion of an offence, shall be punishcl 
with transportation for life, or imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. 

COMMENT. —This section is similar to s. 327, the only difference being that tlu 
hurt caused under it is grievous. 


330. \Vhoevcr voluntarily causes hurt for the purpo.se of extort- 
ing from the sufferer, or from any person interested 
hurt to extort ronf<8- in ttic sullercr. any confession or any information 
re°raratim *”of '"prol which may lead to the detection of an offence or 
misconduct, or for the purpose of constraining the 
sufferer or any person interested in the .sufferer to restore or to cause 
the restoration of any property or valuable security or to satisfy any 
claim or demand, or to give information which may lead to the restora- 


' Bttsi Pitchisadu, (188.3) 1 Weir • Hanumakka, [1043] Mad. 070. 

38.'>. « Dhania Daji, (1808) 6 B. H. ('• 

• Nanjundappa, Weir, 3rd Edn., (Cr. C.)50. 

107. 
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tion of any property or valuable security, shall punished with im- 
prisonment of either description for a term which may extend to seven 
years, and shall also be liable to fine. 

IIXUSTRATIONS. 

(a) A, a police-officer, tortures Z in order to induce Z to confess that he com- 
mitted a crime. A is guilty of an offence under this section. 

(b) A, a police-officer, tortures B to induce him to point out where certain stolen 
property is deposited. A is guilty of an offence under this section. 

(r) A, a revenue officer, tortures Z in order to compel him to pay certain arrears 
of revenue due from Z. A is guilty of an offence under this section. 

(d) A, a zamindar, tortures a raiyat in order to compel him to pay his rent. 
A is guilty of an offence under this section. 

COMMENT. — This section is similar to s. 327 which deals with causing of htAt 
for the purpose of extorting property or valuable security. It punishes the induc- 
ing of a person by causing hurt to make a statement, or a coikfession, having re- 
feience to an offence or misconduct ; and wlirther that offence or misconduct has 
been committed is wholly immaterial.^ The principal object of the section is to 
prevent torture by the police. Where a eonstiihle duiing an inquiry into a theft 
ease, violently beat tlie deceased, who died about nine days afterwards from the 
effect of the beating, it was held that he was guilty under this section.* 

Abetment. — IVliere the accused stood by and acquiesced in an assault on a pri- 
soner committed by another |)oliceman for the puri>osc of extorting a confession, it 
was held that he abetted the offence under ibis section.* 


331. Whoever voluntarily cause.s griovou.s hurt for the purpose of 
extorting from the sufferer, or froid any person 

t olunUrily causing . .j-.t, iv ' r ■ 

gricvoun hurt to extort interested lit the suiierOT, any confession or any 
information which may lead to the detection of an 
offence or misconduct, or for the purpose of con- 
straining the .sufferer or any person interested in the sufferer to restore 
or to cause the restoration of any property or Viiluable security, or to 
siitisfy any claim or demand, or to give information wliich may lead 
to the restoration of any property or valuable security, shall be punish- 
ed with imprisonment of either description for a term which may e.xtend 
to ten j'cars, and shall also be liable to line. 

('O.M.MENT.— This section is .similar to the preceding section except that the hurt 
e.iused under it should l»c ‘grievous.’ 


332. Whoever voluntarily causes hurt to any jierson being a public 
Vuiununiy causing servant ill the aisclmrge of his duty as such public 
iiurt lo drier public scrvaut, or with intent to prevent or deter that 

'errant from his duly. , , ^ j. , 

person or any other public servant from dischaig- 
iiig his duty us such public servant, or in consequence of anything 

'■ Kim, Chand Moekerjee, (1873) 20 No. 80 of 1800. 
n.R. (Cr.)Al. • Ltitifkhan, (1893) 20 Bom. 804; 

* Meeah Mahomed, (1800) P. R. Oinattalh, [1940] Nag. 232. 
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d<Hie or attempted to be done by that person in the lawful discba3rge 
of his duty as such public servant, shall be punished with imprison- 
ment of either description for a tocm which may extend to three years, 
or with fine, or with both. 

COMMENT. — The protection given by this section is not confined to public 
servants, but will also extend to persons acting in good faith by their directions 
This section resembles s. 358. Under it there Is causing of hurt to the public servant, 
under s. 858 there is assault or criminal force for the same purpose. 

The expression 'in the discharge of his duty as such public servant' means in 
the discharge of a duty imposed by law on such public servant in the particular 
case, and does not cover an act done by him in good faith under colour of his office.' 
Suppose a warrant is banded to a police-officer for the arrest of a particular person, 
'fhat warrant on the face of it does not direct him to break open premises, in order 
to effect the arrest, and yet it may be necessary for the officer in discharge of his 
duty in arresting the accused under the warrant to break into the accused's house, 
or to do some other act without the doing of which the warrant could not be execut- 
ed. Such acts would be properly describisd as done or attempted to be done by 
the police-officer in the lawful discharge of his duty. If it was unnecessary to do 
such an act, and yet it was done, the act would not be done by the police-officer 
in the lawfiil discharge of his duty, and therefore would not be covered by the con- 
cluding portion of this section.* 


333. Whoever voluntarily causes grievous hurt to any person 

Voimitwiiy >~f being a public servant in the discharge of his duty 

p^''i«vuti!jfhil public servant or with intent to prevent 

•“‘r- rir detQP that person or any other public servant 

from discharging his duty as such public servant, or in consequence of 
anything done or attempted to be done by that person in the lawful 
discharge of his duty as such public servant, shall be punished with 
imprisonment of either description for a term which may extend to 
ten years, and shall also be liable to fine. 

COMMENT. — This section provides for the aggravated form of the offence dealt 
with in the last section. Tiie hurt catised under it must be grievous. 


334. Whoever voluntarily causes hurt on grave and sudden pro- 
Voiuntaiiiy -<..11 vocation, if he neither intends nor knows himself 
hurt on pravocatioa. likely to causc hurt to any person other than 

the person who gave the provocation, shall be punished with imprison- 
ment of either description for a tertn which may extend to one month, 
or with fine which may extend to five hundred rupees, or with both. 

COMMENT. — The section serves as a proviso to ss. 828 and 824. See Comment 
on Exception 1 to s. 800. 
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335. Whoever voluntarily caus^ grievous hurt on grave and sudden 
provocation, if he neither intends nor jpatows him- 
.tiSSm self to be likely to cause grievous hurt to any person 

other than the person who gave the provocation, 
shall be punished with imprisonment of either description for a term 
which may extend to four years , or with fine which may extend to two 
thousand rupees, or with both. 

Explanation . — The last two sections are subject to the same provisos 
as Exception 1, section 800. 

COMMENT. — This section serves as a proviso to ss. 825 and 826. 


336. Whoever does any act so rashly or negligently as to endanjfer 
human life or the personal safety of others, shall 
'of be punished with imprisonment of either descrip- 
®****”' tion for a term which may extend to three months, 

or with fine which may extend to two hundred and fifty rupees, or 
with both. 

COMMENT. — ^Rash and negligent acts which endanger human life, or the per- 
sonal safety of others, are punishable imder this section even though no harm 
follows, and are additionally punishable under as. 887 and 838 if they cause hurt, 
or grievous hurt. 

Many speciBc acta of rashness or negligence likely to endanger life or to cause 
hurt or injury are made punishable by Chapter XIV. ^ 

Section 270 punishes rash driving or riding ; s. 280, rash, navigation of a vessel ; 
s. 284, rash or negligent conduct with respect to phisonous substance ; s. 285, rash 
or negligent conduct with respect to any fire or comhustible matter ; s. 280, rash 
or negligent conduct with respect to any explosive substance ; s. 287, negligent 
conduct with respect to any machinery in the possession of the accused ; s. 288, 
negligence witli respect to pulling down or repairing buildings ; s. 280, negUgence 
with respect to animals; s. 3(MA, rash or negligent act causing death ; s. 330, any 
rash or negligent at endangering life or personal safety of others ; s. 387, rash or 
negligent act causing hurt ; and s. 338, rash or negligent act causing grievous hurt. 

CASE. — ^^Vhere a priest of a temple left the temple at night and from outside 
deliberately threw bricks at it, hoping that the Hindus of the locality would believe 
that the bricks came from the Mahomedan quarter and that this would lead to a 
riot between tlie two communities, it was held that tlie act was a deliberate one and 
not a rash or negligent act.> 


337. 

Cnuainghurt by act 


Whoever causes hurt to any person by doing any act so rashly 
or negligently as to endanger human life, or the 
personal safety of others, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine which may extend to five 
hundred rupees, or with both. 


endangering life 
pcreonal safely 
others. 


or 

of 


^ Gaya Prasad, (1928) 51 AU. 465. 
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COMMENT. — Section S(MA deals witb those cases where death Is caused by 
a rash or ne^igent act ; this section, where hurt Is caused. 

This secyAi applies only to acts done rashly or negligently but without any 
criminsd intent. 

CASES Negligence with reference to gun. — The causing of hurt by negli- 

gence in the use of a gun was held to fall within the purview of this section rather 
than of s. 286. But where all the evidence against the accused was that he went 
out shooting when people were likely to be in 0elds and that a single pdlet from 
his gun struck a man who was sitting in .a field, it was held that this was not suf- 
ficient evidence of rashness or negligence to support a conviction under this section.' 

Negligent operation . — hakim (native physician) performed an operation of 
the eye with an ordinary pair of scissors and sutured the wound with an ordinary 
thread and needle. The instruments used were not disinfected and the complainant's 
eyesight was permanently damaged. It was held that the hakim had acted rashly 
and negligently, and was guilty under this section, as there was no permanent 
privation of the sight of the eye.* 

338. Whoever causes grievous hu^t to any person by doing any act 

Causine^evoushurt f'o rashly or n^ligently as to endanger human 
OT “ '‘If life, or the personal safety of others, shall be punish- 
ed with imprisonment of either description for 
a term which may extend to two years, or with fine which may extend 
to one thousand rupees, or with both. 

COMMENT. — The lust section provided for ‘hurt,’ this section provides foi 
‘grievous hurt’ caused under similar circumstances. 

% 

CASES. — Sexual intercourse causing injury. — A husband has not the absoluti 
right to enjoy the person of his ^ife without regard to the question of safety to he) . 
Hence, where a husband had sexual intercourse with his wife, aged eleven year»-. 
and she died from the injuries thereof, it was held that he was guilty of esusinc 
grievous hurt by doing a rash act under this section.* Clause (6) of s. 373 will now 
make the liusliand guilty oi rape also. 

Running over by carriage.— Where a person, by allowing his cart to prixveil 
unattended along a road, ran over a boy who was sleeping on the road, it was held 
tl)at he had coiiunilted an offence under s. 337 or s. 388.* 


0/ Wron^ul Restraint and Wrongful Confinement. 


339. Whoever voliintHrily obstructs any person so as to prevent 
that person from proceeding in any direction in 
w’hich that person has a right to proceed, is said 
wrongfully to restrain that person. 


Wrongful reatmint. 


Exception. —The obstruction of a private way over land or water 
which a person in good faith believes himself to have a lawful right to 
obstruct, is not an offence within the meaning of this section. 


Abdug Suttar, (1000) 28 All. 404. * Ilurree Mohun Myfhee, (1890) 

• Ghulam Ht/der Panjabi, (1015) 17 18 Cal. 49. 

Bom. H. R. 884, 30 Bom. 523. * MeUkaji, (1884) Unrep. Cr. C. UW- 
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A obstrncts a path along vhich Z has a right to pass, A not beliei;|pg in gaod 
faith that he has a right to stop the path. Z is thereby prevented ttm paaiin g. 
A vrongftilly lestratau Z. 

COMMENT. — ^Wrongful restraint means the keeping a man out of a place ^Aere 
he wishes to be, and has a right to be.^ The slightest unlawful obstnictian to the 
liberty of the subject to go, when and where hr likes to 'go, provided he does so 
in a lawful manner, cannot be justified, and is punishable under tliis section.* 

Ingredients — The section requires — / 

(1) Voluntary obstruction of a person.v 

(2) The obstruction must be such as to prevent that person from proceedmg 
in any direction in which he has a right to proceed. 

The following illustrations, given in the original Draft Code,* further elucidale 
the meaning of this section: — 

(а) A builds a wall across a ])ath along which Z has a rigjht to pass. Z is theidty 
prevented from passing. A wrongfully re.strains Z. 

(б) A illegally omits to take proper order with a furious buffalo which is in his 
possession and thus voluntarily deters' Z from passing along a road along whkh 
Z has a right to pass. A wrongfully restrains Z. 

(r) A threatens to set a savage dog at Z, if Z goes along a patfi along whidi 
Z has a right to go. Z is thus prevented from going along that path. A wrong- 
ful! restrains Z. 

(d) In the last illustration, if the dog is not really savage, but if A voluntarSy 
causes Z to think that it is savnge, and thereby prevents Z from going along the path, 
A wrongfully restrains Z. 

From these illustrations it will appear that a person may obstruct another by 
causing it to appear to that otiicr impossible, difficult or^dang^rous to proceed, 
us well as by causing it actually to lie impossible, dif^SIcult or dangerous for that other 
to proceed. ItTierc the compLainant and his wife and daughter occupied a house, 
and during their tempomry absence the accused put a lock on the outer door and 
thereby obstruote<l tliem from getting into the bouse, it was held that the accused 
was guilty of wrongful restraint.* 

All members of the public have equal rights in public streets vested in a muni- 
cipality, and one section of the community ciinnot interdict another section of the 
community from the law'ful use of public .streets.* 

(.’^SKS. —Wrongful restraint. — Wliere the accused removed a ladder and there- 
I)y detained a ix^rson on the roof of a house,' where the accused prevented the 
coTiiplainanl from proceeding in a certain direction with their carls,’ where a land- 
lord prevented a tenant of his. who was holding over, from entering the room which 
the tenant had rented from him,* and where the aevused, who were eo-ownere of 
a well, obstructed another co-owner (complainant) from using the well, on the 
ground that he had not paid liis share of expenses incurred on tiie well,* it was hdd 

' Note M, p. 1S4. * Telapolu Svbbadu, (1884) 1 Weir 

• Saminada Pillai, (1882) 1 Weir 340. 

* JamthiT Shah v. QHdharee Ck»m~ 

• Page S9, dhry, (1868) 10 W. R. 35. 

' Arumuga Nadar, [1010] M. W. * Haii Gulam Mahomed, (1018) 81 
N. 727. Bom. L. R. 261, 

' Sundarenttara Sh-aulhigal, (1027) * Lahanu, (1025) 27 Bom. L. R. 1410. 

50 Mad. 678. 
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Ihat this offence was committed. Where the accused caused obstruction to a 
veliicle iot which persons were travelling, it was held that it amounted to wrongful 
^ ' TCBtraint.^ nie Bombay High Court has held in a previous case that this does not 
anunint to wrongful restraint if the persons sitting in the vehicle can get down and 
walk without being obstructed.* 

No wrongful restraint. — Where the accused placed an obstruction in a road 
over which the complainant had a right of passage for men and cattle, thereby 
preventing cattle from passing but leaving a portion of the way in such a condi- 
tion as to be passable by human beings,* where A invited B to his bouse in order 
to be ready to give evidence in a judicial proceeding, and A used no physical coercion 
nor threat of any kind to detain B in the house, but B from a mere general dislike 
or dread of giving offence to A remained there ;* and where the accused caused 
low class ]>cople to stand in a public street in the vicinity of a temple with the object 
. ''vC preventing the complainant from conducting a religious procession, from feai 
of pollution,* it was held that this offence was not committed. The accused, one 
of the two joint-owners of a shop, put her lock on the shop which was let out by 
Nse other joint-owner without her consent. The tenant charged the accused with 
the offence of wrongful restraint in tliat he, was prevented by the lock from entering 
into the shop. It was held that the accused had committed no offence inasmuch 
M she had affixed her lock to a house of which she was the joint-owner and the 
complainant was no tenant others.' The accused, while the complainant was absent, 
put up a tin projection over the complainant's compound wall, so as to hang over 
his paved court-yard. The complainant having prosecuted the accused for the 
offence of wrongM restraint, it was held that the accused hud committed no offence, 
since the projection did not prevent any one moving below it ; and that its possible 
obstruction to the complainant in whitewashing or repairing the wall was not tanta- 
mount to wrongful restraint contemplated by this section,* 

340 . Whoever ‘wrongfully restrains any person in such a maimer 
wtoDghii oonane- ^ prevent that person from proceeding* beyond 
certain circumscribing limits,* is said “wrongfully 
to confine” that person. 

ILLUSTRATIOI>'S. 

(a) A causes Z to go within a walled space", and locks Z in. Z is tlius prevcnt( il 
from proceeding in any direction beyond the circumscribing line of wall. A wrong- 
ftilly coniines Z. 

(b) A places men with firearms at the outlets of a building, and tells Z that 
they will fire at Z if Z attempts to leave the building. A wrongfully confines Z. 

COMMKNT. — Wrongful confinement wliich is a form of wrongful restraint, 
is the keeping a man within limits out of which he wishes to go, and has a riglit 
to go.* There must be a total restraint, not a partial one. If one man merely 
obstructs the passage of another in a particular direction, whether by threat of 
personal violence or otherwise, leaving him at liberty to stay where he is or to go 
in any .other direction if he pleases, he cannot be said thereby to imprison him. 

* Gopata Beddi v. Lakahmi Beddi, * Venkata Subba Beddy, (1010) M. 

[1041] Mad. 535. W. N. 72, 

* BamaLala, (1012) 15 Bom. L. R. • Bai Samralh, (1017) 20 Bom. 

108. L. R. 106. 

* (1890) 1 Weir 840. ’ Chhagan Vi»al, (1027) 20 Bom. 

Lakxhanan Kalyan, (1875) Unrep. L. R. 404. 

Cr. C. 80. • Note M, p, 164. 
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Imprisonment is a total restraint of the liberty of the person, for horrever iliort 
a time, and not a partial obstruction of his will, whatever inconvenienee it may 
bring on him.^ 

In^redienta. — ^The section requires — 

(1) Wrongful restraint of a person. 

(2) Such restraint must prevent that person from proceeding beyond certain 
circumscribing limits. 

1. ‘Prevent that person from proceeding.’ — The retaining of a person in 
a particular place or the compelling him to go in a particular direction by forae of 
un exterior will overpowering or suppressing in anyway his own voluntary action, 
is an imprisonment on the part of him who exercises that exterior will.* There 
can be no wrongful confinement when a desire to proceed has never existed, nor 
con a confinement be wrongful if it was consented to by the person affected.' ^ 

2. ‘Certain circumscribing limits.* — “A prison may have its boundary 
large or narrow, visible and tangible, or, though real, still in the conception only; 
it may itself be movable or fixed; but a boundary it must have ; and that boundary 
the parly imprisoned must be prevented from passing ; he must be prevented 
from leaving that place, within the ambit of which the party imprisoning would 
confine him, except by prison-breach. Some confusion seems to me to arise from 
confounding imprisonment of the body with mere loss of freedom : it is one pnrt 
uf tile definition of freedom to be able to go whithersoever one pleases; but impri- 
sonment is something more than the mere loss of this power ; it includes the notion 
of rcstrmnt within some Umita defined by a will or power exterior to our own.”* 

Moral force. — Detention through the exercise of moral force, without the ae- < 
coin(>uniincnt of physical force or actual conflict, is sufficient to constitute tide 
offence.* j 

Period of confinement. — The time during which a persdn is kept in wrongftd 
confinement is iiiuuaterial, except witli reference to the extent of punishment.* 

CASKS Wrongful confinement. — t^liere a police-officer arrested without a 

warrant, a British subject in British India on a charge of criminal breach of tniat 
<ir olticr cognizable ofieiKe committed out-sidc British India where a jail doctor 
confined an offender, who was already undergoing imprisonment, in a cell within 
the jail for the purpose of administering enema against his will ;* where an Abkari 
Insiwctor detained a man ail night to prevent his being tampered with;* where 
.1 police constable detained home (lersons as suspects for several days ;** and where 
11 person living in a town where medical assistance was available kept in chains 
his lirother wlio was subject to insanity of an intennittent kind,** this offence ww 
held to have been comiiiitted. Where two police-officers arrested without warrant 
a I>cr 80 n who was drunk and creating disturbance in a public street, and conBoed 


* Bird V. Jones, (1843) 7 Q. B. 742, 
731-52. 

* Parankusam v. Stuart, (1805) 2 M. 
il. C. SUfi; S. .4. Hamid v. Svdhir- 
mohanGhosh, (102») 37 Col. 102. 

* Muhammad IHn, (1893) P. R. No. 
30 of 1804. 

* Per Ccleridge, J., in Bird v. Jones, 
(1845) 7 Q. B. 742, 744. 

* Venkataehala Mudati, (1881) 1 
Weir 84. 


* Suprosunno Ghosaul, (1866) • 

W'. R. (Cr.) 88. 

* Mukund Babu Velh\ (1894) 19 

Bom. 72. • 

* Baistab Charan SJuJta, (1002) 89 
Cal. 93. 

Mania v. F- L, Clifford, (ISW) 
lO Bom. 876. 

** Shemlal, (1902) 4 Bom. L. R. 79. 

** 5AmibAuAr(rr<ifn,(1928)45An.49S. 
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Kim in the police-station though one of them knew his name and address and it was 
not found to what extent he was a danger to others or their property, it was held 
^hat the arrest having been made by the police-officers without warrant, tut a 
nan-cognizable offence, their action amounted to wrongful confinement, unless it 
was justified on the ground of right of private defence or under s. 81 as was, in fact 

held by the Court.* 

341. Whoever wrongfully restrains any person, shall be punished 
PuDwhment for with simple imprisonment for a term which may 

mongfui reitmint. extend to One month, or with fine which may extend 
to five hundred rupees, or with both. 

342. Whoever wrongfully confines any person, shall be punished 

<?unfflhinfiit for imprisonment of either description for a term 

nrongfui oousnemeiit. which may extend to one year, or with fine which 
may extend to one thousand rupees, or with both. 

343. Whoever wrongfully coniines any person for three days or 

more, shall be puriished with imprisonment of either 
mar^arAree w moK description for a term which may extend to two 
years . or with fine , or with both. 

344. Whoever wrongfully confines any person for ten days, or 

Wrongful confine- ^ punished with imprisonment of 

meiit for un or more either description for a term which may extend to 
three years, and shall also be liable to fine. 

345. Whoiver keeps any person in wrongful confinement, knowing 

Wrongful confine- ® liberation of that person has 

“how hbemuotr nnt issued, shall be punished with imprison- 

huh been i»ucd. mcnt of either descrijitioii for a term which may 

extend to two years in addition to any term of imprisonment to which 
he may be liable under any other section of this Cliapter. 

346. Whoever wrongfully confines any person in such manner as 
Wrongful confine- ^ indicate an intention that the confinement of 

ment m eecret. such person may not be known to any person in- 

terested in the person so confined, or to any imblic servant, or tliat the 
place of such confinement may not be known to or discovered by any 
such person or public servant as hereinbefore mentioned, shall be 
punished with imprisonment of either description for a lenn which 
may extend to two years in addition to any other punishment to which 
he may be liable for such wrongful confinement. 

347. AVlioever wrongfully confines any person for the purpose of 
Wrongful confine cxtorting from the person confined, or from any 

interested in the person confined, any pro- 
perty or valuable security or of constraining the 
> Gopal Naidu, (1922) 40 Mad. 605, f.b. 
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jierson confined or any person interested in such person to do anything 
illegal or to give any information which may facilitate the commis- 
sion of an offence, shall be punished with imprisonment of either de- 
scription for a term which may extend to three years, and shall also 
be liable to fine. 

COMMENT. — This and the next section may be compared with ss. 320 and 
330, as the aggravating circtunatances mentioned in tlte former are the same as 
those in the Utter. 

348. Whoever wrongfully confines any person for the purpose of 

Wronsfui extorting from the person confined or any person 

IToi^^oiwnnjKfiSSwa- interested in the person confined any confession 
tiod of property. qp information which may lead to the detection 

of an offence or misconduct, or for the purpose of constraining the 
person confined or any perstm interested in the person confined to 
restore or to cause the restoration of any property or valuable security 
or to satisfy any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, shall be 
punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

COMMENT. — Thi* section may be compared with s. 330. In the former t'ase 
confession is extorted by wrongful confinement ; in the latter, by causing huit. 

Of Criminal Force and Assault- * 

4 

349. A person is said to use force to another if he causes motion, 

ehiuige of motion, or cessation of motion to that 
’ '■ other, or if he causes to any substance such motion, 

or change of motion, or cessation of motion as brings that substance 
into contact with any part of that other's body, or with anything 
wliich that other is wearing or earrj'ing, or with anything so situated 
tliat such contact affects that other’s sense of feeling ; Provided that 
I he person causing the motion, or change of motion, or cessation of 
motion, causes that motion, change of motion, or cessation of motion 
in one of the three ways hereinafter described : 

First . — By his own bodily power. 

Secondly . — ^By disposing any substance in such a maimer that the 
motion or change or cessation of motion takes place without any further 
act on his part, or on the part of any other person. 

Thirdly . — ^By inducing any animal to move, to change its motion, or 
to cease to move. 

COMMENT. — ^'Force' as defined in this section contemplates the presence o 
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the person to whom it is used, that is to say it contemplates the presence of the 
person using the force and of the perscm to whom the force is used.* 

SSff. Whoever intentionally uses force to any person, without that 
person’s consent, in order to the committing of any 

Criminal force. oifence, or intending by the use of such force to 
cause, or knowing it to be likely that by the use of such force he will 
cause injury, fear or annoyance to the person to whom the force is 
used, is said to use criminal force to that other. 

ILLUSTBATIOKS. 

{a) Z is sitting in a moored boat on a river. A unfastens the moorings, and 
thps intentionaUy causes the boat to drift down the stream. Here A intentionally 
causes motion to Z, and he does this by disposing substances in such a mannci 
that the motion is produced without any other action on any person’s part. A 
has therefore intentionally used force to Z ; and if he has done so without Z’s 
consent, in order to the committing of any oHence, or intending or knowing it to be 
likely that this use of force will cause inju^', fear or annoyance to Z, A has used 
cr iminal force tO Z. 

(i) Z is riding in a chariot. A laslies Z’s horses, and thereby causes them to 
quicken their pace. Here A has caused cltangc of motion to Z by inducing the 
animals to change their motion. A has therefore used force to Z ; and if A has 
done this without Z’s consent, intending or knowing it to be likely that he may 
thereby injure, frighten or annoy Z, A has used criminal force to Z. 

(c) Z is riding in a palanquin. A, intending to rob Z, seises the pole and stops 
the palanquin. Here A has caused cessation of motion to Z, and lie lias done this 
by his own bodify po^^er. A has therefore used force to Z; and as A has acted 
thus intentionally, without Z’s<consent, in order to the commission of on otfencr, 
A has used criminal force to Z. 

(d) A intentionaUy pushes against Z in the street. Here A lias by his ou-n 
bodily power moved his own person so as to bring it into contact with Z. He 
has therefore intentionally used force to Z ; and if he has done so witliout Z’s consent , 
intending or knowing it to be likely that he may thereby injure, frighten or annoy Z, 
he has used criminal force to Z. 

(e) A throws a stone, intending or knowing it to be likely that the atone will 
be thus brought into contact with Z, or with Z’s dollies, or with something carried 
by Z, or that it will strike water, and dash up the water against Z’s dothes or some- 
thing carried by Z. Here, if the throwing of the stone produce the effect of causing 
any substance to come into contact with Z, or Z’s dothes, A has used force to Z : 
and if he did so without Z’s consent, intending tliereby to injure, fri^ten or 
annoy Z, he has used criminal force to Z. 

(/) A intentionally puUs up a woman’s veil. Here A intentionally uses forn- 
to her, and if he does so without her consent, intending or knowing it to be likd> 
that he may thereby injure, frighten or annoy her, he has used criminal force to hei ■ 

(g) Z is bathing. A pours into the liath water which he knows to be boUing- 
Here A intentionaUy by bis own bodUy power causes such motion in the boUing watri 
as brings that water into contact with Z, or with other water so situated tiiot sucli 
contact must affect Z’s sense of feeling. A has therefore intentioiially used force 

* JBihari Lai, (1984) 15 Lah. 786. 789. 
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to Z; and if he has done this 'without Z’a consent, intending or knowing it to be 
likely that he may thereby cause injury, fear or annoyance to Z, A has used cr imin a l 
force. 

(h) A incites a dog to spring upon Z, 'without Z’s oonswt. Here, if A intends 
to cause injury, fear or annoyance to Z, he uses criminal force to Z. 

COMMENT. — The preceding section defines ‘force.’ This section says -that 
‘force* becomes criminal (1) when it is used without consent and in order to the 
committing of an offence, or (8) when H is intentionally used to cause injury, fear 
or annoyance to another to whom the force is used. 

The term ‘criminal force’ includes what in English law is called ‘battery.’ It 
will, however, be remembered that ‘criminal force’ may be so slight as not to amount 
to an offence (s. 95), and it will be observed that ‘criminal force* does not include 
anything tliat the doer docs by means of another person. The definition of ‘criminal 
force’ is so wide as to include force of almost every description of which a person is 
the ultimate object. 

Ingredients. — *1116 section requires — 

(1) The intentional use of force to any person. 

(8) Such force must have been used without the person’s consent. 

(3) The force must have been used — 

(a) in order to the conimitting of an offence ; or 

(b) with the intention to cause, or knowing it to be likdy that he will cause, 
injury, fear or annoyance to the person to whom it is used. / 

Illustrations. — The -various illu8trati<ms e xemplify the diillnent ingredients of 
the definition of Torre’ giTCn in s. 849. y Illustration (a) exemplifies ‘nrotion’ ; 01. 
(b), ‘cliange of inotidn'; ill. (c), 'cessation of motion’; ills, (d), (e), (g) and (A), 
'bring tliat substance into contact with any part of that otbei^’s body ; ills, (j) 
and (g), ‘other's sense of feeling.’ Clause 1 of s. 349 is illustrated by ills, (e), (d), 
(r), (/) and (g); cl. 2, by ill. (a); and cL 3, by ills, (b) dnd (A). 

351. ‘Wlioevcr makes any gesture, or any preparation* intending 
or knowing it to be likely® that such gesture or 
preparation will cause any person present to 
apprehend that he who makes that gesture or preparation is about 
to use criminal force to that person, is said to commit an assault. ✓ 

Jin>lanaiion.— Meie words do not amount to an assault. But the 
words which a person uses may give to his gestures or preparations 
such a meaning as may make those gestures or preparations amount 
to an assault. 

IIXOSTBATIONB. 

(a) A shakes Ills fist at Z, intending or knowing it to be likely that he may thereby 
fiiusc Z to t)«lievc tiiat A is about to strike Z. A has committed an assault. 

(b) A begins to imloose Uic muzsle of a ferocious dog, intending, or kno-wing 
>1 to be likely Umt he may thereby cause Z to believe that he is about to cause the 
(log to attack Z. A luis committed an assault upon Z. 

(c) A takes up a stick, saying to Z, “I will give you a beating.” Here, thoi^h 
the words used by A could in no case amount to an assault, and though the mere 
gesture, unaccompanied by any other circumstances, niigltt not amount to an assault, 
the gesture explained by the words may amount to an assault. 

I. P. C. -w 


AaswiU. 
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COMMENT. — It Js not every threat, when there is no actual personal vitdence 
that constitutes an assault; there must, in. all cases, be the megns of jcaoyiiig the 
threat into effect. If a person is advancing in a threatening attitude, with an intw- 
tion to strike another so that his blow will almost immediately reach the other, if 
he is not stopped, then this is an assault in point of law, though at the particular 
moment when he is stopped, he is not near enough for his blow to tahe effect.^ 

Assault : criminal force. — An assault is something less than the use of criminal 
force, tire force being cut short before the blow actually falls. It seems to consist 
in an attempt or offer by a person having present ability with force to do any hurt 
or violence to the person of another. It is committed whenever a well-founded 
apprehension of immediate peril, from a force already partially or fully put in 
motion, is created. An assault is included in every use of criminal force.* 

Ingredients. — The section requires two things — 

(1 ) Making of any gesture or preparation by a person in the presence of another. 

(2) Intention or knowledge of likelihood that such gesture or preparation will 
cause the person present to apprehend that the person making it is about to use 
criminal force to him. 

1. ‘Makes any gesture, or any preparation. ’ — Illustration (a) illustrates that 
gestures which cause a person to aiqtrehcnd that the person making them is ahoiit 
to use criminal force amount to an assault. It is an assault to point a loaded piste] 
at any one.* It was held similarly where the accused pointed a gun at the complain- 
ant and pulled the trigger but no discharge resulted, and there was no evidence 
that the gtm was loaded.* 

The apprehension of the use of criminal force must be from the person Tnakiii!! 
the gesture or preparation and if that apprehension arises not from that person 
but from somc^pdy else it docs not amount to assault on the {Uirt of that person. 
Furtlier, criminal forfc cannot he .said to be used by one jwrson to anotlier hj 
causing change in the posit icta of another human being. Where, tlierefore, tlic 
accused himself did nothing which could come under the definition of assault Imi 
simply made a gesture at which liis followers advanced a little forward lowmiis 
the complainant in a tlireatening manner, it was held that lie was not guilty of tlie 
offence of assault under s. ;i5a.* 

Though mere prejiaration to eommit a crime is not punishable (sec s. 611), >il 
preparation with the intention speeilied in the section amounts to an assault : 
sec ill. (b). 

2. ‘ Intending or knowing It to be likely.’ — Intention or knowledge is 
the gist of the offence. 

English law. — An-assault consists in an attempt or offer by a person, having 
present ability, with force to do any hurt or violence to the person of anotliei. 
Striking at anotlier with a eaiio, stick, or fast, although the blow' misses, drawing a 
sword or a bayonet, or throwing a bottle or plass, witli intent to wound or striKe, 
presenting a loaded gun at a man within range, or any other act indicating an 
intention to use violence against the person of another, is an assault. Battery is 
defined to be “ any least hurt or viokno: unlawfully and wilfully or culpably done 
to the x^erson of another." 

* Stephens v. Myers, (1830) 4 C. & P, « Nga Waik, (1023) 1 Ran. 209. 

* Muneshtear Bux Singh, (1088) 14 

• M. & M. 800. Luck. 400. 

' James, (1841) 1 C. & K. 580. 
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Explanation. — ^M«(e words do not amount to an assault, but fbe words wfait^ 
the party threatening uses at the time may either give his gestures sudb a meaning 
as may make them amount to an assault, or, on the other hand, may prevent them 
from teing held to amount to an assault. In the latter case, the effect of the words 
must be such as dearly to show the party threatened that the party threatening 
has no present intention to use immediate criminal force.^ A preparation taken 
with words which would cause a person to apprehend that criminal force would be 
used to him, if he persisted in a particular course of conduct, does not amount to 
an assault, if there is no evidence to show that the accused was about to use criminal 
force to him then and tltcre.* 

352. Whoever assaults or uses criminal force to any person other- 

Panishmrnt for wise than on grave and sudden provocation given 

by that person, shall be punished with imprison- 
provocation. ment of either description for a term which may 

extend to three months, or with fine w'hich may extend to five hundred 
rupees, or with both. 

Explanation . — Grave and sudden pro\'ocation will not mitigate the 
punishment for an offence under this section, if the provocation is sought 
or voluntarily provoked by the offender as an excuse for the offence, 
or 

if the provocation is given by anytliing done in obedience to the law, 
or by a public ser\’ant, in the lavfful exercise of the powers of such 
public sers'ant, or 

if the provocation i.s given by anything done in tlie lawful exercise 
of the right of private defence. 

Whether the provocation was grave and sudden enough to mitigate 
the offence, is a question of fact. 

CD.MMKVT. —This section provides punishment for assault or use of criminal 
force when there are no aggravating eireuiiu.tHnces. 

Sts* s. UUU, Exeeption I, wiiich IS identical with this Explanation. 

353. Whoever a.ssaults or uses criminal force to any person being 

.\»wuit or rriminai “ public Servant in the execution of his duty as 

senttii!."frt»u"i«iS“iuue such pubUc sewaut , or with intent to prevent or 
of hw duty. deter that person from discharging his duty as 

such public servant, or in consequence of anjiihing done or attempted 
to be done by such person in the lawful discharge of his duty as such 
public servant, shall be punished with imprisonment of either des- 
cription for a term which may extend to two years, or with fine, or 
with both. 

COMMENT. — The public servant nmst be acting in the discharge of a duty 
imposed by law on him in the particular case, and the section will not protect him 

' A. C. Coma v. H. F. Morgan, * Birbal KhaUJa, (1902) 80 CaL 97. 
<1S64) 1 B. H. C. 205. 
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for an aot done in good foitli under colour of lua office.^ An act whidi ia the very 
oonfraay of the duties of a public aervant cannot be said to be done by a public 
SM^rant while acting or purporting to act in the discharge of hia rrflicial duties.' An 
assault on a public servant who is not discharging a duty imposed on him by law 
when he is assaulted falls under s. 852.* 

If hurt is caused under the circumstances mentioned in the section then either 
s. 382 or s. 888 will apply. 

CASES. — ^Defect In warrant. — Where a warrant for the arrest of a person, in 
execution of a civil process, was not signed in foil as required by s. 251 of the 
Criminal Procedure Code, but was initialled by the officer issuing it, and was resisted 
by the person when the officer to whom it was entrusted sought to execute it, it 
was held that the person was guilty under this section and the preliminary defect 
in the warrant formed no defence.' But if such warrant is signed by an unauthorized 
person,' or if the date fixed for the execution of the warrant has expired,* resistance 
is not illegal. 

Search without proper order or warrant. — Where the aoeused resisted a public 
officer who attempted to search a house, in the absence of a proper written order 
autborizing him to do so, he was held to have committed no oiTence under tliiv 
section.' But the Madras High Court has held that a search without a search- 
warrant does not justify an obstruction or resistance to an officer, if he was acting 
in good faith and without malice.' 

Public servant must be acting In execution of duty. — ^Where a cart-ownci 
refined to give his cart for the use of a Forest Settlement Officer who required it as 
per executive orders of Government, and assaulted the peon in preventing him from 
aeizing his cart, it was held that he could not be convicted of an ofTenee under this 
section, because the rules aforesaid had not the force of law, and a public servant 
acting under thdin was not acting in the execution of his duty.' 

Seizure of property on person. — In executing a writ of attuclinient befoit 
judgment of moveable property in the possession of tlie defendant (accused), 
the bailifi attempted to seize by violence money on the person of the accused un<l 
in resisting the seizure the accused used criminal force against tlie builitf. TIic 
accused was charged with an offence under this section. It was held that the bailili 
while executing the writ in accordance with Order XXI, rule 48, Civil Procedure 
Code, had no authority to lay violent hands on the person of the accused and sci/t 
by force property found thereon, and the aoeused was therefore not guilty.’* 

354. Whoever assaults or uses criminal force to any woman, in- 
Aswdt or crumnsi Ending to Outrage or knowing it to be likely tbil 
Stmt *to outSS«'h« thereby outrage her modesty, shall be punish- 

modesiy. cd With imprisonment of either description for a 

term which may extend to two years, or with fine, or with both. 


' DaKp, (1896) 18 All. 24<l: Raman 
Singh, (1900) 28 Cal. 411, 414; BoUim 
De, (1997) 85 Cal. 361 ; Provincial Govern- 
ment, Central Promneer and Berar v. 
Nonelal, [1946] Nag. 895. 

' AfrMur BaJman, (1942) 22 Pat. 
76. 

* Provincial Government, Central Pro- 
vincea and Berar v. Nonelal, [1946J 


Nag. 895. 

* Janki Prasad, (1886) 8 All. 29.'!. 
‘ Jatpat Ko-ri, (1017) 2 P.L.J. 48". 

* Bagktibir, (1941) 17 Luck. 31 >■ 
» Narain, (1875) 7 N. W. P. 2t«i. 

* Prdcot Kotu, (1896) 19 Mud. 84U. 
' Rakhmaji, (1885) 9 Bom. 568. 

" Ghanahamdat, [1946] Kar. 57. 
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COMMENT.— An ladeoeiit asBault tq)on n woman is pnnidked under tUs aectieo. 
Rape is punished under s. 876 ; but the offence under this section is of less gravitf 
than rape. 

355. Whoever assaults or uses criminal force to any person, intend* 

. , , . , ing thereby to dishonour 'that person, otherwise 

AuauU or oriroina] 

force with Intent to than on p*ave and sudden provocation given oy 
othe^Mthnrim^ve that person, shall be punished with imprisonment 
provoeatbm. either description for a term which may extend 

to two years, or with fine, or with both. 

COMMENT. — The intention to dishonour may be supposed to exist when the 
assault or criminal force is by means of gross insults. An accused person while 
under trial struck a Sub-Inspector of Police who was in the witness-box g^ngag 
cridence against him. It was held that he was guilty of this offence.^ 

356. Wlioever assaults or uses criminal force to any person in 
Aswuit or rriininai attempting to Commit theft of any property which 

commit theft of pro- that pcrson i» then wearing or carr 3 nng, shall be 
carried by a imprisonment of cithcT description 

for .1 term which may extend to two years, or with fine, or with both. 

357. Whoever assaults or uses criminal force to any person, in 
Asmuit or criminal attempting WTongfully to confinc that person, shall 

fully punishcd with imprisonment of either descrip- 
v^rmn. tion for a term which may extend to one year or 

with fine which may extend to one thousand rupees or with both. 

358. Whoever assaults or uses criminal force 'to any person on 

grave and sudden provocation given by that person, 
foi^*Sn grow'™™! Shall be punished with simple imprisonment for 
vocation. ^ term which may extend to one month or with 

fine wlxich may extend Iiundred rupees, or with both. 

KTplarKUion.-^he l^psection is subject to the same Explanation 
as section 852. 

COMMENT. — This section provides for mild punishment if the assault or criminal 
force is the result of grave and sudden provocation. 

Tlu! word “ last ’* in the Explanation is inaccurate. Instead of the words ** the 
last ” the word “ this " only should have been used. 

Oj Kidnapping, Abduction, Slavery and Forced Labour. 

359. Kidnapping is of two kinds ; kidnapping from British India, 

Kidnapping. and kidnapping from lawful guardianship. 

COMMENT. — ^The literal meaning of ‘ kidnapping ' is cliild-stcaling. 
Kidnapping is of two kinds. But there nmy be cases in which the two kinds 

overlap each other. For instance, a ntiuor may be kidnapped horn British India 
as well as from lawful guardianship. 

» AUaf MUm, (1907) 37 A. W. N. 186. 
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360. Whoever conveys any person beyond the limits of British 
India without the consent of that person, or of some 
person legally authorised to consent on behalf 
of that person, is said to kidnap that person from British India. 

COMMENT. — ^The offence und^r this section may be committed on a grown-up 
person or a minor by conveying him or her beyond the limits of British India. If 
the person kidnapped is above twelve years of age and has given consent to his 
or her being conveyed beyond the limits of British India, no offence is committed.* 

Ingredients. — This section requires two things : — 

(1) Conveying of any person beyond the limits of British India. 

(2) Such conveying must be without the consent of that person. 

*361. Whoever takes or entices any minorV under fourteen years 

Kidnapping ftom if » ycars of age if 

lawful guardianship. g female,* OF any person of unsound mind,® out of 
the keeping of the lawful guardian*, of such minor or person of un- 
sound mind, without the consent of such guardian,® is said to kidnap 
such minor or person from lawful guardianship. 

Explanation. — ^The words “law'ful guardian” in this section include 
any person lawfully entrusted with the care or custody of such minor 
or other person. 

Exception. — ^This section docs not extend to the act of any person 
who in good ^itli believes himself to be the father of an illegitimate 
child, or who in gobd faiti^ believes himself to be entitled to the lawful 
custody of such child, unless such act is committed for an immoral 
or unlawful purpose. 

COMMENTF. — The offence under thi« section nmy be committed in respect ol 
either a minor or a person of unsound mind. To kidnap a growm-up person, tlicrr- 
fore, would not amount to lui ofrem*c under it. 

Object. — Tlie object of tiiis .section is at least as much to protect children ol 
tender age fiom bcingaliductcd or seduced for iniprojicr purjaisir,, as for the protec - 
tion of the rights of parents und guardians having the lawful charge or custo(t> 
of minors or insane persons. 

Ingredients. — ^This section has four essentials : — 

(1 ) Taking or enticing away u minor or a ])erson of unsound mind. 

(2) Such minor must be under fourteen years of age, if a male, or under sixteen 
years of age, if a female. 

(3) The taking or enticing must lie out of the keeping of the lawful gtiardiiiii 
of such minor or person of unsound mind. 

(4) Such taking or enticing must be without the consent of such guardian. 

1. ‘Takes or entices any minor ’ — The taking need not be by force, actual or 
constructive, and it is immaterial whether the girl consents or not.* There must 
be a taking of the child out of the possession of tlic parent. If a child leaves its 

* Haribhai Dada, (1018) 20 Bom. * Manktelotp, (18118) 6 Cox 14S. 

L. R. 372, 42 Bora. 291. 


Kidoapplns 
Biitlih Jadia. 
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patentB’ bouse for a partioulsr purpofe irith their consent it cannot be said to be 
out of the patents’ keeping. A mete leading of a not unwilling child would be 
sufficient. 

The word ‘taking’ means physical taking. Thus, where a father sent his daughter 
to live in a house with another married ^ughter of his, who got her married to an 
inmate of the house without the consent of the father, it was held that no offence 
was committed by the married daughter, because there was no taking out of lawful 
guardianship inasmuch as the daughter never left the house wltere she was residing 
with the consent of the father.^ 

The period of detention is immaterial to the offence. 

When ‘taking’ is complete. — Tiie offence of kidnapping from lawful guardian- | 
ship is complete when, the minor is actually taken from lawful guaidtimsbip ; it ] 
is not an offence continuing so long as the minor is kept out of such guardianship. ^ 

The act of taking is not, in the proper sense of the term, a continuous act : wden 
once the boy or girl has been actu^ly taken out of the keeping, the act is a com- 
pleted one. If continuous, it would be difficult , to say when the continuous taking 
ceased : it could only be when the boy or girl was actually restored to the keeping 
of the guardian. But this would constitute not the act of ‘‘taking” but ap act 
of “detaining.”* J, a minor girl, was taken away from her husband's house to the 
bouse of R and there kept for two days. Then one M came and took her away to 
his own house and kept lier there for twenty days, and subsequently clandestinely 
removed her to the house of the accused, and from that house the accused and M 
took her through different places to Calcutta. It was lurid that the taking away 
out of the guardianship of the husband was complete before the accused joined the 
principal offender in taking the girl to Calcutta, and that the accused, therefore, 
could not be convicted under a. 8e.S.’ Where L enticed n minor girl to come out of 
terrace to the road and then to the motor car in which R was sAting, so that the 
latter might drive away with her, it was held that the offence of kidnapping was 
complete only wlicn R drove away with her.* 

Tlie offence is completed so soon as the minor is actuidly taken out of the custody 
of his or her guardian. There can be no abetment of this oftenee in such a case 
on the hypottiesis tliat the offence is a continuing one. But if there is a conspiracy 
tiefore the kidnapping takes place, a conviction for abetment of kidtuipping can be 
sustained.' 


‘Enticing ’ is an act of the accused by which the person kidnapped is induced 
of his owm accord to go to the kidnapfier. 

2. ‘Lnder fourteen years of age If a male, or under sixteen years of age if 
a female.' — In the case of a boy the age limit is fixed at fourteen years ; in the case 
of a girl at sixteen. Wierc a girl under sixteen years of age is kidnapped, it is 
no defence that the accused did not know the girl to be under sixteen, or that 
from her api>earancc he might have thought she was of u greater age.* Any one 
dealing with such a girl does so at his peril, and if she turn out to be under sixteen 


* Jagan Nath, (1014) 15 Cr. L. J. 
680. 

• Ntmai Chattoraj, (1000) 27 Cal. 
1041, 1047, F.B.; Nankak Sao, (1020) 
.1 Pat. 586; Chehulty, (1902) 26 Mad. 
454; Ram DH, (1806) 18 All. 8.50: 
Ham SHtidar, (1896) 10 All. lOOjCfcondo, 


{189‘2) P. R. No. 6 of 1894; Durga 
Das, (1904) P. R. No. 13 of 1004. 

* Nemai Chattoraj. il>id. 

« Hrkha Rai, (1 927) 0 Pat. 471. 

* Jika, (1 008) 26 All. 1 97. 
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he must take the consequences.^ even though he honafidt believed and bad reasonable 
ground for believing that she 1^08 over sixteen.* 

3. ‘Any person of unsound mind.* — ^If the person kidnapped is normally of 
sound mind but is made unconscious from poisoning, such a person cannot be 
said to be of unsound mind. For example, a person under an anaesthetic for an 
operation can hardly be said to be of unsound mind. Wliere a girl aged twenty 
years had been made unconscious from dhatw^a poisoning when she was taken 
away, it was held that she could not be said to be a person of unsound mind, and 
the person taking her sway could not be guilty oi kidnapping.* 

4 . ‘Out of4he keeping of the lawful guardian.’ — The word ‘keeping, 
implies neither prehension nor detention but rather maintenance, protection and 
control, manifested not by continual action but as available on necessity arising. And 
thj^ relation between the minor and the gtmrdian is certainly not dissoved so long as 
the minor can at will take advantage of it and place herself within the sphere of 
its operation.* Tlie guardinsliip of the mother does not cease whiten minor is in 
the possession of another person who has been lawfully eiitnisted with tlie care and 
custody of such minor by the mother.® 

There must be a taking or enticing of a ‘child out of the keeping of the lawful 
guardian. 'Where a minor abandons the house of her guardian of her own accord 
and has no intention of returning to the house, she cannot be bold to continue 
in the keeping of her lawful guardian.* Where a girl had run away from home 
in consequence of ill-treatment, and, on meeting the accused on the road, hi«l 
agreed to take service as a coolie and went uith liim, it was held that this offence 
was not committed.’ In such cases it cannot be said that she was taken or enticed 
away out of the keeping of the lawful guardian.* 

If the minor ^ not in the custody of a lawful guardian the offence cannot be 
committed whatever tlje belief of the taker may be.* 

According to Mahomedan lafrv the occurrence of puberty determines minority 
and the mother’s right to custody, but under tliis section regard must be hud only 
to the definition of minority in s. 3 of the Indian Majority Act.'® 

5. ‘Without the consent of such guardian ’ — Tlie taking or enticing of the 
minor out of the keeping of the lawful guardian must be without his consent. The 
consent of the minor is iiiimaterial.** If a man by false and fraudulent representa- 
tions induce tlie parents of a girl to allow him to take her away, such taking will 
amount to kidnapping.** Consent given by the guardian after the conmiission 
of the ofTence would not cure it.** 

tVfaere a person carried off, witiiout the consent of her father, a girl to whom 
he was betrothed by her father, because the ihther suddenly rliangcd his mind and 
broke off the marriage, it was held that he was guilty of kidnapping.** 


* Christian OKfier, (1806) 10 Cox 402. 
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M(arrjrln(t girl without consent ot her lawful guardian.— Where tite motiiet 
had assigned by a win the guardianship of her minor daughter and the duty of 
marrying bee to R, and a paternal relative of the daughter removed her by fmud 
and force for the puiixwe of getting her married to a person other than the one 
selected by R, it was held that the paternal rdatrve was guilty of kidnapping as 
well as abducting.^ Where the paternal unde’s son of a minor ^rl took her away 
from the custody of her brother’s widow for the purpose of giving her in marriage, 
it was held that such a relationship would not be a defence to a charge of kidnapping 
a minor from the custody of a de facto guardian.* Where a Hindu woman ' Idt 
her husband’s house with her infant daughter, and went to the house of A, and on 
the same day the daughter was married to B, the brother of A, witl^nt the father's 
consent, it was hdd that A was guilty of an offence, under ss. 109 and 868, of abetting 
kidnapping.* Where a girl who was under the temporary guardianship of a person 
was taken away with his consent and married to a boy without the consent of ^ 
fi.ther, this offence was held to have been committed.* 

Explanation. — 'Lawful guardian.* — ^The Explanation is intended to extend the 
protection given to parents to any person lawfully entrusted with the care or cus- 
tody of the minor. The fact tiiat a father allows bis child to be in tl^ custody of 
<1 servant or a friend, for a limited purpose and for a limited time, cannot determine 
the fatlier’s rights as guardian or his legal possession for the purposes of the crimi- 
nal law. If the facts sire not inconsistent with a continusmee of the father’s 
leg'll possession of the minor, the latter must be held to be in the father’s possesskm 
or keeping even though the actual physical possession should be temporarily with 
a friend or otlier person.* 

As against a person 'who in fact is the civil law guardian of the minor mere de facte 
guardianship cannot be set up so as to con-vict the real civil law guardian oftiiis 
offence.* 

The word ‘ lawful ’ does not necessarily mean that the perso£ who entrusts a 
minor to the care or custody of another must stand vs the position of a person having 
a legal duty or obligation to the minor. The expression “ lawful guardian ” must 
be literally construed so as to distinguish it from “ legal guardian ” as a guardian 
iiiuy be lawful without being legal.’ The expression “ lawfully entrusted ” signifies 
that the care and custody of a minor should have arisen in some lawful manner so 


us to show as if the person ha^'ing the custody of the minor had been entrusted with 
the care and custody of tlie minor.' The entrusting of the minor to the care or 
custody of another must be effected without illegality or the commission of an 
unlawful act by a ])crson legally competent to do so.* 

* Entrusted ’ means the giving, lianding over, or confiding of something by one 
l>er8on to another. It involves the idea of active power and motive by the person 
reposing the confidence towards tlic person in whom the confidence is reposed.** 
The ’ entrustment ‘ may be by a legal guardian ; it may be written or oral, express 
or implied. In the absence of a legut guardian or proof of declaration, written 
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or oral by a legal guardian, the entmstmei^t may be presumed from Wdl deOned 
and consistent course of conduct of a person alleged to be the lawAil guardian of 
the minor or of the person actually taking upon himself the duties of the care and 
custody of the minor.^ 

Hindu law . — \ father Ih the guardian of bis children and is ordinarily entitled 
to their custody. A mother cannot have a right to the custody Of her legitimate 
children adversely to the father. Ordinarily, the custody of the mother is the 
custody of the father, and any remo-val of the children from place to place by the 
mother ought to be taken to be consistent with the right of the father as guardian, 
and not as a taking out of his keeping. If a mother removes a girl from her father's 
house for the express purpose of marrying her without his consent, it will amount 
to a taking out of the keeping of the lawful guardian.' A boy born of Hindu 
p^nts had been brought up by his mother and was in her keejiing from the date 
of his birth. The father who was living separately did not object to the mother 
having the custody of the child. Some time later, the father, by deceitful meun.s. 
took the child away from the mother and kept the boy with him. He was convicted 
of an offence under s. 303. It was held that the conviction was bad.' 

The mother of an illegitimate child is its proper and natural guardian during 
the period of nurture. .\nd where the mother, on her death-bed, entrusts the caie 
of such child to a person who accepts the trust and maintains the ehild, sueli a 
person is “ lawfully entrusted ” with the eare and custody of the minor.* 

The only persons having an absolute right 1o the ctistody of a Hindu mitioi 
are the father and the inotlier of the minor. No such right exists in the persott 
who happens to be the nearest major nwle relative of the minor.* 

Among the Hindus according to a well recognised custom a minor married gill, 
until she attaint puberty, continws to la- under (lie guurdiunsliip of her father tf 
she is legitimate and of her mafJier if she is illcgitiniutc. The husband of a Hindu 
girl of fifteen is her law-ful guardian : and, if the father of the minor takes aw.i\ 
the girl from her husband, without the latter’s consent, such taking away anionnt-- 
to kidnapping from lawful guardianship even though the father may have had no 
criminal intention is .so doing.* Where a married girl had been away from Im 
husband’s house for a period of five or six years, and Used with her mother, it w.i'- 
held that sire was not in the “ keejiing ’’ of her liushaiid Imt that of her moti'.ei ' 
The husband's relations within tlie degree of a sapinda arc guardians of a niiiioi 
widow in preference to licr fallier or his relations.* 

Mahomedan law. -I'nder .Maliomedan law, if the father takes away a son under 
seven years, or a tliirighler under puljcrty, if Sunni, or under seven years, if Sliiidi, 
or an illegitiiiiute child from the custody of the mother, be can he said to kidii.i]’ 
his own child, because the motlier i.s by law the lawful giiuidian.* According to 
Sunni law, tire mother is the guardian of her daughter till she reaches puberty winch 
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is presunied iiiien the daughter completes her fifteenth year. Even a divnroed 
wife is entitled to the custody of her children.* After mother come the father and 
other relations standing within prohibited degrees. 

The husband becomes the guardian of his wife after she attains pubefty.* 
Removal of a girl of eleven or twelve from the custody of her mother-)n-lsiw at 
the instigation of her mother is not kidnapping.' 

363, Whoever by force compels, or by any deceitful means induces, 
any person to go from any place, is said to abduct 
that person. 


Abductioo. 


COMMENT. — ^This section merely gives a definition of the word ‘ abduction ’ 
which occtirs in some of the penal ptotisions which follow. There is no such oftoice 
as abduction under the Code, but abduction with certain intent is an oSence. Force 
o' fraud is essential. * 


Ingredients. — The section requires two things : — 

(1) Forceful compulsion or inducement by deceitful means. 

(2) The object of such compulsion or inducement must be the going of a person 

from any place. • 

Abduction and kidnapping. — (1 ) ‘ Kidnapping ' is committed only in reflect 
of a minor under fourteen years of age if a male, and under sixteen years if a female 
or a person of unsound mind ; ‘ abfluction,’ in respect of a person of any age. 

(2) In ‘ kidnapping,’ the person kidnapjied is lemoved out of a lawful guar- 
dianship. A child without a guardian cannot be kidnapped. ’Abduction’ has 
reference exclusively to the in-rson abducted. 

(8) In ‘ kidnapping’ the minor is simply taken away. Tlie means used may 
be innocent. In ‘ uMuction ’ force, compulsion, or deceitful means are used. 

(4) In kidnapping, consent of the jK-rson taken or enticed inunatcrial ; in 
abduction, consent of the person mosed, if freely end volunlarily given, condones 
iilHliiction. 

(3) In kidna]iping, the intent of the offender is a wholly irrelevant consideration ; 
in abduction, it is the all-important factor. 

(0) Kidnapping from guardianship is a sulistaiitive orTcucc under the Code; 
but abduction is an auxiliary act, not punishable by it.sclf. but made criminal 
only when it is done nitli one or otlicr of the mtents specified in s. 304, ct seq. 

Continuing offence.— The offence of abduction is a continuing offence, and a 
girl is being abducted not only when she is first taken from any public place but 
also when slie U removed from one place to another.* 


Abetment. — .V married uoman cannot abet her own abduction as Iierein defined.* 


CA.SE. —Where a mother-in-law deceitfully induced her widowed daughter-in- 
law', undei sixteen years of age, to go from one place to another and then banded 
her over to A and li with intent that she might be compelled to marry against 
her will, it was held that the mother-in-law and A and B were guilty of an offence 
under s. 36tt.' 
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363. Whoever kidnaps any person from British India or frora.'lbiW- 
PtmUmunt for idd- guardianship, shall be punished with imprtson- 
naiviiw. ment of either description for a term which may 

extend to seven years, and shall also be liable to fine. 

COMMENT. — ^Tfais section must be read with s. 861. The offence of kidnap- 
IHng from lawful guardianship penalised by this section is the offence which is 
defined by s. 361. The person against whom the offence is committed must be 
under the age of fourteen, if a male, and under the age of sixteen, if a female.* 


364. Whoever kidnaps or abducts any person in order that such 
Kidnappi b- murdcrcd or may be so disposed 

dBcUng *tn*oi3er “to of as to be put in danger of being murdered, shall 
be punished with transportation for life or rigorous 
imprisonment for a term which may extend to ten years, and shall 
also be liable to fine. 


ILLUSTRATIONS. 

• 

(a) A kidnaps Z from British India, intending or knowing it to he likely that 
Z may be sacrificed to an idol. A has committed the offence defira-d in this section 

(b) A forcibly carries or entices B anay from his home in Older that B miij 
be murdered. A has committed the oflcnce defined in this section. 

365. Whoever kidnaps or abducts any person with intent to cause 
Kidnapping or ab- thfft person to be setTcUy and wrongfully confined, 

^«Uy ai^'^^n^ifiiy shall bc puni&lied with imprisomnent of either 
to conflne person. « ^description for a term which may extend to seven 
years, and shall also be liable to fine. 

366. Whoever kidnaps or abducts any woman* with intent that 
Kidnaps, abduct- ^hc may be compelled, ttr knowing it to be likely 

ul compel her that shc will be compelled, to marry any person 
**“■ against her will,® or in order that she may be forced 

or seduced to illicit intercourse,® or knowing it to be likely that she will 
be forced or seduced to illicit intercourse, shall be punished with im- 
prisonment of either description for a term which may extend to ten 
years, and shall also bc liable to fine ; and whoever, by means of cri- 
minal intimidation as defined in this Code or of abuse of authority or 
any other method of compulsion, induces any woman to go from any 
place with intent that she may bc, or knowing that it is likely that she 
will be, forced or seduced to illicit intercourse with another person 
shall also be punishable as aforesaid. 

COMMEINT, — The second para, to this section and sections 366A and 860B 
were added by Act XX of 1023 in order to give effect to certain Articles of tl*® 
International Convention for the Suppression of the Traffic in Women and Children • 

* Ismail Sayadsah'it, (1083) 86 Bom. L. R, 880, 57 Bom, 637, pjb. 
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m nriage 


or illicit intercourse wh«i kidmi|il>e(l. 


Ingredients. — ^The section requires. — 

1. Kidnapping or abducting of any woman. 

2. Such kidnapping or abducting must be — 

(i) with intent that she may be ooiTq)eIIed or knowing it to be likely that 
she will be compelled to marry any person against her will ; or 

(ii) in order that she may be forced or seduced to illicit intercourse or knnwiii g 
it to be likely that she will be forced or seduced to illicit mterovirse ; or 

(iiii by means of criminal intimidation or otherwise by inducing any woman 
to go from any place with intent that she may be, or knowing that she 
will be, forced or seduced to illicit intercourse. 

It is immaterial whether the woman kidnapped is a married woman or not. 

1. ‘Kidnaps or abducts any woman.’ — If the girl was sixteen or over, she 
could only be abducted and not kidnapped, but if she was under sixteen she could 
be kidnapped as well as abducted if the taking was by force or the taking or enticiiig 
wa^by deceitful means.* 

2. ‘With Intent that she may be compelled ... .to marry any person 
against her will. ’ — ^The intention of the accused is the basis and the gravamen of 
the offence under this section. The volition, the intention and the conduct of the 
woman do not determine the offence ; they can only bear upon the intent with which 
the accused kidnapped or abducted the W'oman, and the intent of the accused is the 
vital question for determination in each case. Once the necessary intent of the 
accused is established the oRcncc is complete, whether or gRit the accused succeeded 
in effecUng his purpose, and whether or not in the event the woman consented 
to the marriage or the illicit intercourse.* The word ‘marry’ in th| section impliM 
going through a form of marriage whether the same is in fact valid or not.* 

Kvery act done “against the will *' of a person is done “ without his conseot," 
but an act done “without tlie consent" of a person is not necessarily “against 
his will." which expression iiuports that the act is done In spite of the opposit^ 
of the person to the doing of it.* 

3. ‘Forced or seduced to illicit intercourse.’ — The word ‘forced’ is used in 
its ordinary dictionary sense and includes force ■>>' stress of circumstances. Hie 
Calrutta, tlic I’atna, the Madras and the llombay High Courts have held that ‘seduc- 
tion’ is not used in Uie narrow sense of inducing a girl to part with her virtue for 
the tics! time, but includes subsequent seduction for further acts of illicit inter- 
course.* A ])erson may be guilty of kidnapping a girl for the purpose of seduciiig 
her to illicit intercourse even though he has also lud such intercourse prior to the 
kidnapping.* The .VUuhahiul and ttw Lahore High Courts arc of the opinion thatHfe 
term ‘sedbxdion’ cun only properly be held applicable to the first act of illicit 
latcrcouTsc unless there be proof of a return to chastity on the part of the girl 
meanwhile, or unless possibly Uiere is an intention on tlic accused's part that tho 
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girl should be seduced by some differect met. Further the act of seduction aliped 
must be subsequent to the kidnapping in 'order to make this section applicable. 
This section, therefore, cannot be applied to a case where the accused has been 
carrying on an intrigue with a girl under sixteen while she is in the custody of her 
lawfhl guardian, and goes away with her because obstacles are thrown in the way 
of that intrigue, even though when he so goes away with her it is with the intention 
of carrying on that intrigue, or in other words, with tbe'intention of continuing illicit 
intercourse.^ 

Consent of the girl immaterial. — ^Where a girl, over fourteen and under sixteen 
yearn of age and in lawful custody, consents to an act of illicit intercourse with a 
man and is persuaded to elope with him for that purpose, the offence of kidnapping 
punishable under this section is committed.* 

Sheltering girls to seduce them to illicit Intercourse. — Where two i^ls under 
tOh age of sixteen years ran away from their houses and remained for one or tuo 
days in the bouse of a woman of quality and no report was made to the police, 
it was held that the woman in whose house the girl stayed was guilty of an offentv 
under this seetion.* ^ 

366A. Whoever, by any means whatsoever, induces any minor 
pmeumtion of minor Under the age of eighteen years to go from any 
aW- place or to do any act with intent that such gil l 

may be, or knowing that it is likely that she will be, forced or seduced 
to illicit intercourse with another person shall be punishable with 
imprisonment which may extend to ten years and shall also be liable 
to fine. 

COMMENT.-* -This section and s. .36fiB were added by Act XX of 1923 to gi\c 
effect to certain Artidos of tlie International (Convention for the Suppression »l 
the Traffic in Women and Cliirdrcn. 

Both the sections are intended to punish the export and iniport of girls tm 
prostitution. Section 3«iA deals with procuration of minor girls from one p.iit 
of British India to another. Seetion 30911 wakes it an oUeiiee t»> import inlo 
British India from any <-ountry ousidc India or from any State in India girls below 
the age of twenty-one years for tlie purpose of prostitution. 

Ingredients. — ^The seetion requires two things : (1) inducing a girl under eighteen 
years to go from any place or to do an act, and (2) intention or knowledge that sueii 
girl will be forced or seduced to illicit intercourse with u person. 

An offence under tliis section is one of inducement witii a particular object, and 
When after the inducement the offender offers llic girl to several persons n frcsli 
4Benee is not committed at every fresh offer for sale.* 

^66B. Whoever imports into British India from any country oulsith 
importauon of xiii India any girl under the age of twenty-one yeaiN 
froin foreign oountr>-. with intent thut shc may be, or knowing it to he 

likely that she will be, forced or seduced to illicit intercourse with 
another person , 

* Baijnath, (19:i2) 34 All. 730; • Jasauli, (1912) 84 All. 840; Bahii- 

Nwra, (1938) 35 Cr. L. J. 1380. dwr, (1880) V. R. No. 7 of 1881. 

* Ayubkhan Mir Sultan, (1948) 40 * £is jBam, (1929) 51 All. 888. 

Bom. L. R. 203. 
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and whoever with such intei^ knowledge imports into British 
India from any State in India any such girl who has with the like 
intent or knowledge been imported into India, whether by himself or 
by another person, 

shall be punishable with imprisonment which may extend to ten 
years and shall also be liable to fine. 

COMMENT. — ^This section makes it an oScnce (1) to import into British India 
from any country outside India a girl under the age of twenty-one years with the 
intent or knowledge specified in the section, or (2) to import into British India from 
any Sta^ in India a girl under the age of twenty-one years who has been imported 
into such State from any country outside India with intent that she may be, or 
knowing it to be likely that she will be, forced or seduced to illicit intercourse with 
any person. The Selcrd Committee in their Report obser\'ed : “The case of gftls 
imported from a foreign country we propose to deal with by the insertion of a new 
section 800B in the Code. AVe are unanimously of opinion that the Convention 
-.vill be substantially met by penalising the importation of girls from a foreign country. 
At the same time we have so worded tUa clause as to prevent its being made a dead- 
letter by the adoption of the course of importing the girl first into an Indian State. 

367. Whoever kidnaps or abducts any person in order that such 

Kidnapping ot ab- pefson may be subjected, or may be so disposed of 

^ danger of being subjected to grievous 

voui hurt, lUvery, etc. hurt, or slavery, or to the unnatural lust of any 
person, or knowing it to be likely that such person will be so subjected 
or disposed of, shall bo punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, andsliall also be liable 
to fine. 

368. AVhoever, knowing that any person has been kidnapped or 

Wrongfully ooncroiing ^ abtlucted, wrongfully conceals or confines 

mtilt**’'kiSiuvp^''"OT person, shall be punished in the same manner 

abdiictrd person. as if he had kidnapped or abducted such person 
with the same intention or knowledge, or for the same purpose as 
that with or for which he conceals or detains such person in confine- 
ment. 

COMMENT. — This section does not apply to the principal offender but to those 
persons who assist him in concealing a kidnapped or abducted person. It re&rs 
to some oflier party wlio assists in concealing any person who lias been kidnapped. 
\ kidnapper cannot be convicted under tliis section.* This is one of those setions 
in which subsequent alictment is punished as a substantive offenee. 

369. Whoever kidnaps or abducts any child under the age of ten 

Kidnapping or ab- intention of taking dishonestly 

moveable property from the person of such 
steal from itopmon. child, shall bc puiiishcd with imprisonment of either 

* GasuUe ot India, dated February * Bannu Mai, (1926) 2 Luck. 249. 
10, 1928, Part V, p. 79. 



S88 THZ: INBIAN i>^NAL, CODE. [ CHAP. XVI. 

description for a term which may ex^d to seven years, and shall also 
be liable to fine. 

370. Whoever imports, exports, removes, buys, sells or disposes of 
any person as a slave, ^ or accepts, receives or 
of^u^pmon^'l^'a detains against his will an^ person as a slave,' 
■**'’*• shall be punished with impr^nment of either des- 

cription for a term which may extend to seven years, and shall also be 
liable to fine, 

COMMENT. — The sections of the Code relatinK or slavery were enacted for 
the suppression of slavery, not only in its strict and prox>er sense, namely, that 
condition whereby an absolute and unlimited power is given to the master over 
tlfe life, fortune and liberty of another, but in any modified form where an absolute 
power is asserted over the liberty of another.' 

Ingredients. — This section makes penal — 

(1) the importation, exportation, removal, buying, selling, of a person as 
a slave ; 

(2) the disposal of a person as a slave ; and 

(8) the acceptation, reception, or detention, of any person against his will 
as a slave. 

1. ‘As a stave.’ — ‘Slave ’ is a creature without any rights or any status what- 
soever, who is or may become the property of another as a mere chattel, the owner 
having absolute power of disposal by sale, gift, or otherwise, and even of life or death, 
over the slave, without being responsible to any legal authority.* 

There must ^ a selling or disposal of a person “as a slave” that is, a selling 
or disposal whereby one whoselaiins to have a property in the person as a slnw 
transfers that property to another.* 

Buying girls for marriage. — ^Buying or importing girls with a view to marriage 
is not punishable under this section.* Where R, having obtained possession of 1), 
a girl of eleven years of age, disposed of her to u third person for value, with intent 
tint such person should marry her, and such person received her with that intent, 
it was held that H could not be convicted of disposing of D as a slave under this 
section.* 

CASES Selling girl. — ^A kidnapped a Hindu girl and sold her to B, a Maho- 

medan; B made her a Mahomedan, changed lier name, supplied her with food 
and clothes, but gave her no wages. She was employed in nieniol services, and 
was not allowed to leave the houH-. After staying thus for four years the gi>l 
escaped. It was held that B was guilty of an offence under tliis section.* 

Baying girl. — S transferred to A for Rs. 25 his rights in the person of B, a 
gill of thirteen years. In a document in which the transaction was recorded, B 

' Ram Kuar, (1880) 2 AU. 729, of 1884. 

731, r.B. * Ram Kuar, sup. 

* Per Stuart, C. J., in Ram Kuar, * Mina Sikunaur Bttkkut, (1871) 

(1880) 2 All. 723, 726, f.b. 3 N. W. P. 146. This has been pio- 

* Per Oldfield, J., in thid., p. 731. nounced to be a most extraordinary 

* Hoda, (1867) P. R. No. 10 of decision by Stuart, C. J., in i^m £»a/'* 
1867; Oanpat, (1884) P. R. No. 20 case, sup. 
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TCB described as a slave girl purchaseil by S from P. It vaa heldthat A was guiky 
of buying B as a slave.> 

371. Whoever habitually imports, exports, removes, buys, sells, 

in traffics or deals in slaves, shall be punished •with 
transportation for life, or -with imprisonment rf 
either description for a term not exceeding ten years, and shall also 
be liable to fine. 

COMMENT. — ^Tbe section is pro'vided for tbe punishment of the slave-trader 
who is habitually engaged in the traffic of buying and selling human beings. The- 
preceding section dealt with the casual oRender. 

372. Whoever sells, lets to hire, or otherwise disposes of^ aity 

Seiiint minor tot person under the age of eighteen years* with inteirt 

**** ” that such person shall at any age be employed or 
used for the purpose of prostitution or illicit intercourse with any 
person or for any unlawful and immoral purpose,* or knowing it to be 
likely that such person will at any age be employed or used for any such 
purpose, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable to 
fine. 

Explanation 1 . — ^When a female under the age of eighteen years 
is sold, let for hire, or otherwise disposed" of to a prostitute or to any 
person who keeps or manages a brothel, the person so diaposing of such 
female shaU, until the contrary is proved, bc^presunThd to have disposed 
of her with the intent that she shall be used for tbe purpose of prosti- 
tution. 

Explanation II . — ^For thef piurposes of this section ‘illicit intercourse*' 
means sexual intercourse between persons not united by marriage or 
by any union or tie which, though not amounting to a marriage, is 
recognised by the personal law or custom of the community to which 
they belong or, where they belong to different communities, of both 
such communities, as constituting between them a gwosi-marital relation.. 

CXJMMKNT. — This section requires : — 

(1) Selling, or letting to hire, or other disposal of B person. 

(2) &icli person should be under the age of eighteen years. 

(8) The selling, letting to hire, or other disposal must be with intent or know- 
ledge of likelihood that the person shall at any age be employed or used for 

(i) prostitution, or 

(ii) illicit intercourse with any person, or 

(iii) any unlawful and inunoi^ purpose. 

Scope. — This section applies to males or females under tbe age of eiglitoM; years.* 
It applies to a married or an unmarried female even where such ftamalsi. prior to 

* Amitm, (1SS4) 7 Mad. 277. • Kammu, (1878) P. 1^. Met IS of 

1879. 
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tiTB— irtinn. it doei not follow that an ofleno^ under this lection. which ia i^med at 
ohtainiDK poasenion, tnuat involve two parties.* 
niiB aeotion doea not apecUy the nature of the poaaesaion, nor ita durattan, nor 
intatrt^. n merdy apedflea the object, naniely, prostitution or illicit interoourae. 
Whether, in each case, the poaseasion is auoh as to be oonaiatent with the purpose 
or intention or knowledge of prostitution or illicit intercourse is the only test which 
in law is neoessaiy and sufficient. Where, therefore, a brothel-keeper dlowed 
a girl under eighteen years of age to visit the brothel for two or three hours in the 
night, and allowed her to prostitute herself to customers for money, it was held that 
the brothel-keeper waa guilty of an offence under this section.* The term “possession’' 
means something more than the obtaining of possession of a girl by a man for a siiu;Ie 
act of sexual intercourse. It denotes definite control over the person of whom 
possession is obtained. It indicates possession with & power of disposal.* The 
Cakutta High Court has dissented from this view and held that the section has no 
application to a case where the accused obtains possession of a girl with the intention 
of having illicit intercourse with her himself. The word ‘possession’ implies some 
sett of control. When a girl elopes with another of her own accord and there is 
nothing to show that she cannot leave him at any moment the man cannot be said 
to have possession of the girl.* 

2. 'Person under the age of e^hteen years with Intent that such person 
ahall at any age be employed or need for the purpose of prostitution or 
Utidt Intercourse with any person, etc.* — ^The age limit was raised to eighteen 
years by Act V of 1924. 

The introduction of the words ‘at any age’ indicates that the offence is com- 
mitted even if the employment of the person for immoral purpose is to take place 
after tire completion of eighteen years, that b, at any time. 

The words ‘ilUbit intercourse’ are explained in Explanation 2 to s. 872. See 
cemunent on s. S72. * , 

374. Whoever unlawfully compels any person to labour against 
Vaiawfoiwiapaiww person, shall be punished with 

•**"“*• imprisonment of either description for a term which 

may extend to one year, or with fine, or with both. 

COMMENT.— Thb section b intended to put a stop to the practice of forcedlabour 
which was and b till to a certain extent in vogue in this country. It requires— 

(1 ) Unlawful compubion of any person. 

(2) The unlawful compubion must be to labour against the will of that person. 
mUs section b aimed at the abuses arising from forced labour which ryots were 

in former times compelled to render to great landholders. 

Where the accused induced the complainants, who, he alleged, were indebted to 
him in various sums of money, to consent to live on hb premises and to work off 
their debts, and the complainants were to, and did in fact, receive no pay, but 
were fed by the accused as hb servants, and lie insbted on their working for liim, 
and punbl^ them by beating them if they did not do so, it was held that be was 
^ot guilty under this section though hb act came within s. SS2.* 


* Qw&an KaUdat, (1941) 48 Bom. 
L. R. 847419421 Bom. 7. 

* VitliMui StMa, (1928) 80 Bom. 
U. R. 918, Gd Bom. 408. 

* Bhogchand, (1084) 89 Bom.l.. R. 


879, 58 Bom. 498. 

* Jaleendra Mokan ZteSt flMR] S 
Cal. 187. 

* Modan Mohan Bumae, (IgMt M 
Cal. 5T2. 
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^Eape. 

$75. A man is said to commit “r^” who, exc^t in Um fsato 

Btft. hereinafter excepted, has sexual intercourse wfiHi 

a woman under circumstances falling under any of the five ioOawitifg 
descriptions : — 

Firtl. — Against her wilL 

SeeontS ^. — 'Without her consent. 

Thirdly . — ^With her consent, when her consent has been obtained by 
putting her in fear of death, or of hurt. 

Fourthly. — ^With her consent, when the nian knows that he is not her 
hu'hand, and that her consent is given because she believes that hf is 
another man to whom she is or believes herself to be lawfully manied. 

Fifthly. — ^With or without her consent, whoa she is under fourteen 
years of age. , 

Explanation . — ^Penetration is sufficient to constitute the SeaCual 
intercourse necessary to the offence of rape. 

Exception . — Sexual intercourse by a man with his own wife, the Wife 
not being under thirteen years of age, is not rape. 

376. Whoever commits rape shall be punished with transpcBrta- 
tion for life, or with imprisonment of either deBcnp' 

PunUhmat tw npa. ^ term which may extend*to ten years, 

and shall ako be liable to fine, unless tho woman raped is his own 
wife and is net under twelve years of age, in whidi case he shall be 
punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with bo&. 

COMMENT. — ^Xnftredlents.— The section requbes two things : — 

(1) Sexual Intercoune by a man with a woman. 

(2) The sexual inteicoune most be under eircunutanoss falling tmdear any of 
the five clauses of the section. 

Second danae. — It is no defence that the woman consented after the act.* 

Sexual Intercouraa with Idiot or drunken person. — Where a man had oamal 
knowledge of a girl of imbecile mind, and the jury found that it was without her 
consent, she being inotqiable at giving consent from defect of understanding, it 
was held that this amounted to rape.* Where the accused made a woman quite 
drunk, and whQst she was insensible violated her person, it was held that this oifenoe 
was oonunltted.* 

Vaaatve noa>re8istance or consent obtained by bnud.— It a girl dittji iM 
resist iatmetiZBe in oonsequence of misapprdiension, this does not amount to a 
*^***9911 Phliff part. Wheiea medica] mao, to whom agiri fMiiteeBycMi*cfage 
was fhr profeasibnal advice^ liad aimimil coaaeetioo uitb bar, mUhdtSBgtM 

t LUlNlfe' P' C., e. 1«. s. 7, p. 122. • CampUn,(184B) 1 CoxtMi 

* 9A|jjWr,(lBeO)«Caxl81. 
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(Mkttance Brom a hona fide belief that he w|« treating medically, it was held that 
' he rras guilty of rape.* The accused, who was engaged to give leMom In singing 
and voice production to a girl of sixteen years of age, had sexual intercourse with 
her under the pretence that her breathing was not quite right and that he had 
to perforin an operation to enable her to produce her voice properly. It was held 
that he was guilty of rape.' 

Fifth clause. — There may be cases in which the check of the law may be necessaiy 
to restrain men from taking advantage of their marital right prematurely. Instances 
of abuse by the husband in such cases will fall under this clause. The age limit 
was raised to fourteen years by Act XXIX of 1925, s. 2. 

Explanation. — ^The only thing to be ascertained is whether the private parts of 
the accused did enter into the person of the woman. It is not necessary to enter 
into any nice discussion as to how far they entered.' 

'Exception. — ^The age limit was raised to thirteen years by Act XXIX of 1925, 
1 . 2. A man cannot be guilty of rape on his own wife when she is over the age of 
tlktabeen years, on account of the matrimonial consent she has given which she 
cannot retract. But he has no right to enjoy her person without regard to the 
question of safety to her.' • 

Tndocnnt assault is not attempt to commit rape. — Indecent assault upon n 
woman does not amount to an attempt to commit rape, unless the Court is satisfied 
that there was a determinatioa in the accused to gratify his passions at all events, 
and in spite of all resistance.' 

Englisfa law. — A boy under fourteen years of age cannot be convicted of rape. 
The rule <rf common law is that in regard to the offence of rape mdUtia non suppM 
eslaUmi a boy under fourteen is under a physical incapacity to commit the offence. 
This presumptim has no appheation to India.' A boy under fourteen can b<‘ 
convicted in England of an indecent assault under the Criminal Law Amendment 
Act.’ • 

Corroboration of testimony. — In s case of rape It is generally unsafe to con^^(■t 
upon ttie uncorroborated testimony of the prosecutrix. It is open to a jury 
convict without corroborating evidence, if they consider safe to do so, and it will not 
necessarily be illegal for a Court to do so if there arc special circumstances justifying 
such a course.* Where rape has been committed on a diild of tender years there i' 
no rule of law requiring corroboration from an independent source of the evidence 
of the child as to the identity of the accused.* ^ 


Of Unnatural offmeet. 


377. Whoever voluntarily has carnal intercourse against the order 
of nature \vith any man, woman or animal, shall 
Unnatami oOencci. punished with transportation for life, or with 

imprisonment of either description for a term which may extend to ten 
years, and shall also be liable to hne. 


> WilUam Cate, (I860} 4 Cox 220. 

> WiUiama, [1923] 1 K. B. 840. 

' Alien, (1830) 9 C & P.81. 

* Hurree Mohun Mylhee, (1890) 18 
Cal. 49. 

^ • SOtankar, (1881) 5 Bom. 408. 


' Paras Ham, (1918) 87 ML 187. 

’ 48 & 49 Vie. c. 00, W. 4, 9; 
ViUiims, [18981 1 Q. B. 880. 

• SurendrwM/h Dtu, (1988) *9 Cal. 
(34; Conroy, [19461 Nsg. 880» 

• Bi^amt [IMS] Nag. 8®8. 
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Expkmaiion . — ^Penetration is^sifficient to constitute the carnal inter- 
course necessary to the offence described in this sectioi^ ... <\ 

COBIMENT. — ^This section is intended to punish the offen<» of 
and b estiality . The offence consists in a carnal knowledge committed against 
orUev Af na’iiini by a man with a man, or in the same unnatural manner with a woman, 
or by a man or woman in any.mannei with the beast. 


CHAPTER XVII. 
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Of Offences Against Phopeety. 


Theft (s. 878). ' 

‘>'•1 

^ Receiving of Stolen Property 

Extortion (s. SS8). 


(SB. 410-11). ^ * 

Robbery (s. 300). ^ 

8. 

Cheating (s. 415). 

Daooity (a. SOI). 

0 . 

Fraudulent Deeds (ss. 421-4S4). 

Criminal Misappropriation of Pro^ 

10. 

Mischief (s. 425). 

perty (s. 403). 7 

11. 

Criminal Tieepase (s. 441). 


Criminal Breach of Trust (s. 405). ^ 


Of Tkffi. 

378. Whoever, intending to take dishonestlyi any moveable pro- 
Theft. perty* out of the possession of any person’ without 

that person’s consent,’ moves that property* in order to such taking, 
is said to commit theft. * 

Ewplamtion 1 * — A thing so long as it is attached to the earth, not 
being moveable property, is not the subject of theft: but it becomes 
capable of being the subject of theft as soon as it is severed from the 
earth. 


Explanation 2 . — ^A moving effected by the same act which effects 
the severance may be a tl^t. 

EcepkauiHon 3 . — A persogis said to cause a tiling to move by removing 
an obstacle which prevented it from moving or by separating it from 
any other thing, as well as by acioally moving it. 

Explanation 4 . — A person, who liyj^ny mean^ causes an ammal^to* 
move, is said to move ihat animal, and to move everything which, 
in consequence qf the motion so caused, is moved by that animaL 

Explanation 5 . — The consent mentioned in the definition may be 
express or implied, and may be given either by the person in posses- , 
sion, or by cmy person having for that purpose authority either er^tess 
or implied. 



t taulh xfn. 


SM THE INDIAN PENAL CODE. 

4 

nxiTBnAi^iin. 

(a) A out! down • tree on Z’s ground, with the Intention of dlshonetl^ tn Wii g 
Hie tree out of Z’s posseesion without Z’e conaent. Here, •• boob m A hae seTOted 
the tree in order to Buch taking, he haa c o mm i t ted theft. 

ti) A puta a bait for doga in hia pocket, and thua induoea Z’a dog to follow it. 
Here, if A’s intention he diahoneatly to take the dog out of Z'a poBaeaeion without 
Z’a conaent, A haa committed theft aasocn aa 2*8 dQg.liaH.l)egU9.l? fdlow A. 

(e) A meeta a bullodc carrying a box of tieaaure. He drivea the buUodc in a 
_^rtain direction, in order that he may diahoneatly take the treaaure. Aa aoon aa 

the bullock begins to move, A haa committed theft of the treaaure. 

(d) A being Z’a aervant, and entruated by Z with the care of Z’a plate, dia- 
honeatly runa away with the plate, without Z’a conaent. A haa committed theft. 

(t) Z, going on a journey, entrusts his plate to A, the keeper of a warehouse, 
till Z shall return. A carries the plate to a goldsmith and sells it .Here the plate 
was not in Z’s possession. It could not therefore he taken out of Z’a poBsession, 
and A has not committed theft, though he may have conunitted criminal breach of 
trust. 

« 

(f) A finds a ring belimging to Z on a table in the house which Z occupies. Here 
the ring is in Z’s possession, and if A dishonestly removes it, A commits theft. 

(g) A finds a-xing lying on the high-road, not in the possession of any person. 
A, by taking it, commits no theft, though he may commit criminal misappropriation 
of property. 

(h) A sees a ring belonging to Z lying on a table in Z’s house. Not venturing 
to misappropriate the ring immediately for fear of search and detection, A hides 
the ring in a place where it is highly improbable that it will ever be found by Z, 
with the intentioti of taking the ring from the hiding place and aelling it when 
the loaa is forgotten, tiere A, rt the time of first moving the ring, commita theft. 

(t) A delivers his watch to Z, a jeweller, to be regulated. Z carries it to his 
shop. A, not owing to the jeweller any debt for which the jeweller might lawfuliy 
detain the watch as a security, enters the shop openly, takes his watch by force 
out of Z's hand, and carries it away. Here A, though he may have conunitted 
criminal trespass and assault, has not committed theft, inasmuch aa what he dkl 
was not done dishonestly. 

(j) If A owes money to Z for repairing the watch, and if Z retains the watch 
/ lawfully aa a security for the debt, and A tokeii'^the watch out of Z'a possession, 
with the intention of depriving Z of the property as aaecnrity for bis debt, he coaomitb 
theft, inasmuch as he takes it dishonestly. 

He) Again, if A, having pawned his watch to Z, takes it out of Z’a possession 
without Z’s conaent, not having paid wliat he borrowed on the watch, he commits 
theft, though the watch is his own property inasmuch as be takes it dishonestly. 

(/) A takes an article belonging to Z out of Z's possession without Z’a eonsent, 
with the intention of keeping it untii he obtains money from Z as a reward for its 
restoration. Here A takes dishonestly ; A has therefore committed theft. 

(ins) a, being on friendly terms withZ, goes into Z’s library in Z’s absence, and 
takes away a book without Z’s express consent, for the purpose mdlidy of reading 
it, and with the intention of returning it. Here, it is probable that A may have 
conceived that he had Z’s impiied consent to use Z’s book. If this was A’S impreaskm, 
A has not committed theft. 
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fH) A aafai dbaiity from Z’b wife. Slbe gtvw A nutnejr, food and o lofl w ii which 
A kamn to beloog to Z, her huabaiuL* Here it is probable that A xoay eoatdm 
that Z’e wife ia autiioiited to give away abns. If this was A’s impreasioo, A baa 
not committed theft 

fo) A is the paramour of Z’s wife. She gives A valuable property, whhdt A 
IcnowB to belong to her husband Z, and to be such property as she has not autfaotfry 
from Z to give. If A takes the property dishonestly, he commits theft. 

A, in good faith, believing property belonging to Z to be A’s own property, 
takes that property out of B’s possession. Here, as A does not take dishonestly, 
be does not oommit theft. 

1^79. Whoever commits theft shall be punished with imprisonmoxt 

Pnaiitoentfortiidt. of either description for a term which may extend 
to three years, or with fine, or with both. • 

COMMENT. — The offence of theft under the Penal Code differs materially from 
the offence known as larceny in the English law. 

Larceny is the vilAil and wronj^ taking away of the goods of another against 
big consent and with the intent to deprive him permanently of his property. 

Differences Irntween larceny and theft. — (1) Under lamny, the stolen property 
should be the property of some one ; whereas under theft it should be in the posses* 
sion of some one. 

(2) Under theft, everything becomes its object which is moveable, i.e., capable 
of being severed from its place. Hence, it is theft to sever and remove th in g s 
which are attached to the ground, such as trees, vegetables, etc. In laroeny, no 
offence is omiunltted If the objects removed “savour of the reality, and are, at 
the time they are taken, part of the freehold.” ^ 

(8) Under larceny, it is necessary to show an intention to appropriate a chattel 
and esetciae entire dominion over it. If it be takenVith the intention of making 
a temporary use (d it only, and then of letting tlie owner have it again, there is no 
larceny.* Under theft, it makes no difference that the person does not intend to 
assume entire dominion over the property taken, or to retain it permanently. 

(4) Under larceny, it must be shown that the taking was against the peisoo’s 

r'onsent and was not only wrongftil and fraudulent, but was also “without any 
colour of right”; under theft, it will be sufficient to show that it was without 
his consent. y' 

(5) To constitute thm it is not necessary ,t 0 Lpn>ve that the thief ever had the 
stolen thing in his power; but there can be no larceny even if there has been an 
actual removal, if the offender never had the thing in his power. 

(6) Theft may be committed though the person from whom the thing is taken 
has no title thereto; in the case of laroeny the alleged owner should have some 
(general or special) ownership of it, and it most have been taken out of the owner’s 
actual or owistructive possession. 

.Ingredients. — In o rder to constitute theft five fectors are essential : — 

(1) Disbonest intention to take property ; 

(2) the property must be movable ; 

(8) it should be taken out ofthe possession of another person; 

(4) it should be taken witiuMit the consent of that person ; and 

* TrAikoek, (1858) 27 L. J. M. C. 108. 
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ISi these most be eome renioTal of ^e property in order to aooonqrllsh the 
Dg of it. 


1. Inteadinft to take dtehoaeetly.* — ^ Tnteny on is the rist of oflimee. 
Tlii^Jntention to take dishonestly exists when ^e'taker intendiB to~cfiuse ssra^^lti} 
gain, to one peteon or wrongful loss to another persrn. Where, therefore, the 
accused, acting bona fide in the interests of his employers, finding a party of fishermen 
poaching on his master's fisheries, took charge of the nets and retained possession 
of them, pending the orders of his employers, it was held that he was not guilty 
of theft.* Where a respectable person just pinches away the cycle of another 
person as his own cycle at the time was missing, and brings it back and the important 
element of criminal intention is completely absent and he did not intend by his 
act to cause wrongftd gain to himself it does not amount to theft.* 

^ The intention to take dishonestly must exist at the time of the moving of the 
property [titde ill. (h) ]. The taking must be dishonest. It is not necessary that 
the taking must cause wrongfiil gain to the taker, it will suffice if it causes wrongful 
loss to the owner.* Thus, where the accused took the complainant’s three cows 
against her will and distributed them among hw creditors, he was fourrdguilty of 
stealing.* It makes no difference in the atxmsed’s guilt that the act was not intended 
to procure any personal benefit to himsdf. Could it be said that a servant would 
not be guilty of theft if he were to deliver over bis noaster’s plate to a pressing tailor, 
and tdl him to pay himself? If the act done was not done animo furandi, it will not 
amoimt to theft. It is no more stealing than it will be to take a stick out of a man’s 
hand to beat him with it.* 

Taking need not be with Intent to retain property pprmanentiy. — ^Tt is not 
necessary that the taking should be permanent or with an intention to appropriate 
the thing taken* [vtdr ill. (1) ]. There may be theft without an intention to 
deprive the owner ef the property permanently. In this respect the Penal Code 
dlffiers ftom the English law. W^ere, therefore, a person snatched away some 
books from a boy as he came out of school and told him that they would be returned 
when he came to his house, it was held that he was guilty of theft.* 

Bona fide dispute. — Where property is removed in the assertion of a contested 
claim of right, however ill-founded that claim may be, the removal Qmreof docs 
not constitute theft.' Where the question in dispute between- two parties wiis 
whether the sale of a mahal (village) carried within its ambit the sale of certain trees 
and tbe servant of one of the parties cut and removed the trees under his master’s 
orders under the bona /tde belief that they belonged to his master, it was held that tlie 
servant was not guilty of theft.* The dispute as to ownership must be bom fide. 
A mere colourable pretence to obtain or keep possession of property does not avail as » 
defence.** It is not theft if a person, acting under a mistaken notion of law, and 
believing that certain property is his, and that he has the right to take the same, 


* Nobin Chunder Boldar, (1866) 6 
W. R. (Cr.) 79. 

* JtameshwaT Singh, (1936) 12 Luck. 
92. 

' Madra, [1946] Nag. 326. 

* Madaret. Chowkeedar, (1866) 8 W. 
R. (Cr.) 2. 

‘ Bailey, (1 872) L. R. 1 C. C, R, 84.7. 

* Sri Churn Chungo, (1895) 22 


Cal. 1017, X.B.; Nagappa, (1890) IS 
Bom. 344. 

* Nauahe AH Khan, (1011) S'* 
AU. so! 

* Algarasemmi Tevon, (1004) 
Mad. 804. 

* Eomsanf, (1048) 10 Luck. 399. 

*• Arfan AU, (1916) 44 Cal. 66; 
Hamam Sin^^, (1928) 6 Lah. 66. 
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until payment of tiie lyalance of some woney due to him from the vendor, teoMneo 
such property from the paeseswn of tae vendee.^ 

Mistake. — Whm a person takes another man’s property believing under a nda- 
take of fact and in ignorance of law, that he has a right to take it, he is nat^pdQt 
of theft because there is no dishonest intention, even though he may cause wron^U 
loss.* Tt is not theft if a person acting un^r a mistaken notion of law_,iind beUeving 
that certain property is his, and that be has the right to take the same, until payment 
of the balance money due to him from the vendor, removes such property from the 
possession of the vendee.* 

Stealing one’s ovm property. — A person can be convicted of stealing Ids cm 
property if he takes it dishonestly from another : see ills, (y) and (k;. Where 
the accused took a bundle belonging to himself, which was in the possession of a 
police constable and for which the constable was accountable, it was hdd that 
the constable had special property in it and that therefore the accused was guilty 
of theft.* The accused could have been excused only cm the ground that he acted 
in on honest assertion, that is, in good faith, of his own right. But his furtive a«Ai<m 
excluded this supposition. He could not reasonably have supposed that be was 
legally warranted in taking possession as he did. 

Liability of servant for act done at master ’a bidding . — A servant is not 
guilty of theft when what he does is at bis master's bidding, unkss it is shown 
that he participated in Us master’s knowledge of the dishonest nature of the acts. 
'There must be some evidence from which such knowledge on the part of the snvaaitt 
can be inferred.* • 

Cases. — ^Dishonest Intention. — The accused was the brother of a farmer or 
contractor of a public ferry. He seized a boat belonging to the conqilainant while 
conveying passengers across the creek which flowed into the river |t a point withta 
three miles from the public ferry. His intention was apparoitly to compel pennns > 
who had to cross the creek to use the ferry in thd absence of the oomplainont’a 
boat, and thereby increase his brother’s income derived from fees to be paid by 
passengers crossing the creek. The accused had no reason to believe that he 
was justified in seizing the boat. It was held that be was guilty of theft, though it 
was not his intention to convert the boat to his own use, or deprive the omaplain- 
ant itermanently of its possession.* Where the accused was found to have loosed 
the complainant’s cattle at night frmn a cattle pen, and to have driven them to 
the pound with the object of sharingwith the pound keeper the fees to be paid foe 
their release, it was hdd that he was guilty of theft.^ The accused, an employee 
of a steamer company, whose business it was to check the tickets of passengers, 
asked to see the complainant’s ticket but the complainant not having got one, the 
accused took possession of his umbrella as security that he might be compelled to 
pay his fare. It was held that he was not guilty of theft.* Wiere an etectiie 
kettle was ghreu to a r^airer for repairs, and he did not complete the work within 
tile stipulated period, or even witliin a reasonable time thereafter, and the owner 
forcibly removed the article from the repairer’s shiqj, without payment of the 

* fftmid AU Bepari, (1925) 52 974. 

• Nagappa, sup. 

Nagappa, (1890) 15 Bom. 844. * Paryag Kai v. Arju Mian, (1894) 

Hamid Ali Bepari, sup. 22 Cal. 139. 

* Shekh Htuan, (1887) Unrep. Cr. » Matabbar Shekh, (1910) 14 C. 
C- W. N. 936. 

Hari BkulmaH, (1905) 9 C. W. N. 
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' nm demanded by the latter for work'alrea|ty done to it, it was bdd that the owner 
waa not guilty of theft, as bis Intention was not to cause wr on gful loss to the r^pi^T, 
or wrongfhl gain to himself, within s. 2A, but to recover his prc^ierty after the lapse 
of a reasonable time.^ 

Romoval of debtor’s property by creditor to enforce payment of debt.— 
A creditor who took movable property out of his debtor's possession, without 
Us consoBt, with the intention of coercing him to pay his debt, was held to have 
eoswnitted theft.* The accused, a ship-owner, alleging that money was due to 
Um on account of certain transactions with the complainant, seized the complain- 
ant’s goods uhicb were in transit to another ship-owner and detained them. It 
waa Jield that be was guilty of theft.* 'Where the accused, without the consent of 
the eonq>iainant who owed him Rs. 2, removed the complainant’s two bullocks 
worth Rs. 65, which were grazing by the side of a stream, to his own house, and 
when the complainant asked him to release them told him that he would do so 
when the money was paid, it was held that the accused waa guilty of theft.* 

Obtaining cigarette from automatic box. — ^Against the wall of a public 
paaaage was fixed what is known as an ‘automatic box,’ the porpeity of a company. 
In such box was a slit of sufficient size to admit a penny piece, and in the centre 
of one C|f its sides was a projecting button or knob. The box waa so CMistraeted 
that upon a penny piece being dropped into the slit and the knob being pushed 
in, a cigarette would be ejected from the box on to a ledge which projected firom it. 
The accused dropped into the slit in the box a brass disc, about the size and shape 
of a peimy, and tliereby obtained a cigarette, which l)e took to the other accused. 
K was held that the accused were guilty of larceny.* 

2. 'Moveable property.' — Explanations 1 and 2 state that things attached to 
the land may become movable property by severanoe from earth, and that the art 
«f severanoe may of itself be theft [vide ilL (a) ]. Thus, the thief who severz and 
eanies away is put in exactly the same position as if he carried away what had 
pceviously been severed. A sale of trees belonging to otliers and not cut down 
art the time of sale does not constitute theft.* But removal of a man’s trees blown 
down by a storm amounts to theft.* 

It is not necessary that the thing stolen must have some appreciable value. 

CasM. — Earth and stones. — Cart-loads of earth* or stones* quarried and carried 
away from the land of another are subject of theft. 

Timber. — ^Extraction of teak timber without licence amounts to theft of Govern- 
mcBt timber.** 


Salt. — Salt spontaneously formed on the surface of a swamp appropriated by 
Government,** or in a creek under the supervision of Government,** is subject of 
theft ; but not that which is formed on a swamp not guarded by Government.** 


* JudaA, (1925) 58 Cal. 174. 

* S>ri CAurn Chungo, (1895) 22 Cal. 
1617, r.B., overruling Proeotmo Kumar 
Patra v. Vdoy Sard, (1865) 22 Cal. 
668; Agha Muhammad Vusu/, (1895) 
18; All. 88; Ganpat Krishnaji, (1980) 
82 Bom. L. R. 851. 

* U. Si Noor Mahomed, (1888) 
Weir (8rd Edn.) 246. 

* Ganpat Krishnaji, sup. 

» Hands, (1887) 16 Cox 188. 

* fiolos, (1882) 1 Weir 419. 


* Dunyapat, (1019) 42 All. S3. 

* ShivTom, (1801) 15 Btrni. 702. 

* Suri Venkatappayya Sastrt v. 
Moduia Venkanna, (1004) 87 Mad. 
531, r.B. 

*• Veok Kuk, (1028) 6 Ran. 386. 

** Tamma Ghantaya, (1881) 4 Mad. 
228* 

** Mataang Bkaosang, (1873) 16 
B. H. C. 74. 

** Gavtnmmt PUader, (1882) l Wcir 
412. 
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Haman body.— A human body wfaetlmr ^ving or dead (except bodies, or perttodar) ^ 
thereof, or mammiee, preserved in museums or scientific institutions) is not moMsUs ' 
property.^ 

Gas. — ^A, having contracted with a gas company to ccmsume gas and pay aouotd iB g 
to meter, in order to avoid paying for the fiillquantity of gas consumed, intrndiiand 
into the entrance p^ another pipe for the purpose of conveying the gas to tiia 
exit pipe of the meter and so to the burners, tat ccmsumption without possttg ” 
through the meter itself. The entrance pipe was tlie property of A, but he had dot 
by his contract any inteiest in the gas until it passed through the meter. It wa* 
held that A was guilty of larceny.* 

Water. — ^Water supplied by a water company to a consumer, and standing hi 
his pipes, may be the subject of larceny.' Water when conveyed in pipes and so 
reduced into possession can be the subject of theft;* but not water nmning fiwdjr 
from, river through an <qien chatmel made and maintained by a person.* * 

Animals. — Bull. — A bull dedicated to an idol and allowed to roam at large as 
not res nuUius (thing belonging to no one) but it remains the property of the tr us teea 
of the temple, and can become the subject of theft;* but not a bull set at large in 
accordance with a religious usage.’ • 

Peacock. — A peacock tamed but not kept in confinement is the subject of theft.* 
So is the case with pigeons kept in dovecote and partridges. 

Fish. — Fish in an ordinary open irrigation tank,' or in a tank not enclosed on 
all sides but dependent on the overflow of a neighbouring cbaimel," or in a pohBe 
river or creek, the right of fishing in which has been let out," are ferae tialurte tuai 
not subject of theft. It the water in an irrigation tank has gone so low as not ta 
permit the fish leaving the tank then they may be subject of tbeft." Similai^, 
fish in an enclosed tank are restrained of their natural liberty and lii^le to be tafcen 
at any time according to the pleasure of the owner, and are, ^eiefote, subject 
theft. »• • 


3. *Out of Ac posaesslon of any person.' — ^The property must be as tte 
IMssession of the prosecutor.** Ihus, there can be no theft of wild animals, taMa. 
or fish, while at large, but there can be a theft of tamed animals. Similarly, wheae 
projierty dishonestly taken belonged to a person who was dead, and thertfbie as 
nobody’s possession, or where it is lost property without any apparent p o e s e n s o r. 
It is not the subject of theft, but of criminal misappropriation [ride ill. (g)]. It is 
sufficient if property is removed against his wish from the custody of a person wli» 
hus an apparent title, or even colour of right to such property." 


* BatntuOiin, (1908) 25 All. 129. 

* White, (1858) A Cox 218. 

* Feren* v. (TBnen, (1883) 11 Q. 
B. D. 21 

* Mahadeo Prasad, (1923) 45 All. 
I>HA. 

‘ Sheikh AHf, (1908) 85 Cal. 487. 

* Nedla, (1887) 11 Mad- 145. 

’ Barnesh Chvinder Sannyal v. Hint 
Mondal, (1800) 17 Cal. 852; Bandhu, 
(1885) 8 All. 51; Nihal, (1887) 9 All. 
348 . 

* Nanke Khan, (1897) 17 A. W. N. 
41 , 

* StM>a Beddi v. Mwm^oor AH Sa- 


heb, (1900) 24 Mad. 81. 

" Maya Bam Surma v. Jfitkalm. 
Katani, (1888) IS Cal. 402. 

" Bhagiram Dome v. Abar Dame,. 
(1888) 15 Cal. 388. 

" StMrian Servai, (1911) 36 Mad. 
472. 

u Shaik Adam, (1880) 10 Bona. 
198; Kokolo Behara, (1927) 51 Had. 
883. 

" Sossenee v. Bnjkrishuet, (1373) 
20 W. R. (Cr.) 80. 

" Gangaram Santram, (1884) 9 Bobu 
185. 
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The authors of the Code remark : “We jbelieve it to be impossible to mark 
with pret^ion by aoy words, the circumstances which constitute possession. 
It is ea^ to put cases about which no doubt whatever exists, and about which the 
lai^biAge of lawyers and of the multitude would be the same. It win hardly be 
doubted, for example, that a gentleman’s watch lying on the table in his room is 
in his possession, though it is not in his hand, and though he may not know whether 
it is on his writing-table or on his dressing-table. As little will it be doubted that 
a watch which a gentleman lost a year ago on a journey, and which he has never 
heard of since, is not in his possession. It will not be doubted that when a person 
gives a dinner, his silver forks, while in the hands of his guests, are still in his pos- 
session ; and it will be as little doubted that his silver forks are not in his possession 
when he has deposited them with a pawnbroker as a pledge. But between these 
extreme cases lie many cases in which it is difficult to pronounce, with confidence, 
cither that property is or that it is not in a person’s possession.’’’- 

A movable thing is said to be in the possession of a person when he is so situated 
with respect to it that he has the power to deal with it as owner to the exclusion of 
all other persons, and when the circumstances ate such that he may be presumed tu 
intoid to do so in case of need.* , 

‘Any person,’ — ^The person from whose possession the property is taken msy 
or may not be the o-wner of it and may have bis possession either rightfiil or wrongful. 
Mere physical control of the person over the thing is quite enough [vide ills, (j) 
and (k) ]. 

Attachment. — Theft can be committed by the owner of property under attach- 
ment by remo'^’ing it.* Tlie removal of crops standing on land attached and 
taken possession of by the Court under s. 145, Criminal Procedure Code, amount 
to theft.* Where a judgment-debtor, whose standing crops were attached, hm- 
vested them wfiile the attarliment was in force, it was held tliat he could not ix- 
convicted of theft bul of offenfcs under ss. 424 and 408.* 

Oustody of receiver. — Where property has been taken pos8es.sion of by a rcccivn 
in insolvency in the bona fide belief that it is proj^erty belonging to tlie insolvriit, 
any person who takes such property from the possession of the receiver is guilt v 

theft, even though he may claim to be the owner thereof.* Tlie remedy of tlic 
true owner would be to move the Court under s. 08 of the Provincial In^vency 
Act to reverse or modify the act or decision of the reciever, and not to take the lii» 
into bis own hands. 

Joint possession. — Wliere there are several joint owners in joint poBses.sioi). 
and any one of them dishonestly takes exclusive posseision, he would be guilty •>!' 
theft.* Similarly, if a coparcener dishonestly takes tlie separate property of anotlic; 
coparcener, it amounts to theft.' 

Gases. — Taking out of the possession of another person. — The coiuplainunt 
washed a carpet at the village tank and hung it up there fo dry. The amiM’d 
dishonestly took the same away. It was held that the carpet h^ never left Ox- 
complainant’s possession, and this oflcnce was committed.* Where the complainunt 

* Note N, p. 159. 419. 

* Stephen’s Digest of Criminal Law, * Obayya, (1898) 22 Mad. 151. 

Art. 806. • JComla Pat, (1926) 48 AU. 868. 

* Periyannan, (1888) 1 Weir 423; » Ponnurangam, (1887) 10 Mad. l»d- 

Ckunnu, (1911) 8 A. L. J. R. 656. • Sifa Bam Bai, (1880) 8 All. 181. 

* Bande AH Shaikh, [1980] 2 Cal. • JMotft*, (1880) Unrep. Cr. C. 31*- 
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had an apparent titie as tenant of the l^d together with long possessiaft, and be 
had on the strength of this raised the crops which the accused removed, it was 
held that the accused was guilty of theft because he was not justified in talds^ 
the law into his own hands, even if he was entitled to hold the land, as he was not 
in actual possession of them.^ 

Where a person takes a lorry on hire-purchase system from a company which 
under the agreement had reserved the right of seizing the bus in the event of 
default in payment of instalments, and default is made, then the company is not 
entitled to retake possession of the lorry by force or by removing it from the bonds 
of the purchaser’s servants who had no authority, express or implied, to give any 
consent. If the company or its agents do so they are guilty of an offence under 
this section. The question whether ownership had or had not passed to the pundiaser 
is wholly immaterial as this section deals with possession and not ownership. The 
legal possession of the lorry was vested in the purrhaser and the company were n<A; 
entity to recover possession of the lorry, even though default in payment of any 
instalments had taken place, without the consent of the purchaser. Possessum 
«f the driver and the cleaner was the possession of their masterand they were not 
competent to give consent on behalf of the master.* ^ 

4. ‘Consent. ’ — ^The thing stolen must have been taken without the consent of 
the person in possession of it. Explanation 5 says that consent may be express 
or implied, and may be given either by the person in possession, or by any person 
having for that purpose authority either express or implied [mde ills, (m) and (ti)]. 
But the consent given wndm' improper circumertances will be of noavail[rufe ill. (oj ]. 

Cases. — sought the aid of B with the intention of committing a theft of the 
property of B’e master. B, with the knowledge and consent of his master, and 
fur the purpose of'procuiing A’s punishment, aided A in canyingjout bis object. 
It was held that as the property removed wss SO taken ytith the ^owledge of the 
owner, theft was not committed, but A was guilty of abetment of theft.* Beally 
speaking, the owner did not consent to the dishonest taking away of the property. 
11c merely assisted the thief in carrying out the latter’s dishonest intention, iy 
ills, (mj, (n) and (o). The thief had no knowledge of the owner’s act and it could not, 
therefore, be construed as a consent. 

Tlie accused suggested to a servant of the prosecutrix a plan for the commission 
of a robbery by the accused at the shop of the prosecutrix. The servant, pretending 
to agree to the accused’s suggestion, lent the keys of the shop to the accused, who 
made duplicate keys, with one of which, on a day arranged with the servant, the 
accused unlocked a padlock attached to the outer door and entered tire shop where 
he was arrested. The prosecutrix had been informed by tlic servant of the accused’s 
plan and knew that he intended to enter the shop on the day in question. The 
accused '.ras convicted on an indictment which charged him with having broken 
and entered the shop with intent to steal therein. It was held that 'the conviction 
was right notwithstwding that the prosecutrix knew that the appellant had been 
supplied with the means of breaking and entering by her serv’ant.* 

Unauthorised consent. — Possession of wood by a Forest Inspector, who is a 
servant of Government, is possession of the Government itself and a dishonest 

■ * Pandita v. Bahi MuUa Akundo, * Troyhikho NaUi ChowdhTy, (1878) 
(1900) 27 Cal. 601. 4 Cal. 300. 

* H. J. Kantom v. Triloki Nath, * Chandler, [1918] 1 K. B. 125. 
(1942) 17 Luck. OttS. 
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mnoval of it, 'without payment of the n^bessary fees, from his posseasioiit aBteit 
with his actual consent, was held to constitute theft as consent was unantborised 
and fraudulent.* 

5. *Moves that property.’ — The offence of theft is completed tdiea them is a 
dishonest moving of the property, even though the property is not detadied from 
that to which it is secured. The least removal of the thii^ taken from the place 
where it was before is a sufficient asportation though it be not quite carried off. 
It is not necessary that the property should have been removed out of its owner’s 
reach or carried away from the place in which it was found. Upon this principle 
the guest, who ha'ving taken off the sheets from his bed with an intent to steal 
them carried them into the hall, and was apprehended before^the could get out 
of the house, was adjudged guilty of larceny. So also was he, who having taken 
a horse in a close with intent to steal it, was apprehended before he could get it 
o&t of the dose.* 

Explanations 8 and 4 state how ‘moving’ could be effected in certain cases. Illus- 
trations (6) and (e) elucidate the meaning of Explanation 4. 

Gases. — ^The accused being" in the employ of Go'vemment in the Post Office 
Department, while assisting in the sorting of letters, secreted two letters with the 
intention of handing them to tl>e delivery peon and sharing with hhn certain money 
..payable upon them. It was held that he was guilty of theft and of an attempt 
to commit dishonest misappropriation of property.* A Government correspondence 
in which accused Nos. 2 and 3 were interested was removed by accused No. 1 from 
the house of a clerk, with whom it was kept by his superior officer, during the absence 
of the clerk from liis house without any one’s consent. The correspondence was 
left for some time by accused No. 1 with the pleader of accused Nos. 2 and 8. Later 
accused No. 1 brought it back and stealthily replaced it from where it was taken. 
It 'was held that 'accu^ No. 1 was guilty of theft as he removed the correspondence 
without the consent of its custodian though such removal was temporary, and 
accused Nos. 2 and 3 were guilty of abetment of theft.* Wliere the accused was 
foimd to have out the string which fastened a neck ornament to coroplainant's 
neck and to have forced the ends of the ornament slightly apart in order to remove 
the same from her neck witli the result that in the struggle that ensued between 
her and the accused it fell from her neck and was found on the bed later on, it was 
hcl^ that there liad been a sufficient ‘moving’ of the ornament to constitute teft.* 
IVbere the accused lifted up a bag from the bottom of a boot of a cmech, but 
was detected before he had got it out, and it did not appear tliat it was entirely 
removed from the space it at first occcupied in the boot, but he raising it from 
the bottom had completely removed each j»rt of it from tlte space that specific 
part occupied, it was held that this was a complete asportation.* Where the servant 
of a tallow-chandler remo'ved fat belonging to his master from the room in which 
it was kept to a room where his master was accustomed to buy fat frnm persons 
who had it to sell, and placed it on a pair of scales there, with intent to sell it to his 
master, and appropriate the proceeds to his own use; this was held to be larceny.’ 
Pulling wool from the bodies of live sheep and lambs was held to be larceny.* 

* Harmanta, (1877) 1 Bom. 610. 1017. 

* 2 East P. C. 655. • H'ofrk’s Case, (1824) 1 Mood. 14. 

* Venkalasami, (1800) 14 Mad. 220. ’ Hall, (1849) 8 Cox 246. 

* VaUabhram, (1025) 27 Bom. L. * Martin'a Cast, (1777) 1 Leach 

B. 1801, ITl. 

* Bfrokkf, (1017) P. R. No. 20 of 
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6. E]q>laiiatloiw 1 and 2, — Xhe laoviog by the game act wbi^di elfecto ibe 
gevetanoe may constitute theft.* Cai^ying away of trees after felUng tlmm is 
theft,' but mere sale is not.' In the case of growing grass, a moving by the smne 
act whkdi effects its severance from the earth may amount to theft.' 

Where certain land, on vdiich there was a standing crop of paddy, was entrusted 
to the accused to take care of and watch till the paddy was ripe when they were to 
give notice to the factory people who would reap it, it was held that by cutting the 
crops themselves and disposing of the same, the accused had committed theft.* 

Husband and wife. — Hindu law. — There is no presumption of law that husband 
imd wife constitute one person in India for the purpose of criminal law. If the 
wife removes her husband’s property from his house with dishonest intention, she 
is guilty of theft.* A Hindu woman who removes from the possession of her husband,^ 
and arithout his consent, her atridhan (woman’s property) cannot be convicted of 
theft because this species of property belongs to her absolutely.’ So also, a husband 
cannot be convicted of robbing his wife, the wife being completely under the control 
of her husband. He can be coniveted if he steals his wife’s sbriMan. 

Mahomedan law. — It is laid down that a Mahomedan wife may be convicted 
of stealing from her husband, because Imder this system of law, there does not 
cust the same union of interest between husband and wife which exists between an 
KjigUsh husband and wife.' The same reasoning would apply in the case of a 
.\Iahorardan husliand. 

English law. — Tlicrc is such a unity of interest between huHl>and and wife that 
ordinarily the wife cannot steal the goods of her husband, nor cun an indifferent 
person steal the goods of the husband by delivery on the part of the wife ; and 
if the wife deliver the goods of the husband to an indifferent person, for that person 
to convert them to his own use, this is no larceny ; but if the penhn to whom the 
goods ore delivered by the wife be an adulterer it is ot];icrwisc,abd he conbe pnqpeify^, 
*’«nvicted of theft even though they be delivered to him by the wife. If no adulteiy 
lus actually been committed by the parties, but the goods of the husband are removed 
from his house by the wife and the intended adulterer with an intent that the wife 
sliould elope with him and live in adultery with him, this taking of the goods is, 
in point of law, a larceny.' But as husband and wife are one person in law, the 
wife cannot steal her husband’s goods witether she had conunitted adultery or not." 
Hut a person who receives money stolen by a wife from her husband will be punishable 
for misdemeanour under the Married Women’s Property Art.” 

Necessltas Inducit prlvileglam quo ad Jura prlvata. — Where a man in 
extreme want of food or clothing steals either in orderto relieve his present necessities 
the law allows no such excuse to be considered. 

Single or several thefts . — ^Removal by one single act of several articles constitutes 
one offence of theft onlyalthough the articles belong to different persons." 

* (1870) £ M. H. C. (Appx.) xxxvi. ’ NaUui Kalyan, (1871) 8 B. H. 

* ilksgu : Vishnu, (1887) Unrep. Cr. C. (Cr. C.) 11. 

C. 928. • Khatabai, (1860) 6 B. H. C. 

' Boles. (1882) 1 Weir 410. (Cr. C.) 9. 

« SamsuMin, (1900) 2 Bom. L.. R. * ToUett, (1841) C. & M. 112 . 

752. “ Kenny. (1877) 2 Q. B. D. 807. 

* Durga Teuari, (1909) 30 Col. >' Payne, [1008] 1 K. B. 87. 

758. 1* Krishna Shahaji, (1897) Unren 

* Butehi, (1898) 17 Mad. 401. Cr. C. 927. 

l.P. C.— 30 
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Restoration of stolen property. — Theiproperty stolen may be retiimed to the 
person from whom it was stolen under s.' 517, Criminal Procedure Code, and an 
Innocent purchaser may be compensated for the price paid under s. 519, if any 
money is found in the possession of the thief. But the property restored should be 
in existence at the time of theft. R's cow having been stolen, the thief after a 
lapse of a year and a half was convicted. Six months after the theft V innocently 
purchased the cow, which, while in his possession, had a calf. The Magistrate 
ordered that the cow and the calf should be delivered up by V to R. It was held 
that, as the calf was not even in embryo at the date of the theft, the or^r to deliver 
up the calf was illegal.* 

380. Whoever commits theft in any building,* tent or vessel, which 
Thrft in 1 1 Tf ii n building, tent or vessel is used as a human dwelling, 

iniiie,ete. or used for the custody of property, shall be punish* 

ed with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

COMMEINT. — The object of the section is to give greater security to property 
deposited in a house, tent or vessel. Theft from a person in a dwelling-house will 
be simple theft under s. 379.* 

1 . ‘Theft in any building. ’ — ^Building means a permanent edifice of some kind . 
Theft should, under the section, have been committed in any such building. Tbrlt 
from a verandah,* or the top of a house,* or a brake-van,* is nota theft in a bttidlio{>. 
But where the accused stole some luggage and cash from a railway carriage, when it 
was at a railway station, it was held that though the railway carriage was not ii 
buildmg, the railway station was, and the accused was therefore guilty under this 
section.* An eutrance hall surrounded by a wall in which there were two doorways 
but no doors which Was used,for custody of property', was held to be a building.’' 
A courtyard* is, but a compound* is not, a building. 

381. Whover being a clerk or servant, or bcuig employed in the 

capacity of a clerk or servant, commits theft in 
aen^af'’pro:^y Va rcspect of any property in the possession of his 
posMuion of master. master Or employer, shall be punished with impri- 
sonment of either description for a term which may extend to seven 
years, and shall also be liable to hne. 

COMMENT. — ^This section provides lot a severe punishment when a clerk or 
servant has committed theft because he has greater opportunities of conimitting 
this offence owing to the confidence reposed in him. '^iien the possession of the 
stolen property is with the master, this .section applies ; when it is with the servant, 
s. 408 applies. tVbere some policemen stole a sum of mbney shut up fa) a box. 
and placed it in the Police Treasury building, over which they were mounting guard 

* Vetnede, (188C) 10 Mad. 25. • Sheik Saheb, (1886) Unrep. Cr. 

* Tandi Bam, (1870} P. R. No. 14 C. 288. 

of 1876. * Dad, (1878) P. R. No. 10 of 1879. 

» (1880) 1 Weir 435; contra, .fobar, • Ghutom Jeiani, (1880) P. R. Mo. 16 
(1880) P. R. No. 1 of 1881. of 1889, 

* (1880) J Weir 485. » Bama, (1689) Unrep. Cr. C. 484. 

» (1880) 1 Weir 436. 
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as sentinds, they mie held to have committed an offence under thk sectian and' 
not under s. 409.* t 


382 

Theft alter pieparo- 


Whoever commits theft, having made preparation for causing 
death, or hurt, or restraint, or fear of death, or 


tioiTmade for'oauiiDg of hurt. Or pf restraint, to any person, in order to 
i^rier to the oommit- the committing of such theft, or in order to the 
tins of the theft. effecting of his escape after the committing of such 
theft, or in order to the retaining of property taken by such theft, shall 
be punished with rigorous imprisonment for a term which may extend 
to ten years, and shall also be liable to fine. 

11.I.U8TBATI0N8. 

(a) A commits theft on property in Z’s possession ; and, while committing 
this theft, he has a loaded pistol under his garment having provided this pistol 
for tlte purpose of hurting Z in case Z should resist. A has committed the offence 
defined in this section. 

(b) A picks Z’s pocket, having posted several of his companions near him, 
in order that they may restrain Z, if Z should perceive what is passing and should 
resist, or should attempt to apprehend A. A has committed the offence defined in 
this section. 

COMMKKT. — ^Thc possession by a thief at the time of his committing theft of \ 
a knife or other weapon, which, if used on a human being, might cause death or \ 
hurt, would not of itself justify a conviction under this section. There must be i 
something to show, or from which it may properly be inferred, that the offender 
made preparation for causing one or more of the results mentioned in the section. 

It hurt is actually caused when a theft is committed the qffence is punishable 
as robbery, and not under this section.* In robbefy there is always injury. In 
olteuccs under this sectian the thief is full of preparation to cause hurt hut he may 
nol cause it. 

Of Extortion. 

383. Whoever intentionally puts any person in tear of any injury* 

lixtoriioD. to that person, or to any other, and thereby dis- 

lamcstly induces the person so put in fear to deliver to any person* 
any projicrty or valuable security or anything signed or sealed which 
juay be converted into a valuable security, commits “extortion.” 

ILLUSTBATIONS. 

(n) A threatens to publish a defamatory libel concerning Z unless Z gives him 
money. He thus induces Z to give him money. A has committed extortion. 

(b) A (hivatens Z that he will keep Z’s child in wrongful conflement, unless 
^ will s^ and deliver to A a promissory note binding Z to pay certain money to 
A.. Z signs and delivers the note. A has committed extortion. 

(c) A threatens to send club-men to plough up Z’s field unless Z will sign and 
deliver to B a bond binding Z under a penalty to deliver certain produce to B, and 
thereby induces Z to sign and deliver the bond. A has committed extortion. 

* Htukrut SheiUt, (1800) 6 W. R. 
(Cr.) 85. 


, ^ JuggurtuUh Singh, (1865) 2 W. 
U. (Cr.)56. 
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(d) A| by putting Z in fear of grievous hurt, disbonetity induces Z to sign or 
affix bis seal to a blank paper and deliver* it to A. Z signs and deliven the paper 
to A. Here, as the paper so signed may be converted into a valuable security, 
A lias committed extortion. 

384. Whoever commits extortion shall be punished with imprison- 

Piuiishiiiait for e*. “cnt of either description for a term which may 
t'lrtion. extend to three years, or with fine, or with both. 

COMMENT. — This oITence takes a middle i>luce between theft and robbery. 

Ingredients. — The section requires two things : — 

( 1 ) intentionally putting a person in fear of in ju^r to hitiutclf or another ; 

(2) dishonestly inducing the person so put in fear to deliver to any person ati} 
property or valuable security. 

t* Theft and extortion. — Extortion is thus distinguished from theft — 

I (1) Extortion is committed by the wrongful obtaining of consent. In tliiff 
' the offender takes without the owner’s consent. 

■ (2) The property obtained by extortion is not limited as in theft to movable 
propeiity only. Immovable property may be the subjert of extortion. 

! (8) In extortion the property is obtained by intentionally putting a person in 
fear of injury to that person or to any other, and thereby dishonestly inducin;; 
him'to part witli his property. In theft the element of force does n ot arise. 

1. ‘Puts any person in fear of any injury.’ — Tlie ‘fear’ must be of such a 
nature and extent as to un.scttle the mind of the person on whom it operates, and 
takes away from his acts that element of free voluntary action which alone conKli- 
tutes consent.* Thus tlireatening to expose a clergynian, who liad criniinal iiitiT- 
course with a woman in a house of ill-fame, in his own church and village, to bi. 
own bishop, anfi to the archbishop, and also to publish bis shame in the newspuficiv 
was held to be such a threat men of ordinary flnimes s cou ld not be^xpcctcd tu 
resist.* The making use of real or supposed influence to obtain money from u 
person against his will under threat, in case of refusal, of loss of uppointment, viC' 
held to be extortion.* 

A refusal to allow people to carry away iire-wood collected in a Govcmn.ciil 
forest without payment of proper ices;* a payment taken from the owucis cl 
trespassing cattle under the influence of a threat that the cattle would bdinipouiidrd 
if the payineut were refused;* the obtaining of a bond under the threat of non- 
rendering of service as a vakil;* and a refusal to perform a marriage cereniouj 
and enter the marriage in the register unless the accused was paid Rs. S,' acn 
held not to constitute extortion. 

Threat of criminal accusation. — The terror of criminal charge, whether true m 
false, a m ou nt s to a fear of injury.* The guilt or innocence of tire party tbreutriK-d 
is immaterial. Even the threat need not be a threat to accuse before a judical 
tribunal, a threat to charge before any third person is enough.* 

i. ^Deliver to saty person any property. ’ — Delivery by the person put in feur 
is essential in order to constitute the offence of cxloition. Where a person tlirough 

* WaUon, (1808) 9 Cox 208. * (1880) 1 Weir 438, 440; UuM- 

* Miard, (1844) 1 Cox 22. ul-Rt^aaq, (1923) 40 All. 81. 

* Ameer Abbas Ali v. Omed Alt, • (1870) fi M. H. C. (Appx.) xiv. 

(1872) 18 W. R. 17. » Nium Din, (1928) 4 bah. 17l>. 

* Kadar, (1866) 8 B. II. C. • Mobarrvk, (1867) 7 W. R. (Cr.) 2S. 

(Cr. C.) 45. » fubiram, (1887) 2 M. k R- 
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fear offen no leristance to the canyins off of his property, but doea not deliver 
any of tbe property to those who carry it off, the offence committed vill be rcAibery 
and not extortion.* 

‘To any person.’ — ^It is not necessary that the threat should be used, and the 
property received, by one and the same individual. It may be a matter of arraag* 
ment between several persons that the threat should be used by some, and property 
received by others ; and they all would be guilty of extortion.* 

385. Whoever, in order to the committing of extortion, puts any 

person in fear, or attempts to put any person in 
iow“<rf'rn‘int?^^order fear, of any injury, shall be punished with im- 
to commit extortion. prisonmcnt of cither description for a term which 

rajiy extend to two years, or with fine, or with both. , 

COMMENT. — By tliis section a distinction between the inchoate and tbe con- 
summated offence is recognized. The attempt to commit extortion may proceed 
so far as to put a person in fear of injury, or that there may be an attempt to excite 
such fear i but there may not be any delivery of property , etc. This section 
punishes the putting of a person in fear of injury in order to commit extortion. 

The injury oontemplatcd must be one which the accused can inflict, or cause to be 
inflicted. A threat that God wiU punish a man for some act is not such an injury. 
No injury can be caused or threatened to he caused unless the act done is either an 
offence or such as may properly be made the basis of a civil action.* 

Gases. — cloth-seller was threatened with the imposition of a fine if he ccnti- 
nued to sell foreign cloth. Uc continued to sell such cloth, and, to enforce payment 
of the line, his shop was picketed for two hours and he lost a certain amount of 
I>usine8« and ultimately paid the line. It was held that the g/rrson responsible for 
the picketing was guilty of eui offnee under this seefion as well as under s. 884.* 
Where a mukhtar in a criminal case threatened, with intent to extort money, to 
put questions to prosecution witnesses which were irrelevont, scandalous and inde- 
cent, and which were intended to annoy and insult, it was held that he was guilty 
under this section.* Where the accused srrote a postcard to the widow of a pereon, 
wliose work he had executed, demanding the balance of money due to him, saying 
that if it was not paid through tlie Court it would he recovered fiom her husband 
m the next world, it was held that he was not guilty of an offence under this section 
as a threat tliat God would punish a num for some act was not an injury within 
I lie meaning of this section.' 

386. Wlioeter commits extortion hy putting any person in fear 

lixtortjwb » tlcath, or of grievous liurt to that person or to 

» Person in any other, shall be punislied wtli iniprisonnvent 

(leoUiorgrirvoashurt. ... j • r . i i t- 

ot either description for a term wliuh may extend 

to ten years, and shall also be liable to fine. 

COMMlSqT. — If the fear caused is that of dcatli or ol grievous liurt it naturally 

^ Duleetoodem Sheilc, (1806) 5 W. 14 «. 

* ClMtiiibhui, (11)22) 43 \U. 187. 

^Itankar Bhagvat, (imO) i B. H. • Fasliir Hahman, (1029) 9 Pat. 

TanuTHal Vdha»ing, [1044] Kar. • Tanumal Udhasing, sup. 
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causes great alarm. The section theref(|p:e provides for severe pmalty in surli 
cases. 

387. Whoever, in order to the committing of extortion, puts or 
nattiospenoBinfeai attempts Jo put any person in fear of death or 
grievous hurt to that person or to any other, 
eztoitioa. shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall 
also be liable to fine. 

COMMENT. — ^The relation between this section and s. 38C is the same as thsii 
between s. 385 and s. 384. 

, 388. Whoever commits extortion by putting any person in fear 
,i.„^ of an accusation against that person or any other, 

of aroustioo of an of having Committed or attempted to commit anv 
dc^ortraaiportation, ofiFence pumshable With death, or with transportfj* 
tion for life, or t^ith imprisonment for a term whicli 
may extend to ten years, or of having attempted to induce any other 
person to commit such offence, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall 
also be liable to fine : and, if the offence be one pimishable imder section 
877 of this Code, may be punished with transportation for life. 

COMMENT. — It is immaterial whether the person against whom the accusatioa 
is threatened b^innocent or guilty if the prisoner intended to extort money. Tlic 
aggravating circumAnnee under this section is the threat of an accusation of ui) 
offence punishable with death, transportation for life, or with imprisonment for 
ten years. If the accusation is of unnatural offence thcji the penalty provided is 
severer. 


389. Whoever, in order to the committing of extortion, puts or 
Pntthis person in fear attempts to jiut any person in fear of an accusn 
ta*°orSr”"^ Person or any other, of haviiii> 

extortion. Committed, or attempted to commit, an offence 

punishable with death or with tr^sportation for life, or with impri- 
sonment for a term which may extend to ten years, shall be punished 
with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine ; and, if the offence be punish- 
able under section 877 of this Code, may be punished with transporta- 
tion for life. 

COMMENT. — ^This sections hears the same relation to s. 383 as s. 385 bears 
s. 884. 

Of Robbery and Dacoity. 

390. In all robbery llicrc is cither theft or 
extortion. 
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Theft is “robbery” if, in ordei} to the committing of the theft, 

When theft is mb- “ Committing the theft, or in carrying away* or 
attempting to carry away property obtained by 
the theft, the offender, for that end,* voluntarily causes' or ^tt^pto 
to cause to any person death or hurt or wrongful restraint, or fear of 
instant death or of instant hurt, or of instant wrongful restraint. 

Extortion is “robbeiy” if the offender, at the time of committing 

When i, the cxtortion, is in the presence of the person put^ 

in fear, and commits the extortion by putting thatr 
person in fear of instant death, of instant hurt, or of instant_wrongful 
restraint to that person, or to some other person, and, by so putti^ 
in fear, induces the person so put in fear then and there to deliver up 
the thing extorted. 

Explanation . — The offender is said to be present if he is sufficiently 
near- to put the other person in fear of instant death, of instant hurt, 
or of instant wrongful restraint. 

iixusTRAi loirs. 

(a) A holds Z down, and fraudulently takes Z’s money and jewels from Z’s 
clothes, without Z’s consent. Here A has committed theft, and, in order to the 
committing of tliat theft, has voluntarily caused wrongful restraint to Z. A has 
therefore committed robbery. 

{b) A meets Z on the high-road, shows a pistol, and demandl| Z’s purse. Z, 
in consequence, surrenders his purse. Here A has extorted t)>e purse ftom Z by 
putting him in fear of instant hurt, and being at the tihie of committing the extortion 
in his presence. A has therefore committed robbery. 

(c) A meets Z and Z’s child on the high-road. A takes the child, and threatens 
to fling it down a precipice, unless Z delivers his purse. Z, in consequence, delivers 
his purse. Here A has extorted the purse from Z, by causing Z to be in fear of 
instant hurt to the child who is there present. A has therefore committed robbery 
on Z. 

(d) A obtains property from Z by saying — “Your child is in the hands of my 
gang, and will be put to death unless you send us ten thousand rupees.” This ■' 
is extortion, and punishable as such : but it is not robbery, unless Z is put in fear 
of the instant death of his child. 

COMMENT. — Robbery is a special and aggravated fbrm of eitber theft or extor- 
tMBk The chief distinguishing element in robbery is the presence oi i mminent 
lear-«{ vjolenep. The second para, distinguishes robbery from ^ef^ the third 
distinguishes it from extortion. 

Object, — The authors of the Code observe : “There can be no case of robbery 
which does not fall within the definition eitber of theft, or of extortion : but in 
practice it will perpetually be a matter of doubt whether a particular act of robbery 
was a theft or an extortion. A large proportion of robberies will be half tl eft, 
imlf extortion. A seizes Z, threatens to murder him, unless he delivers all his 
property, and begins to pull off Z’s ornaments. Z in terror begs that A wiU take 
all he has, and spare bis life, assists in taking off his ornaments, and deliven them 



812 


THE INDIAN PE»TAL CODE. 


[ CBAP. XVU. 


to A. Here, sudi nmaments as A took witkout Z’s consent are taken by theft. 
Those which Z delivered up from tear of dJath are acquired by extortion. It is by 
no means improbable that Z’s right-arm bracelet may have been obtained by theft, 
and left-arm bracelet by extortion ; that the rupees in Z’s girdle may have been 
obtained by theft, those in his turban by extortion. Probably in nine-tenths oi 
robberies which are committed, something like this actually takes place, and it is 
probable that a few minutes later neither the robbcsr nor the person robbed would 
be able to recollect in what proportions th eft and extortio n were mix ed in the crime; 
nor is it at all necessary for the ends of justice that this should be a scertai ned. 
For though, In general, the consent of a sufferer is a circuinstance~wlach very niate- 
rially modifies the character of the offence, and which ought, therefore, to be made 
known to the Courts, yet the consent which a person gives to the taking of his 
property by a ruffian who holds a pistol to his breast is a circumstance altogethei 
immaterial.”^ 

The Explanation and illustrations (c) and (d) mark the distinction between simple 
extortion and ovtortion which is robbery. Illustration (a) indicates when theft 
is robbery. 

1. ‘Carrying away.* — Even if deatlif, hurt, oi wrongful restraint, or fear ol 
any of these, is caused after committing theft, in order to carry away the propertv 
obtained by theft, this offence would be committed. According to English law 
the force which converts theft into robbery must be used before, or at tlic time ol 
taking, and nufst be of such a nature as to show that it was intended to overpowi r 
the party robbed, and prewnt his resisting and not merely to get possession a I 
the property stolen. ‘ 

2. ‘For that end.* — ^Deatii, hurt or wrongful restraint must he caused in coin 
raittlng theft, or in carrying away property obtained by Uieft. M'hcre a person 
caused hurt onl^ to avoid capture when surprised while stealing,® it was held tlial 
theft, and not robbery, was cCmmittcd. The we of violence will not convert the 
offence of theft into robbery, unless the yisleuce.be committed lor one ol the _eiids 
spegifled in this section, t^ere tlie accused abandoned the property obtained 
by theft and threw' stones at his pursuer to deter him from continuing the pursuit 
it was held that the accused was guilty of theft and not of robbery.* 

3. ‘Voluntarily causes. ' — Tiiese words denote that an accidental infliction <ii 
injury by a thief will not convert his offence into robbery. Thus, where a person 
while cutting a string, by which a basket was tied, with intent to steal it, aocidentallj 
cut the wrist of the owner who at tlie moment tried to seiise and keep the basket, 
and ran away with it, it was held that the offence committed was theft and not 
robbery.* But wJierc in committing tlieft, tliere is indubitably on intoitiou secondtd 
by an attempt to cause hurl, the offence is robbery.* 

CASES. — Where A and B were stealing mangoes from a tree, C surprised them, 
on which A knocked him down senseless with a stick;’ and where a jjerson in snatch- 
ing a nose-ring wounded a woman in the nostril and caused her blood to flow,* tliN 
offence w'as held to liave been committed. 


* Note N, p. 102. 

* Thomas Gnodl, (1824) 1 C. A P. 
304. 

* Kalio Kerio, (1872) Unrep. Cr. 

C. 05. 

* (1805) 1 Weir 442; KiUto Kerio, 
sup. 


* Eebeards, (1843) 1 Cox 82. 

» Teekai Bheer, (1800) 5 W. R. (Cr.) 
95. 

’ Hwhrut ShHkh, (1800) 0 W. B- 
(Cr.) 85. 

* Teekai Bheer, sup. 
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391. When five or more perfons conjointly commit or attempt to 

DMcdty. commit a robbery, or where the whole number of 

persons conjointly committing or attempting to commit a robbery, 
and persons present and aiding such commission or attempt, amount 
to five or more, every person so committing, attempting or aiding, is 
said to commit “dacoity.” 

COMMENT. — Dacoity is robbery convmitted by five or more persons, otherwise 
there is no difference between dacoity and robbery. The gravity of the offence 
consists in the terror it causes by the presence of a number of offenders. Abettor s 
who are present and aiding when the.criia£jB conu nitted are counted in thejagjSBfir,- 

Dacoity includes theft, and if no property is carried off there is no dacoity tat 
an offence under s. 402. 

In a ease of dacoity the circumstance that the inmates of the house, seeing the 
large number of dacoits, do not offer any resistance and no force or violence is 
required or used does not reduce the dacoity to a theft.' 

CASES. — Dacoity must be either theft or extortion. — ^WTiere several Hindus i 
uuling in concert forcibly removed an ox and two cows from the possession of a 
.Mahomedan, not for the purpose of causing wrongful gain to themselves or wrong- 
lul loss to the owner of the cattle but for the purpose of preventing the killing of 
the cows, it was held that they could not be convicted of dacoity but only of riot.* 
In a subsequent case the principle of this decision has been held to be limited to 
the particular facts of the case. tVhete a large body of Hindus acting in concert, 
and apparently under the influence of rel^ous feelings, attacked certain Mahome* 
<i:tns, who were driving cattle along a public road, and forcibly deprived them of 
the possession of such cattle under circumstances wb jeh did niA imply any intention 
of returning the cattle to the Mahomedans, it was held that tliey were guilty of 
•lacoity.* 

Fear of Instant death, or of hurt, or of wrongful restraint. — Inuninent fear 
<if death, hurt, etc., will be sutlicicnt to bring the section into operation. IVhere 
several persons attacked a house and took away property, but tlie inmates obtain- 
ing information beforehand fled before the attack, it was held that the fact of the 
lumateB running away was suHicient proof of the fear of hurt or wrongful restraint 
'lid the accused were guilty of dacoity.* 


392. Whoever commits robbery shall be punished with rigorous 
Piu.i.i«aentf„r rob- imprisonment for a term which may extend to ten 
years, and shall also be liable to line ; and, if the 
lobbery be committed on the highway between sunset and sunrise, 
I lie imprisoimient may be extended to fourteen years. 

COMMENT. — This section no doubt allows the Court discretion as regards the 
iiiniitiuin punishment to be awarded, but when the offence is attended with cir- 
"iiinslances wliich would make tlie attempt to conuuit it punishable with the mini- 


' HamCAand, (1032) 55 AU. 117. 

* Bagkunaih Bai, (1802) 15 All. 


* Bam Baran, (1893) 15 All. 200. 

« Kinsoree PeUer, (1807) 7 W, R. (Cr.) 
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OHim sentence of seven years, it would not bc^ a proper exercise of discretion to award 
a lesser sentence when the offence has been accomplished.* 


393. Whoever attempts to commit robbery shall be punished with 
Attempt to oommit Hgorous imprisonment for a term which may ex- 
tend to seven years, and shall also be liable to fine. 


394. If any person, in committing or in attempting to commit 

«te»ing robbery, voluntarily causes hurt, sueh person, and 

hmt in committing f, • ■ j • •i.x- 

tobbety- any other person jointly concerned in committing 

or attempting to commit such robbery, shall be punished with trans- 
portation for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 


COMMENT. — ^This section imposes severe punishment when hurt is caused in 
committing robbery. Section 397 similarly provides for the minimum sentence of 
imprisonment which must be inflicted when grievous hurt is caused. 


395. Wlioever commits dacoity s\iall be punished with Iransporta- 
PunUbmenttar^. life, or with rigorous imprisonment for 

**7' a term which may extend to ten years, and shall 

also be liable to fine. 


396. If any one of five or more iiersons, who arc conjointly commit- 
ting dacoity, commits murder in so committing 
Dacoity wuiimarder. cvciy onc of those pcrsons shall be punish- 

ed with death, or transpoijtation for life, or rigorous imprisonment for 
a term which may extend to ten years, and shall also be liable to fine. 

COMMENT.— Under this section extreme penalty of death may be inflicted on 
a person convicted of taking part in a dacoity in the comse of which a murder K 
committed, even though there is nothing to show that he himself committed the 
murder or that he abetted it. The section declares the liability of other persons 
as co-extensive with the one who has actually committed murder. This section 
differs from s. 302 in this respect that whereas under s. 303 the rule is that a sentence 
of death should follow unless reasons are shown for giving a lesser sentence, no 
such rule applies to this section. So, where in the course of a dacoity one man 
was shot dead, and the accused person who was tried had a gun and others of llu 
dacoits also had guns, and there was no evidence that the accused was the man 
who fired the fatal shot, the sentence was altered from one of death to one of tran'- 
portation for life.* 

Ingredients. — The offence under this section requires two things : — 

(1 ) Tlie dacoity must be the joint act of the persons concerned. 

(^) Murder must have been committed in the course of the commission of tin 
dacoity. 


Presence of all not necessary. — The section says that if “any one of five 
or more persons, who are conjointly committing dacoity, commits murder in so 

t Chandra Nath, (1931) 7 Luck. 543. * Lai Singh, [1938] All. 875. 
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committing! dacoity*’ then every one those persons shall be liable to the penalty 
prescribed in the section. It is not necessary that murder should be comnritted | 
in the presence of all. When in the commission of a dacoity a murder is com- 1 
mittedi it matters not whether the particular dacoit was inside the house where ^ 
the dacoity is committed, or outside the house, or whether the murder wm com- 
mitted inside or outside the house, so long only as the murder was committed in 
the commission of that dacoity.* The house of a person was raided by a gang 
of five dacoits, one of whom was armed with a gun. The daeoHs ransacked the 
house and made good their escape with their booty. A number of villagers had 
assembled outside the house and in fighting their way through the crowd one of 
the dacoits shot one man dead and inflicted fatal wounds upon another wh o di ed 
shortly afterwards. It was held that murder committed by dacoits whfle canying 
away the stolen property was “murder committed in the commission of dacoity. 
and every offender was therefore liable for the murder committed by one of thfcn.* 

397.t If, nt the time of eommitting robbery or dacoity, the offender 
uses any deadly weapon,^ or causes grievous hurt 
with ftttOTpt to cause to any person „Dr attempts to cause death or grievous 
death or grievoua hurt. pcrson. the imprisonment with which 

such offender shall be punished shall not be less than seven years. 

COMMENT.— Sections .307 and 398 do not create any offence but merely regulate 
i he pimishment already provided for dacoity. This section fixes a minimum term 
of imprisonment when the conunission of dacoity has been attended with certain 
aggravating circumstances, viz., (1) the use of a deadly weapon, or (3) the causing 
of grievous hurt, or (3) attempting to cause death or grievous hurt. 

Section 34 of the Code has no application in the construction of.Jhis section.* 

Accused must be armed with deadly weapop. — It is necessary to prove that 
at the time of committing robbery, the accused was armed with a deadly weapon 
and not merely that one of the robbers who was with him at the time carried one.* 
Tlie liability to enhanced punishment is limited to the offender who actually uses 
the weapon himself and causes grievous hurt and not to others who in combination 
with such person have committed robbery or dacoity.* The section does not provide 
for constructive liability as s. 149.* 

1. ‘Uses any deadly weapon. ’ — These words are wide enough to include a ca.se 
in which a person levels his revolver against another person in order to overawe 
him. It is not correct to soy that a person does not use a revolver imlesg he fires it.* 

The accused fractured one of the arms of a woman by striking one or two blows 
with a stick, and thereby causing her to fall to the ground, his object being to slenl 
the pony on which she was riding. He Uien attempted to mount and ride ott the 
pony but was. prevented from doing so by the girth of the pony saddle breaking. 
It was held that he was guilty of an offence under this section.* 

* Tfja, (1895) 17 All. 80, Vmrao * Bhavjya, (189.'5) Unrep. Cr. C. 

Singh, (1894) 10 All. 437, dissented from; 707. 

Chittu, (1900) P. R. No. 4 of 1900. * Deoji Keru, (1872) Unrep. Cr. C. 

* iMshkar, (1021) 2 Lah. 275. 05; Komali Vismasam, (1886) I Weir 

t In Burma, Burma Act IV of 4.50; Nageskwar, (1906) 28 All. 404; 

1940, B. 1, has repealed the words AH Mina, sup.; Dtdli, sup. 

“uses any deadly weapon or” from the • Hazara (1940) 25 Pat. '227. 

section. * Chandra N(Uh, (1081) 7 Luck. 848. 

* AU Mirza, (1028) 51 Cal. 265; ' Harnaman, (1900) P. R. No. 6 of 

Dtaii, (1924) 47 All. 50. 1901. 
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398. t If, at the time of atteinptinfi to commit robbery or dacoity. 

Attempt to .ymmi, the offender is armed with any deadly weapon, 

*1*® imprisonment with which such offender shall 
adiy neapofk ]jg punished shall not be less than seven years. 

COMMENT. — ^This section can regulate the punishment only in cases of an 
atten^it to commit robbery as distinguished from a case in which the offender 
has accomplished his purpose and robbery has actually been committed.* It applies 
to such of the offenders as are armed with deadly weapons though they do not use 
them in the attempt to rob or conunit dacoity. It does not apply to other offenders 
who in combination with such persons have committed robbery or dacoity.* 

399. Whoever makes any preparation for committing dacoity, 

ia.i.i.. |. nre,,a»tion '’hall be punished with rigorous imprisonment for 

to oommit term which may extend to ten years, and shall 

also be liable to fine. 

COMMENT. — ^This section makes pieparation to commit dacoily punishable. 
‘Preparation’ consists in devising or arranging means necessary for the commission 
of an offence.* 

Under the Code preparation to commit an offence is punishable in three eases : — 

(1) Preparation to wage war against the King-Emperor (s. 122). 

(2) Pieparation to commit depredation otr territories of a Power at peace with 
the King (s. 126). 

(3) Preparation to commit dacoity. 

In a popular sense assembling to commit dacoily may be an act ol preparatinti 
for it, but a mete assembly, without further preparation, is not ‘preparation 
within the meaning of tlris section. Section 402 applies to mere assembling with- 
out proof of other preparation. A person niay not be guilty of dacoity, yet guilt> 
of preparation, and not guilty of pieparation, yet guilty of assembling.'* 

400. Whoever, at any time after the passing of this Act, shall 

„ , , belong to a gang of persons associated for the pur - 

diSSf pose of habitually committing dacoity. shall ot 

punished with transportation for life, or with rigor- 
ous imprisonment for a term which may extend to ton years, and 
shall also be liable to fine. 

COMMENT. — ^Tlrii seition provides for tire punishment of those 'who belong to 
.1 gang of persons who make it tlieir business to commit dacoity. Its object is to 
break up gangs of daeoils by punishing persons associated for the purpose of com- 
mitting dacoity. The mere fact that women lived as wives or mistresses with men 
who were dacoits was held not suflieient to prove that they belonged to a gang ol 
persons associated for the puipose of habitually committing dacoity within tin 
rncaning of this section, unless it Ire proved that the women tlicnrsclves were associated 

This section has been repealed in Bom. ICS. 

Burma by Biirrna Act IV of 104.0, s. 2. * Jain Lai, (1042) 21 Pat. 067. 

C/iandra JValA, (1931) 7 I, uck. 534. * Bamesh Chandra Jtanerjee, (19131 

* AH Mirza, (1023) 51 Cal. 265; 41 Cal. 350. 

Nabibux, (1027) 30 Bom. L. R. 88, 52 
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ivitli the husbands or protectors for the puiposc of themselves habitually committing' 

dsMioitieB.^ * 

/ 

45 !• Whoever, at any time after the passing of this Act, shtdl 

^ , for be belong to any wandering or other gang of persons 

lons^ to saog of associatcd for the purpose of habitually committing 
theft or robbery, and not being a gang o{ thugs 
or dacoits, shall be punished with rigorous imprisonment for a term 
which may extend to seven years, and shall also be liable to fine. 

comment. — T he principle enunciated in the last section is extended by this 
section to a gang of tliieves or robbers. It is not necessnry to prove that each 
individual member of the gang has habitually committed theft or has committed 
i'.ny pai'ticulp.r theft in company with the other members.^ * 

402. '^Vhoever, at any time after the passing of this Act, shall be 

. one of five or more persons assembled for the 

AsMBihling for par. . . . , . , „ . . , . 

committing purposc oi committing dacoity, shall be pumshed 
, with rigorous imprisonment for a term which may 

extend to seven years, and shall also be liable to fine. 

COMMENT. — ^An unlawful assembly of persons meeting lor n common puipoge 
jto commit dacoity is subject to the severe punishment provided in this section 
even though no step is taken in the prosecution of the common object. Several 
persons were found at eleven o’clock at night on a road just outside the city of 
Agra, all carrying arms (guns and swords) concealed under their clothes. None 
of them liad a license to carry aims, and none of them could giije any reasonable 
explanation of his presence at the spot under the particuior circumstances. At 
that period the district of Agra was notorious as tfle scene of frequent and recent 
dacoitigs. It was hold that they were guilty under this section.’ 

^ Of Crimnal Misappropriation of Property. 

403, Whoever dishonestly misappropriates or converts to his 
miMppto. own usc^ any movcablc property,® shall be punished 

of propert} . / imprisonment of either description for a term 
y^ieh may extend to two years, or with fine, or with both. 


irXVSl RATIONS. 

(а) A takes property belonging to Z out of Z’s possession in good faith, believing, 
at the time when he takes it, that the proiierty belongs to himself. A is not guflty 
of theft ; but if A, after discovering his mistake, dislionestly appropriates the 
property to his own use, he ig guilty of an offence under this section. 

(б) A, being on friendly terms with Z, goes into Z’s library' in Z’s absence, and 
takes away a book without Z’s express consent. Here, if A was under the impression 
that he had Z’s implied consent to take the book for the purpose of reading it, 
A has not committed theft. But, if A afterwords sells the book for his own benefit, 
be is guilty of an offence under this section. 


» YtUa, (1896) Unrep. Cr. C. 808. 19U. 

• »«/«, (1014) P. R. No. 13 of ’ Bholu. (1000) 83 AU. 124. 
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(c) A and B, being joint oivners of a horse, A takes the horse out of B*s possession, 
inte^ing to use it. Here, as A has a right t( use the horse, he does not dishonestly 
misappropriate it. But, if A sells the horse and appropriates the whole proceeds to 
his own use, he is guilty of an offence under this section. 

Eteplanaiion 1 . — dishonest misappropriation for a time only is a 
misappropriation within the meaning of this section. 

ILliOSTSATlON. 

A finds a Government promissory note belonging to Z, bearing a blank endorse- 
ment. A, knowing that the note belongs to Z, pledges it with a banker as a security 
for a ioan, intending at a future time to restore it to Z. A has committed an offence 
-under this section. 

Explanation 2 . — A person who finds property not in the possession 
of "any other person, and takes such property for the purpose of pro- 
tecting it for, or of restoring it to, the owner, does not take or mis- 
appropriate it dishonestly, and is not guilty of an offence : but he is 
guilty of the offence above defined, if he appropriates it to his own 
use, when he knows or has the means of discovering the owner, or 
before he has used reasonable means to discover and give notice to 
the owner and has kept the propert}’’ a reasonable time to enable the 
owner to claim it. 

What are reasonable means or what is a reasonable time in such 
a case, is a question of fact. 

It is not necessary that the finder should know who is the ownerof 
the property, or that any particular person is the owner of it ; it is 
sufficient if, at the time of appropriating it, he does not believe it 
to be his own property, or in good faith believe that the real owner 
cannot be found. 


ri.LV8TRATI0KS. 

(a) A finds a rupee on the high-road, not knowing to \rbom the rupee belong- 
A picks up the rupee. Here A has not committed the ofience defined in this section. 

(b) A finds a letter oa the road, containing a bank-note. From the direction 
and contents of the letter he learns to whom the note belongs. He uppropriatr*. 
the note. He is guilty of an offence under this section. 

(c) A finds a cheque payable to bearer. He can fomt no conjecture as to thr 
person who has lost the cheque. But the name of the person, who has drawn the 
cheque, appears. A knows that this person can direct him to the person in whose 
favour the cheque was drawn. A appropriates the cheque without attempting 
to discover the owner. He is guilty of an offence under this section. 

(d) A sees Z drop his purse with money in it. A picks up the purse with the 
intention of restoring it to Z, but afterwards appropriates it to his own use. A 
has committed an offence imder this section. 

(c) A finds a purse with money, not knowing to whom it belongs ; he afterwards 
discovers that it belongs to Z, and appropriates it to his own use. A is guilty of 
an offence under this section. 
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(/) A flads a valuable ring, not knowing to whom it belongs. A adte it Imine- 
diatdy without attempting to discover the owner. A is guilty of an offence undet 
this section. 

COMMENT. — Criminal raisi^propriatian takes place when the posseasloD has 
been innocently come by, but where, by a subsequent change of intoition, or firtan 
the knowledge of some new firct with which the party was not previously acquainted, 
the retaining becomes wrongful and fraudulent.^ The offence consists in the dis- 
honest misappropriation or conversion, either permanently or for a time, of property 
which is already without wrong in the possession of the c^ender.* See illustrations 
(a), (h) and (c) wliich show that the original innocent taking amounts to criminal 
misappropriation by subsequent acts. Illustmtion (a) is qualified by ill. (h).* 

This section lays down a principle quite at variance with flie English law, acoording . 
to which the intention of the accused at the time of obtai ning the possession 
pr >>pert yjs only take n into account.. ffUm intenHbn was^not dishonest when the 
possession was obtained, subsequent change of intention doesnotconvertthe posses- 
sion into an illegal one. According to ^gllsh law, innocent taking followed by 
conversion, owing to subsequent change of intention, is a civil wrong but not an 
offence. Explanation 2 emphasizes the difference between the English law and the 
f'ode. 

Ingredients. — This section requires — 

( 1 ) Dishonest misappropriation or conversion of property for a person’s own use. 

(2) Such property must be moveable. 

1. ’Dishonestly misappropriates or converts to his own use.’ — ^Tbere 
must be actual conversion of the thing misappropriated to the accused’s own use. 
Where, theiefore, the accused foimd a thing, and merely retained it in his possession, , 
tie was acquitted of this offence.* 1^'here the accused found a purse on the pavement ' 
of a temple in a crowded gathering and put it in bis pocket butswas immediately 
iiftcr arrested, it was held that he was not guilty of criminal iinisappropriation, for 
it could not be assumed that by the me re act of picking up the purse 
it in Ws pwket TRriiitended~ to appropnite its jcjmtents to hij^^wn use. * Where 
.1 person took possession of a bullock which had strayed, but there was no evidence 
that it was stolen property, and he dishonestly retained it, he could be convicted 
under this section and not under s. 411.* The accused purchased for one anna, 
from a child aged six years, two pieces of cloth valued at fifteen annas, which the 
child had taken from the house of a third person. It was held that, assuming 
that a charge of dishonest reception of property (s. 411) could not be sustained 
owing to the incapacity of the child to commit an offence, tbg accused was guilty 
of criminal misappropriation, if he knew that the property belonged to the child’s 
guardian and dishonestly appropriated it to his own use.* 

This section is in no way restricted to appropriating property to one’s own use. 
If a trustee repudiates the trust and asserts that he holds the property on behalf 
of a person other than the one who entrusted him with it, he has misappropriated 
lire property just us much as he would have been said to misappropriate it if he 
liad been putting forward his own claims to it.' , 

* Bhagtram Dome v. Abar Dome, * Phuman, (1907) P. R. No. 11 of 

(1888) 15 Cal. 388, 400. 1008. 

' Bamakrishna, (1888) 12 Mad. 49, * Phul Chand Dube, (1929) 52 All. 

•>0. 300. 

' Mahttdev Govind, (1980) 82 Bom. * Makhulshah, (1886) 1 Weir 470. 

I-. R. 856. • Indar Singh, (1925) 48 All. 288. 

* Abdott, (1808) 10 W. R. (Cr.) 23A. 
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> 2. 'Any moveable property.’ — The mSsapprapriation must be of moveable 

\ property. A bull set at large in accordansc \nth Hindu religious usage is not 
i ‘property’ of any one, and not the subject of ownership by any person, as the 
I original owner has surrendered all his rights as its proprietor, and has given the 
beast its fieedom to go whithersoever it chose.' Such a buU cannot be the subject 
of criminal misappropriation. The fact that such a bull receives some attention 
from the cowherd of the persons who set H ‘at liberty and is not used for breeding 
purposes without their permission being asked, is not inconsistent with a total 
surrender by those who set it at liberty of all their rights as proprietors.* But 
where a person took possession of a bullock which had strayed, and dishonestly 
retained it, it was held that he was guilty of criminal misappropriation.' 

Explanation 2. — The word “misappropriation” is in the illustrations and in 
the Explanations to this section replaced by the expression “approrpiates to his 
or*! use,” which seems equivalent to “setting apart for his own use,” to the ex- 
clusion of others. It docs not, of course, follow from tliis that setting apart by 
one person for the use of some person other than himself and the true owner is 
not a misappropriation.' A Hindu girl having picked up a gold necklet made it 
over to a sweeper girl. The accused, thq brother of tlte finder, represented to 
the latter that the necklet belonged to a man of his acquaintance, and tlius get 
possession of it from her. On enquiry by a police constable a few hours later, 
he repeated the representations, hut aftertvards gave upthe necklet. These re- 
presentations were found to be untrue to the knowledge of 'the accused. It was 
held that the accused was guilty of this offence.* 

Theft and criminal misappropriation.— (1 ) In |heft the offender dishonesty 
takes property which is in the possession of a person out of tliat person’s posses- 
sion : and the offence is complete as soon as the offender moves the property. 
Criminal misappT'opriation takes place even when the possession has been innocentl> 
come by, but where.'by a subrequent change of possession or from the knowledge 
of some new fact, with which the party was not previously acquainted, tlie retaining 
becomes wrongful and fraudulent. 

(2) The dishonest intention to appropriate the property of another is common 
to theft and to criminal misappropriation. But this intention, which in theft is 
sufficiently manifested by a inovii.g of the property, must in criminal misappropria- 
tion be carried into action by an actual misappropriation or conversion. 

Temple property. — The property of an idol or a temple must be used for the 
purposes of that idol or teniple ; any other use would be a malversation of that 
property, and, if dishonest, would amount to criminal misappropriation.* 

Retention of money paid by mistake. — Where money is paid to a person by 
mistake, end such person, either at the time of receipt or at any time subsequently, 
discovers the mistake, and determines to appropriate the money, that person is 
guilty of criminal misappropriation.' In England the law is doubtAil on this 
point.* 

! Bandhu, (188S) 8 All. 51; Nihal, * Ibid. 

(1887) 9 AU. 848. * Gadgayya v. Outh Sidieskaar. 

s Komesh Chtinder Sannyal v. Hint (1897) Unrep. Cr. C. 919. 
ilfotidai, (1890) 17 Cal. 852. ’ Shamseondur, (1870) 2 N, W. P- 

* Phul Chand Dube, (1029) 52 All 475, 

200. * Middleton, (1878) L. R. 2 C. C- 

• Bam Dyal, (1886) P. R. Mo. 24 R. 88; Ashmell, (1885) 16 Q. B. D. 190. 
of 1886. 
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Joint property. — ^Where the sccuaed ia intereBted in the property joiatly with 
others, he is not necessarily guilty of fc criminal act if be takes possesskm of H, 
and disposes of it.^ No coparcener m a joint Hindu family having before devisisD 
a right in or to any specified share in any particular item of the family property, 
a prosecution for dishonest misappropriation cannot lie against the managiDg 
coparcener until accounts have been taken and shares allotted.' 

Explanation 1. — This Explanation refers only to cases in which there is a 
“dishonest misappropriation” and explains that the section includes temporary 
as well as permanent misappropriation of that description.' 

Explanation 2. — There can be n o cr i minal misappropria tion of things wfakdr 
h ave actually been aban doned.' To render a person guilty of misappropriatteg a 
property i t must have been owned by some o ne. 

L, England, where nr opertv is cast awav or abandoned, any one flmUnp aA l 
t aking it acquires a right to i t, which will be good even as against theXormec-owner, 
if 'the latter should be minded to resume it, but when a thin ly is aceidentitllv lost. 
the property is not diveste d, but re mains in the owp **^ * The law seems 

to be that if a man finds goods that havf been actiiaUy lost, or are reasonably sup- ^ 
posed by him to have been lost, and appropriates them, with intent to take the 
entire dominion over them, really believing when he takes them that the owner 
cannot be found, it is not larceny. But if he takes them with the like intent, though 
lost, or reasonably supposed to be lost, but reasonably believing that the owner 
can be found, it is larceny.* 

CASES. — Servant receiving money on behalf of master. — A servant, who 
retained in his hands money which he was authorised to collect, and which he did 
collect, from the debtor of his master, because money was due him as wages, 
was held guilty of criminal misappropriation.' Where the, accused, a Govern- 
ment servant, whose duty it was to receive certain money and to pay it into treasui^ 
on receipt, admitted that he had retained two sums of money in his possession 
several months, but on fearing detection he paid them into the treasury, making a 
false entry at the time in his books with a view to avert suspicion, it was held that 
hr was guilty of this offence.' 

Secreting letters. — The accused, a servant in the Postal Department, while 
assisting in the sorting of letters, secreted two letters, with the intention of handing 
them over to the delivery peon and sharing with him certain moneys payable upon 
them, it was held that the accused was guilty of attempt to commit dishoned mis- 
H]>propriation of property and of theft.* 

Harvesting crops under attachment. — Where a judgment-debtor, whose 
standing crops were attached, harvested them while the attachment was in force 
he was held guilty of this offence." 

' ParbtUty ChumChuekerbutly,{imo) * Clyde, (1868) L. R. 1 C. C. R. 
1 i W. R. (Cr.) 13. 189, 140, 144. 

' (1880) 1 W'eir 453; Pajiia, (1881) * Thurbom, (1840) 18 L. J. (M. 

1 A. W. N. 89. C.) 140. 

' Jhandu, (1886) P. R. No. 27 of '' Bisseasur Boy, (1869) 11 W. R. 

1880. (Cr.) 51. 

' Bandhu, (1885) 8 All. 51; Nihal, * Kamakrishna, (1888) 12 Mad. 40. 

(1887) 9 All. 848; Bomtsh Chunder * fenkaUuami, (1890) 14 Mad. 229. 

'annyal v. Siru Mondal, (1800) 17 " Oboyya, (1898) 22 Mad. Ifil. 

al. 852; Sita, (1893) 18 Bom. 212. 

I. P. C.— si 
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Exchauf^fi railway tlcketa. — and B were about to travel by the same train 
I from Benares city. A had a ticket for A^udhia. B had two tickets for Benares 
/ Cantonment. A voluntarily handed over her ticket to B in order that he might 
I tell her if it was right. B, under the pretence of returning A‘8 ticket, substituted 
I therefor one of his own, and kept A’s ticket. It was held that B was guilty of 
I criminal misappropriation rather than cheating.^ 

Explanation 2. — Property found on open plain. — ^Where the accused found a 
gold mokuT (sovereign) on an open plain, and sold it the next day to a shroff for 
its full value and appropriated the sale proceeds, it was held that, in th e absen ce 
of any information as to the circumstances under which the coin was lost, and as 
it' wOil not 'improbable thaFthe property"^ the coin had been abandohed by the 
original owner, the accused could no^'be ranvict^ of criminal misa^ropriatlon.* 
(iie accused found a spanner of no appreciable value in a public roa7 and 
attempted to sell it, it was held that he was not guilty of criminal misappropria- 
tion as his case came under ill. (a).* 

404. Whoever dishonestly misappropriates or converts to his own 
use property,^ knowing that such property was 
in the possession of a deceased person at the time 
of that person’s decease, and has not since been 
in the possession of any person legally entitled 
to such possession, shall be punished with impnsonn\ent of either 
description for a term which may extend to three year.s, and shall 
also be liable to fine ; and. if the offender at the time of such person’s 
decease was tmployed by him as a clerk or servant, the imprisonment 
may extend to seven years. 

miUSTRATIOW. 

Z dies in possession of furniture and money. His servant A, before the money 
comes into the possession of any person entitled to sudi possession, dishonestly 
misappropriates it. A has committed the offence defined in this section. 

COMMENT. — ^This section relates to a description of property peculiarly need- 
ing protection. The offence consists in the pillaging of movable property during 
the interval which elapses between the time when the possessor of the property 
dies, and the time when it comes into the possession of some person or officer autho- 
rized to take charge of it.* 

1. ‘Property.’ — ^The Bombay High Court has held that the word ‘property’ 
does not refer to immoveable property, but only to movable property. Hence, 

' where a person was convicted of misappropriating the house of a deoea^ person, 

' the conviction was annulled.* The Allahabad High Court has dissented froni 
this view. It lays down that this section contains no such express limitation. 
This section and some of the other sections following it refer to property without 
any qualifying description ; and in each the context must determine whether the 

* Saza Hussain, (1904) 25 A. W. h. R. 858. 

0. * M. & M. 864. 

» «ta, (1888) 18 Bom. 212. » Girdhar Dkaramdas, (IW9) €, B. H- 

* Mahadev Gaoind, (1980) 82 Bom. C. (Cr. C.) 88. 
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{ffoperty referred to is intended to be moveable property or property moveable 
or immoveable. Where the accused itj* order to obtain a wrongful gain to the pre- 
judice of a decree-holder whose decree was still pending, removed some rafters 
from a house which was in the possession of a deceased person at the time of her 
death and had not since been in the possession of any person legally entitled to 
it, it was held that the accused were guilty of an offence under this section. The 
property removed by the accused was immovable property so long as it was at- 
tached to the house but became moveable property when it was severed from the 
bouse.^ 

• Of Criminal Breach of Trust. 

405. Whoever, being in any manner entrusted with property, ^ or 

criminsi bteaob of any dominion over property, dishonestly 

misappropriates* or converts to his own use that 
property, or dishonestly uses or disposes of that property* in violation 
of any direction of law prescribing the mode in which such trust* is 
to be discharged, or of any legal, contract, express or implied, which 
he has made touching the discharge of such trust, or wilfully suffers 
any other person so to do, commits “criminal breach of trust.” 

ILLUSTBATIONS. 

(a) A, bang executor to the will of a deceased person, dishonestly disobeys the 
law which directs him to divide the effects according to the will, and approprutes 
them to his own use. A has committed criminal breach of trust. 

(b) A is a warehouse-keeper. Z, going on a journey, entru^ his furniture 
to A, under a contract that it shall be returned on payment of a stipulated sum 
for warehouse-room. A dishonestly sells the goods! A has committed criminal 
breach of trust. 

(c) A, residing in Calcutta, is agent for Z, residing at Delhi. There is an express 
or implied contract between A and Z, that all sums remitted by Z to A shall be 
invest by A, according to Z’s direction. Z remits a lakh of rupees to A, with 
directions to A to invest the same in Company’s paper. A dishonestly disobeys 
the directions and employs the money in his own business. A has committed ciiminal 
breach of trust. 

(d) But if A, in tbelast illustration, not dishonestly but in good faith, believing 
that it will be more for Z's advantage to hold shares in the Bank of Bengal, disobeys 
Z's directions, and buys shares in the Bank of Bengal, for Z, instead of buying Com- 
pany’s paper, here, though Z should suffer los.s, and should be entitled to bring 
a civil action against A, on account of that loss, yet A, not having acted dishonestly, 
has not committed criminal breach of trust. 

(r) A, a revenue-ofiloeT, is entrusted with public money and is either directed 
by law, or bound by a contract, express or implied, with the Government, to pay 
into a certain treasury all the public money which he bolds. A dishonestly appro- 
priates the money. A has committed criminal breach of trust. 

(/) A, a carrier, is entrusted by Z with property to be carried by land or by 
water. A dishonestly misappropriates the property. A has committed criminal 
breach of trust. 

s Baud Khan, (1925) 24 A. L. J. R. 158. 
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406. Whoever commits criminal breach of trust shall be punish- 
ed with imprisonment of either description for 
minihrcM^ oftnwt. ^ term which may extend to three years, or with 
fine, or with both. 


COMMENT. — To constitute this offence there must be dishonest misappropria- 
tion by a person in whom confidence is placed as to the custody or management 
of the property in respect of which the breach of trust is charged. The offence 
of criminal breach of trust closely resembles the o ffence o f c mbezslement under t he 
English law. Offences committed by trustees with regard to .trust property fall 
within the purview of this section. 

Ingredients. — The section requires — 

t(l) Entrusting any person with property or with any dominion over property. 

(2) The person entrusted (a) dishonestly misappropriating or converting to 
his own use that property ; or 

(6) dishonestly using or disposing of that property or wilfully suffering any 
other person so to do in violation , 

(i) of any direction of law prescribing the mode in which such trust is to hr 
dischtfged, or 

(ii) of any legal contract made touching the discharge of such trust. 

This offence consists of any one of four positive acts, namely, misappropriation, 
conversion, user, or disposal of property. Neither failure to account nor brca<'li 
of contract, however dishonest, is actuaUy and itself the offence of criminal breach 
of trust.^ 

The section d^ocs not require that the trust should be in furtherance of any lawful 
object. Offences copimitted by trustees with regard to trust pro)>rrty fail within 
the purview of this section. "Negligence or other misconduct causing the loss vl' 
trust property may make the person entrusted civiily responsible, but will nut 
make him guilty of criminal breach of trust. 

Criminal misappropriation and criminal breach of trust. — In crimiiiHl 
misappropriation the property comes into the possession of the offender by some 
casualty or otherwise, and he afterwards misappropriates it. In the case of criminal ' 
breach of trust the offender is lawfully entrust^ with the property, and he dishonest h 
misappropriates the same, or wilfUUy suffers any other person so to do, instead <>l 
discharging the trust attached to it. 

1. ‘Being in any manner entrusted with property.’ — ^The word ‘entnisird’ 
is not a term of law. In its most general significance all it imports is a handing ovci 
the possession for some purpose which may not imply the conferring of any pro- 
prietary right at all.* The natural meaning of ‘entrusted’ involves tliat the assun d 
should by some real and conscious volition have imposed on the person, to whom 
delivers the goods, some s{)ecies of fiduciary duty.* . A person who obtains possession 
of property by a trick cannot be deemed to have been entmsted with property witlnn 
the meaning of this section. A trust implies confidence placed by one man in anotliei . 

It implies necessarily that the confidence was freely given and that there is a true 
consent. There is no true consent if confidence is obtained as a result of a tricK- 


* DaityttriTripaUiv.Subodh Chandra Simmons, [1927] A. C. 4tl7. 

Chaudhari,' [194Si 2 Cal. 507. » Per Lord Sumner in ibid, 

* Per Lord Haldane in Jbake v. 
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If there was trick there could be no true entrustment. Where the accused obtained 
utensils representing that be was a tindei and would return the utensils on tiih Very 
day after repairing them, but he did not return the utensils and it was found 
that he was not a tinner, it was held that he was guilty of chesting and not of 
criminal breach of trust.^ The complainant executed a hand-note in favour of the 
accused and also pawned omamentswitbhim. The accused then evaded settlement 
of account and return of the hand-note and the ornaments, and so panekas settled 
the total dues at Rs. 155 which the complainant paid, but the accused on the pretext 
of bringing the document from inside the house bolted away. He was charged with 
criminal misappropriation of the sum of Rs. 155. It was held that there was no 
breach of trust because there was no entrustment, the money was not given in trust, 
but in discharge of a debt, and the money became the accused’s property as 
soon as he received it.* 

‘Property. ’ — Criminal breach of trust cannot be committed in respect of hn- - 
movable property,* e.g., standing teak.* But the offence of criminal breadi of 
trust is committed not only by dishonest conversion, but also by dishonest use 
or disposition, and there is nothing in the wording of this sectioi^to exempt from 
the definition of criminal breach of trust dishonest use of immovable property by 
the person entrusted with dominion over it. 

A cancelled cheque comes within the term ‘property.’* 

The word ‘property’ includes the sale proceeds of goods entrusted to the accused.* 

Dominion over property. — ^The property regarding which the offence is alleged 
to have been committed must have b^ ‘entrusted’ to the accused or he must 
have ‘dominion’ over it. Where it is the duty of a Municipal Water Works 
Inspector to supervise and check the distribution of water from the Municipal Water 
Works, he has dominion over the water belonging to bis employers. If be deli- 
berately misappropriates such water for bis own u^e or for the use of his tenants 
for which he pays no tax and gives no information to his employers he is guilty 
of criminal breach of trust.’ 


2. ‘Dishonestly misappropriates.’ — Dishonest intention is the gist of the 
offenee. If a person admits the appropriation alleging a right in himself, no matter 
how unfounded, or sets up an excuse, no matter how frivolous, this offenee is not 
committed. A bare refusal by the accused to allow the removal of a box left in his 
house by the complainant, unless some debt due to him by the complainant is paid, 
does not amount to criminal breach of trust.* 

Wilful omission to account. — If a person receives money which he is bound 
to account for and does not do so, he commits this offence, although no precise 
time can be fixed at which it was his duty to pay over the money.* If a servant, 
immediately on receiving a sum for his master, enters a smaller sum in his master’s 
books, and ultimately accounts to his master for the smaller sum, he may be con- 


* Kundan TiUumal, [19421 Kar. 
288. 

* Hilnarain v. Bednarain, (1944) 
24 Pat. 128. 

* Jugdoum Sinha, (1895) 23 Col. 
372; Shagu: Vishnu, (1897) Unrep. 
Cr. C. 928. 

* V Ka Doe, (1929) 8 Ran. 13. 

* Maula Baksh, (1904) 27 AU. 28. 


• Balthasar, (1914) 41 Cal. 844. 
The head-note of this case is inaccu- 
rate : vide Dwarkadas Haridas, (1928) 
80 Bom. L. R. 1270. 

’ Bimala Charan Boy, (1918) 85 
All. 361. 

• Adinarayana Iyer, (1907) 17 M. L. 
J. 413. 

• Welch's Case, (1846) 1 Den, 190. 
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sidered as embezzling the difference at the time he makes the entry. Tt will make 
no difference though he received other sums for his master the same day, and in 
paying those and the smaller sum to his master together he might give his master 
every piece of money or note he received at the time he made the false entry 

The position of a shroff of a battery with reference to the custody of Goxremment 
moneys entrusted to him being that of a cashier, his failure to produce the entire 
amount of the balance of cash entrusted to him amounts to criminal breach of 
trust.' If a public servant m his capacity as such receives money on a certain 
date and does not include it in his cash balance entered in the register which he 
is required to maintain, there is very strong pritna facie evidence of the money 
having been misappropriated on that date, and he is guilty of embezzlement if he 
does not hand over to his successor the money in his hands due to Government.' 

3. ‘Doshonestly uses or disposes of that property .’ — \ user of property 
comes within this definition when such user causes substantial or appreciable loss to 
the owner of the property or gain to the accused. The use by n printer of certain 
blocks entrusted to him to print the complainant’s catalogue for the purpose of 
printing a rival firm’s catalogue amounts to criminal breach of trust.* The Madras 
High Court has,* however, held that for cipher vTongful loss or gain the property 
must be lost to the owner or the owner must be wrongfully kept out of it. The 
deterioration of an article, such as a turban, by use on the part of the person to 
whom it is pledged, is not such a loss of property to its owner and such a gain to 
the pledgee as to amount to this offence.* 

4 . ‘Trust. ’ — A trust is an obligation annexed to the ownership of property, 
and arising out of a confidence reposed in and accepted by the owner or declared 
and accepted by him, for the benefit of another, or of another and the owner.* 
Hence, where there is no original confidence, there is no trust, and a misappro- 
priation, if punia’iable at all, will be under s. 403. 

Partner. — The wefrds of th« section are wide enough to include the case of a 
partner, if it be proved that he was in fact entrusted with the partnership property, 
or with a dominion over it, and has disnoncstly misappropriated it or converted 
it to his own use.’ 

Wife. — A woman has a joint possession of her husband’s property and cannot, 
therefore, be indicted for disposing of it in any way.* According to English law 
she can be convicted of larceny as a bailee.' 

Pledgee. — ^A person who pledges what is pledged to him may be guilty of this 
offence.*' The accused, in the regular course of his money-lending business, eflecttd 
sub-pledges of the same jewels, for the same amounts juid on the same dates as 
the pled^s made to him, with his financiers or khatadam to raise capital at a lower 
rate of interest. There was no express contract taking away the right to make 
sub-pledges and there >Tas no evidence to show that the sub-pledges were made 

* Hall's Case, (1821) Russ. & Ry. ' Okhoy Coimar Shaw, (1874) 13 

463. Bang. L. R. 307, F.n.; Lnlloo Ghella, 

* Hira Lai, (1907) P. R. No. 19 of (1904) 0 Born. L. R. 553; Debi Prasad 

1908. Bhagat v. Nagar Mull, (1908) 85 Cal. 

* Daya Shankar, (1026) 1 Luck. 1108 ; Jngannaifc, (1931) 38 Bom. L. U. 

®4S. 1518; Bhupendranath Sngha v, Gin- 

* Keshab Chandra Boral v. Nitya- dharilal blagar, (1933) 60 Cal. 1316. 

nund Biswas, (1901) 6 C. W. N. 203. » (1864) Weir, 8rd Edn., 266. 

* (1868) 3 M. H. C. (Appx.) Vi. ' Jane Bobson, (1861) 81 L. J- 

* Indian Trusts Ac-t, II of 1882, (M. C.) 22. 

s. 5. 10 (1871) 6 M. H. C. (Appx.) xxviii. 
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with a dishonest intention. It was held (1) that the accusecd was not guiltjr of 
criminal breach of trust ; (2) that eve^ if the accused had no right to make the 
sub'pledge, he must be deemed to have acted honestly under a mistaken bdlief as 
to the extent of his rights as pledgee, and the sub-pledges of the pledged goods 
could not, in the circumstances, be reagarded as amounting to criminal breach of 
trust.* 


Disputed claims. — person cannot be convicted of criminal breach of trust on 
reftising to give to the complainant money, which is claimed by another person 
as well as by the complainant, and which that person denies is due to the com- 
plainant.* 


CASES. — Breach of trust. — Where the accused were entrusted with some silver 
for the purpose of making ornaments and they introduced copper into the orna- 
ments ;* and where a Magistrate made over a pony, which had been condemned 
by the Municipal authorities as unfit for work, to a person professing to be t#** 
Secretary of a Society for the maintenance of incurable animals, and the Secretary 
afterwards sold it to a fly driver* this offence was held to have been committed. 

A servant of a liquor contractor was entrusted with liquor by his master for 
selling. For selling it, he was to receiye a certain quantity himself, and he was 
to account for the remainder to his master, with whom he had made'a legal contract 
that he would not adulterate it with water before selling it. In violation of that 
contract he mixed water with the liquor, and, having thus increased its quantity, 
sold it at the same rate per gallon as was chargeable for unadulterated liquor, and 
appropriated the profit thus made to his own use. It was held that, having thus 
gained by unlawful means money to which he was not legally entitled, he acted 
dishonestly, and was guilty under this section.* The accused was entrusted with 
a pair of earrings for the purpose of raising Bs. 7 only upon them for the com- 
plainant’s use; but he pledged them for a larger sum, gave Rs, 7 tosthe complainant 
and applied the additional money to his own use wjthout telling him wliat he had 
done. It was held that he was guilty of criminal breach of trust.* 

The manager of a hank received Government Promissory Notes from a constituent 
ns security for overdrafts granted to the latter. Before the overdrafts were satisfied 
the manager returned the Promissory Notes, though siiown in the books of the 
bank as still deposited there, to the constituent and he re-pledged them with other 
banks. It was Iield that the manager was'guilty of criminal breach of trust and 
the constituent of abetment thereof.* 


Violation of legal contract. — ^Tlie accused hired a motor car of the complainant 
company under a liire-purchase system, wliich provided that until the car was fully 
paid for by the accused the car was to remain the “absolute projicrty of the 
company” ; and the accused agreed during the hiring “not to assign, underlet 
or part with the possession” of the car in any way. Whilst the agreement was 
in force the accused pledged tlie car to three different persons on three different 
occasions. It was held tliat the accused was guilty of criminal breach of trust 
as the pledging of the car by him was a violation of the legal contract made by 


* Nemichand Parakh, (1038) Mad. 
639. 

* Raj Kislutre PaUnr v. Joy Krishna 
i>en, (1000) 28 Cal. 362. 

* Babaji Bhau, (1807) 4 B. H. C. 
(Cr. C.) 16. 

* Gaxtri Shankar, (1804) 14 A. W’. 
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‘ Jamsetji, (1888) Unrep. Cr. C. 
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• Gurmiahanly Appalasamy, (1804) 
1 Weir 464. 

’ Sailendra Nath Mitter, [19481 1 
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him in regard to the hire of the car and that violation amounted to diahoneaty.^ 
In a aimilar caae where the aocuaed aold a ijpiotor lorry hired under a "hire-purchaae 
agreement,** the Allahabad High Court held that he waa guilty under thia aection.* 
Where a person takes goods on approval under an agreement that property therein 
wag to pass only if he exercised his option to take them and paid cash in ftill for 
certain articles and in part for others, the trust continues till the option is exercised 
and cash payments made, and he commits criminal breach of trust if be sells tl em 
without such payments.* 

407. Whoever, being entrusted with property as a carrier,^ whar- 

criminni bwach of finger* or warehouse-kecper,® commits criminal 

trust by rstrier, etc. breach of trust in respect of such property, shall 
be punished with imprisonment of either description for a term which 
ip^y extend to seven years, and shall also be liable to line. 

COMMENT.— Those who receive property under a contract, express or implied, 
to carry it or to keep it in safe custody are punishable under this section for a criminal 
breach of duty with respect to such property. 

1. ‘Carrier.’ — A carrier is a person who undertakes to transport the goods 
of other persons from one place to another for hire.* Any one who undertakes to 
carry the goods of all persons indifferently for hire is a common carrier.* 

Jurisdiction. — Where the accused was entrusted with the carriage of a quantity 
of coffee from an estate in Mysore to a firm of merchants in Mangalore, and a portion 
of the goods was abstracted and there was no evidence as to when or where such 
abstraction took place, it was held that the Magistrate at Mangalore had jurisdiction 
to try the accused as there was failure to deliver the goods at Mangalore in accordance 
with the terms of entrustment.' 

2. ‘Wharf Aige:^. ’ — A wharfinger is one who owns or keeps a wl)arf, whicli is a 
broad plain place near some freek or haven, to lay goods and wares on that aie 
brought to or from the water.’ 

3. ‘Warehouse-keeper.’ — A warehouse-keeper is one who keeps a warehouse, 
which is a house to deposit or keep wares in. Ware is an article of merchandise, 

abric, especially in the ]ilural, goods, commodities, merchandise. 

408. Whoever, being a clerk^ or servant* or employed as a clerk 

or servant,® and being in any manner entrusted 
triMt by Sale m in such capacity with property, or with any do- 
minion over property, commits criminal breach 
of trust in respect of that property, shall be punished with imprison- 
ment of either description fora term which may extend to seven years, 
and shall also be liable to fine. 


COMMENT. — Section 881 punishes theft by a clerk or a servant. This section 
inflicts enhanced punishment on such a person for criminal breach of trust. The 
property must have been entrusted to the accused in his capacity of a clerk or a 
servant. A clerk or a servant who takes his master’s property is punishable for tlieit. 

* Moses, (1915) 17 Bom. L. R. 670. • Gisbourn v. Hirst, (1710) 1 Salk. 

• C. J. Cadd, (1928) 45 All. 588. 249. 

• Khitish Chandra JDe* Roy, (1924) * Public Prosecutor v. Podimom 

51 Cal. 706. Beary, (1028) 52 Mad. 61. 

* Wharton, 14tli Edn., p. 104. Wharton, 14th Edn., p. 1064. 
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1. ‘Clerk’.— A clerk in modern usage means a writer in an office, pnblks or 
private, either for keeping accounts on entering minutes. 

2. ‘Servant’. — ^Stoter and servant — a relation whereby a person calls in the 
assistance of others, where his own skill and labour are not sufficient to carry out 
his own business or purpose.* 

3. ‘Employed as a clerk or servant.’ — If a person acts as a clerk or servant 
although there is no kontract binding on him to work, yet so long as be does the 
duties he will come under the category of a clerk or a servant.* 

Where a servant fails to render accoimts and to deliver up the moneys realised 
by him in spite of repeated demands, he uses the property entrusted to him in 
violation of the legal contract made by him with his master and is thus guilty of 
an offence under this section.* This is not a case of accounting and the servant 
is criminally as well as civilly liable to his master.* Security deposit by an employee 
is .. sum which the employer is entitled to retain as long as it is necessary to secure 
him against losses which may be occasioned by the employee’s default. This 
would usually be until accounts between the employer and the employee have been 
adjusted. During such period no one, not even the employee who has noade the 
deposit, may deprive the employer of his right to retain the amount deposited. 
The surreptitious withdrawal l)y the employee of his security deposit before accounts 
have been adjusted amounts to criminal breach of trust on Ae part of the employee.* 
If a servant receive money on his employers’ account and embezzles it, he is guilty 
of a felony, though his employers have no right to it, and are wrong-doers in re- 
ceiving it.* 

Where the accused, who was a paid supervisor of a society connected with the 
co-operative movement, debited Rs. 2 as the pay of a SM’eeper woman, took the 
thumb impression of his nephew against the debit entry, certified the thumb im- 
pression to be that of the sweeper woman, and appropriated thc^unount to him- 
self, it was held that the accused was guilty of criminal bseach of trust, as he 
misappropriated the amount, of forgery under s. 4'l>7, as he caused to be affixed 
to the debit entry the thumb impression of his newphew, and of falsification of 
accounts under s. 477A as he made a false debit entry.’ 

Commission obtained by servant on payment. — With respect to cases where a 
servant, employed to pay a bill for his master, obtains a commission or a reduction 
of price for his own benefit, the law has been thus laid down : “If the account 
is an open one, tliat is, an account of which the items have never been checked or 
settled, and if the transaction amounts to a taxation of the bill and a reduction of 
tile price by the servant, it is obvious that the servant obtains the reduction for 
his master; that the money in his hands always remains the master’s property, 
and that if he appropriates it, he steals it. But if the master himself has settled 
the account with the tradesman for a specific sum, and he sends the servant with 
the m-'ney, and the servant, after making the payment, asks the tradesman for a 
present, then, if the servant takes the present and keeps it, he is not guilty of 
stealing, because he has no intention to steal; the money is given to him by a 
})erson whom he believes to have a right to give it. It may be that, according to 
the strict equitable doctrines of the Court of Chancery, the servant is bound to 

* Wharton, 14th Edn., p. 641. 853. 

* Foulkes, (1875) L. R. 2 C. C. R. • Snrendra Xalh Basu, [1938] 2 

150, Cal. 257. 

* Brij Kishore v. Pandit Chandrika * Rracaff, (1824) 1 C. & P. 454. 

Prasad, (1986) 12 Luck. 77. ’ Keshavrao, (1984) 36 Bom. L. R. 

* WaziT Singh, (1941) 17 Luck. 1120. 
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account to his master for the money. But, however this may be, his act is a very 
different matter from a criminal offence, and. ... he cannot be convicted of criminal 
breach of trust merely because, by a mere equitable doctrine of the Court of Chancery, 
it was obligatory upon him to render an account."* 

The accused who was a Vice-President of a Municipality had received certain 
commission from a firm on the purchase of certain goods made by the Municipality. 
The commission was paid to him personally. It was held that there being no trust, 
the accused was not guilty of an offence under this section.* 

Appropriation by servant of property ordered to be destroyed. — The 
accused, a servant, was ordered by his employers to take certain bags of papers and 
forms belonging to them to their yard and there to bum and destroy them. Instead 
of doing this, the accused carried the papers away to a certain place. It was held 
tbnt the act of the accused did not amount to this offence.* This decision is of 
doubtful authority. The employers remained owners of the bags until destruction 
and failure to carry out their order would be an offence of criminal breach of trust. 

409. Whoever, being in any manner entrusted with property,* 

Criminiii brueb of domlbion ovcr property in his capacity 

frurt ^public wrvant, of ^ public Servant® or in the way of his business 

or by banker, merchant * m m m 

or agent. as a banker,® merchant,* factor,® broker,® attorney’ 

or agent,® commits criminal breach of trust in respect of that property, 
shall be punished with transportation for life, or with imprisonment 
of either description for a term which may extend to ten years, and 
shall also be liable to fine. 

COMMENT. — Tliif section classes together publie servants, bankers, merchants, 
factors, brokers, attorneys anil agents. As a rule the duties of such persons are 
of a highly confldential character, involving great powers of control over the proper! j 
entrusted to them; and a bread) of trust by such persons may often induce serious 
public and private calamity. 

The section rannot be oon.strued as involving that any head of an offiee vlio 
is negligent in seeing that the rules about remitting money to the treasury aie 
observed is ip»o facto guilty of criminal breach of trust; but something moie 
than that is required to bring home the dishonest intention. There should be some 
indication which justilics a finding that the accused definitely had the intention 
of wrongfully keeping Government out of the moneys.* Where, under the rules, a 
public servant is required to lodge in the treasury any Government money in excess 
of that shown due to Government by tlie registers in his hands and the pul)lii‘ 
servant removes the excess from the office cash-box, he is guilty of misappropriation.* 

1. ‘Property.’ — ^Moneys paid to a Postmaster for money-orders ore public 
money; as soon as they are paid they cease to be the property of the remitteis. 
and a misappropriation of such moneys will fall under this section.* 


• Per Pethcrani, C. .1., in Inidad 
Khan, (1885) 8 Ail. 120, 1:18. 

• U. Mavng Gale, (1026) 4 Han. 
128. 

• Preo Nath Chowdhry, (1002) 20 
Cal. 480. 


« Lola Jtaoji, (1028) 80 Bom. h. B- 
624. 

‘ Daya Shankar, (1026) 1 Luck. 
345, 

• Juala Prasad, (1884) 7 All. l'f'i> 
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2. *In his capacity of a public aervaat.* — It it not neoessaty that the pn^ierty 
should be that of Government, but that it should have been entrusted to a public 
servant in that capacity.* 

3. ‘Banker.* — banker is one who receives money to be drawn out again as 
the owner has occasion for it, the customer being lender, and the banker borrower, 
with the suspcradded obligation of honouring the customer’s cheques upto the 
amount of the money received and still in the banker’s hands.* The word ‘banker’ 
includes a csashier or shroff.' 

4. ‘Merchant.’ — merchant is one who traffics to remote countries; also 
any one dealing in the purchase and sale of goods.* 

5. ‘Factor’ is a substitute in mercantile affairs ; an agent employed to seU 
goods or merchandise consigned or delivered to him or for his principal, for a 
compensation commonly called foctorage or commission.* 

6. ‘Broker’ is an agent employed to make bargains and contracts between 
otlier persons in matters of trade, commerce and navigation, by explaining the 
intentions of both parties, and negotiating in such a manner as to put those who 
empioy him in a condition to treat together x>ersonally. More commonly he is an 
agent employed by one party to make at>inding contract with another.* 

A factor is entrusted with the possession as well as the disposal of property; a 
broker is eniployed by contract about it without being put in possession.’ 

‘Attorney’ is one who is appointed by another to do something in his 
absence, and who has authority to act in the place and turn of him by whom he 
is delegated.* 

8. ‘Agent’ is a person employed to do any act for another, to represent another, 
in dealing with third persons.* The trustee of a temple is an agent of the deity, 
and if he misappropriates temple jewels he is guilty under this section.** Where 
it is a servant’s duty to account for and pay over the moneys received by him at 
stated times, his not doing so wilfully amounts to embezzlement.** 

CASES. — Guilty. — Public servant. — A clerk in a record room made over a 
document forming part of a record in his custody to a person who was entitled to 
the document, but who would otherwise have had to present an application on 
stamped pa))cr in order to secure its return in a legal manner. It was held that the 
clerk was under the above circumstances rightly convicted under this section.*' 
A postmaster who had to pay to the holders of certain cash certificates the money 
due thcieon at a certain rate, paid the holders at a lower rate and appropriated 
tile difference himself. It was held tliat he was guilty of an offence under this 
f'cetion.** A Sanitary Inspector who misappropriated night soil was held guilty 
under this section.** 

Not guilty — Public servant . — \ certain consignment of rice lay unclaimed at 
Ihe docks and was advertised for sale by auction by the Port Commissioners. But 
the rice was found to be in a rotten condition and was ordered to be destroyed by 
,, * ^”* Soonder Poddar, (1878) 2 * Wharton, 14tl» Edn., p. 95. 

* The Indian Contr^t Act (IX 

* Whatton, 14th Edn., p. 109. of 1872), s. 182. 

R* No.lO of *» AJuthusami Pillai, (1895) 1 Weir 

Vt barton, 14th Edn., p. 649. ** Chandra Prasad, (1926) 5 Pat. 

I Ibid., p. 400. 578 

7 “ Ganga Prasad, (1904) 27 All, 260. 

Stevens v. Biller, (1883) 25 Ch. *» Sita Bam, (1019) 42 AU. 204. 

‘‘I- ** Hon Lai, (192‘2) 45 AU. 282. 
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the Health Department of the Corporation of Calcutta. It was entrusted for the 
purpose of destruction to the accused, whit were Inspectors in that Department; 
but they sold the same to a third party and retained the proceeds of such sale. It 
ttas held that they were not (piilty of any offence under the Code, though they 
might have been guilty of infringing a departmental rule.* 

Director. — Where the directors of a bank paid dividends out of deposits, when 
there were no profits, thereby causing gain to persons to which they were not en 
titled, and wrongful loss to depositors, they were held guilty under this section.' 
The mere passing of an incorrect balance-sheet does not amount to an offence 
under this section.' 

Of the Receiving of Stolen Property. 

410. Property, the possession whereof has been transferred by 

theft, or by extortion, or by robbery, and property 

Stolen property. . • l i. l • • ii • j. J • 

which has been criminally misappropriated or m 

respect of which criminal breach of trust has been committed, is 

designated as “stolen property,” .whether the transfer has been 

made, or the misappropriation or breach of trust has been committed, 

within or without British India.* But, if such property subsequenty 

comes into the possession of a person legally entitled to the possession 

thereof,* it then ceases to be stolen property. 

411. Whoever dishonestly receives or retains* any stolen property,* 

Dirtionertiy reoeiv- knowing or having reason to believe the same to 

ing rtoiea proprrty. stolen property,® shall be punished wth im- 

prisonment of eifher desoription for a term which may extend to three 
years, or with fine, or with both. 

COMMENT. — Section 410 explains what comes under the words ‘stolen pro- 
perty.’ Things which have been stolen, extorted, or robbed, or which have been 
obtained by criminal misappropriation or criminal breach of trust ron>c under tfu- 
extended signification given to these words. The essence of the offence of rereiving 
stolen property under a. 411 consists in the receipt or retention, witli a full know- 
ledge at the time of receipt, tliat the property was obtained in one of the wins 
-specified in s. 410. It is immaterial whether the receiver knows or not who stola it. 
The secjtion does not apply to th e actpal thi ef. The class of persons against 11110111 
It is directed js-a«law to whom these alternative words apply — “ knowing o r havioi! 
reason t o believe t he same to b^stolen prope rtj^* Unless the right of ownersliip 
in the property was lost to the owner by^e commission of any of tlie offences 
enumerated in s. 410, the property could not be said to be stolen property.' 

The receipt or retention must take place within British India, unless the person 
receiving or retaining out of British India is a British subject. A subject of an 
Indian State, who is guilty of receiving stolen property within that State, is not 
liable to be punished under the Code.* 

, * Wilkinson, (1898) 2 C. W. N. 210. « John, (1901) 23 All. 266. 

' Moss, (1893) 16 AU. 88; Daulat • Phul Chand Dube. (1920) 52 AH- 

JBai, (1015) P. R. No. 28 of 1915. 200. 

' Giles $eddon v. Loane, (1910) 11 * Ounna, (1926) 48 AU. 087. 

Cr. L. J. 624. 
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1. ‘Whether the transfer has been made,....wlthJn or wHhont British 
India.’ — Where there is a dishonest mtention in British India of property stolen j 
elsewhere it is no defence by the accused, being a foreign subject, that the propertyj 
was stolen by htanself, he not being liable to be tried, convicted, or punished by thd 
British Court for the theft.^ Where a Neapalese subject, having stolen cattle in 
Nepal, brought them into British territory, it was held that he could not be cem* 
victed of theft, but that he might be convict ed of an offence imder this 
Similarly, where the accused, a subject of an Indian State, committed a theft at 
Rajkot (Indian State) and brought the property to Thana (British territory), it 
was held that he could not be tried for theft, but that he might be tried under this 
section for retaining stolen property.* 

2. ‘But, If such property subsequently comes into the possession of 
a person legally entitled to the possession thereof.’ — If the owner of thei 
stolen property somehow resumes possession of the stolen property before it8^e*| 
ceipt by the person accused of receiving it, it ceases to be stolen property, and tfael 
accused cannot be convicted of receiving it knowing it to have been stolen.* If\ 
stolen goods are restored to the possession of the owner, and he returns them to the 
thief for the purpose of enabling him tp sell them to a third person, they are nO' 
longer stolen goods, and the third person cannot be co nvicted of receiving stolen 
goods, altho ugh he received them belie ving them to be stolen. Where, therefore, 
tlic goods were found by th^ownerlntEe pocllfets~ot the thief, and the owner sent 
lor a policeman who took the goods, but subsequently returned them to the thief, 
who was sent by the owner to sell them where he had sold others, and the thief 
then went to the shop of the accused and sold the goods, and gave the money to 
the owner, it was held that the accused was not guilty of receiving stolen goods, 
inasmuch as they were delivered to him under the authority of the owner by a 
]ierson to whom the owner had bailed them for that purpose.' * 

If a person buys in go od fa ith property which hasdbeen stole’n be does not acquire! 
any ownership therein.* ^ I 

''sT ‘DlsBoheslIjrFeceivea or retains.’ — The offences of receiving and retain- 
ing arc different. Dishonest ‘retention’ is contradistinguished from dishonest ‘re- 
ception.’ In the former offence the dishonesty sui>ervene8 after the act of acquisition 
o f possess ion, while in the latter dishonesty is contemporaneous" witbr3ie~acr of 
such acquiiitipn. Every person who retains possession of property dl^onMtly, 
possesses and continues to possess it dishonestly so long as he retains it dishonestly, 
but every person who possesses and continues to possess dishonestly, does not ‘re- 
tain’ dishonestly within the meaning of s. 411. Neither the thief nor the receiver 
of stolen property commits the offence of retaining such property dishonestly 
merely by continuing to keep possession of it. To constitute dishonest retention, 
there must have been a change in the mental element of possession, — possession 
always subsisting animo et facto —from an honest to a dishonest condition of the 
mind in relation to the thing possessed. A simple illustration is the case of a pawn- 
broker who receives property in pledge honestly, and subsequently discovering it , 
to be stolen property, notwithstanding mentally resolves to keep it for his own 
beMflt. In the absence of a ny ac t amount ing to mi sanuropriation or conversion I 

V* Ja/ar (1803) P. R. No. 80 of • riWensAry, [1802] a Q. B. 607. * 
1804. * /Jolnn, (1855) 6 Cox 440. 

' d^unkarCope, (1880) 6 Cal. 807. * Illusixation (a) to s. 108, Indian 

* Abdul Latib vaUtd Abdul Kahi- Contract Act, 1872. 
man, (1885) 10 Bom. lrtr>. 
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) of t he prop erty to lus own uee. the pavm-brok^cguld n ot be c onvicted under s. 403 
nf criminal miaapprnpriatinn^ but he mighfobe held to Jiave committed t^ offence. 
Thus a person cannot be convicted of ‘receiving’ if lie had* no guOtylStOWiedge at 
the time of receipt. But he is guilty of ‘retaining’ if he subsequently knows or 
has reason to believe that the property was stolen.' The offence of dishonest re- 
tention of stolen property may be complete without any guilty knowledge at the 
time of receipt.' 

Manual possession not necessary for receiving. — It is not necessary that the 
accused should have had manual possession of the goods. 'Where the consignee 
presented a railway receipt for certain stolen goods to the Station-master, paid 
the freight and received formal delivery of the package from the latter, it was held 
that the goods had come to be not merely in the potential possession of the con- 
signee but actually within his power and unrestricted control, though he had not 
rdnoved them from the station where they were then lying, nor made any attempt 
to do so, and that he had received them within the meaning of s. 411.* 

4. ‘Stolen property’. — ^Property into or for which the stolen property has 
been converted or exchanged is not stolen property.* Hence money obtained u]>on 
forged money-orders,* or an ingot obtained by making stolen jewellery,' is not 
stolen property. 

5. ‘Knowing or having reason to believe the same to be stolen pro- 
perty.’ — ^The offence made pimishable is not the receiving stolen property from 
any particular person, but the receiving su^ property knowing it to be stolen. 
The word ‘belie Ve’ "is a much stronger .wor d than suspec t, and it invorves ” tlic 
necessity o7 showing that the circumstances were such that a reasonable man niust 
have, felt convinced in hls mi nd th at the property with whicl» he was dealing must 
be. stolen propo’ty. It was not Sufficient to show that the accused was carchss 
or that he had reasen to susi^ct that the proiMirty was stolen, or that he did not 
make sufficient inquiry to ascertain whether it had been lionestly acquired.’ lint 
a person is not guilty of this offence although at the time of receiving the propt rt> 
be erroneously believes it to be stolen* or where the articles are not of an unusual 
character but are such as easily pass from hand to hand.* Where the accused wiis 
found in British India in possession of a horse stolen shortly before from a vilhige 
in an Indian State knowing tiiat it had been stolen, it was held that he was guilty 
under this section.’* 

Properly stolen from different owners. — Where there is no evidence tiiut 
articles stolen from several persons were received on different dates, the dishoiK st 
receipt of the same is a single offence under this section, and a person tried on a 
dharge thereunder, in respect of the retention of some of the articles on a certain 
date, cannot be tried, on a similar charge, in respect of other articles of which 1 c 
was in possession on such date.” Where the proiierty stolen formed tlie contenis 
of a single parcel, a single offence in respect of all the articles contained in the pairrl, 

' Per Flowden, J.. in Najibulla * Svblia Chand, supra. 

Khan, (1384) P. R. No. 18 of 1884. ’ Bongo Timaji, (1880) 6 Bom. 40‘.!. 

* (1869) 4 M. H. C. (Appx.) xUi. 408; Goya Prasad, (1931) 6 Luck. 658. 

* Shnvdhar Sukul, (1913) 40 Cal. ■ Issup, (1888) Lnrep. Cr. C. 389. 

990. • Bavaji, (1892) Unrep. Cr. C. 504. 

« Subha Chand, (1881) P. R. No. 39 *• Mul Chand. [10431 Lah. 62. 

of 1881. >' Ganeah Sahu, (1923) 60 Cal. 594; 

* Monmohun Boy, (1875) 24 W. R. Jshan Mtuhi, (1888) 15 Cal. 611; Sluo 
(Cr.) 33. Charan, (1923) 45 A.U. 485. 
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aad not sq>arate offences in respect of the different articles, should be treated as 
the basis of the conviction.^ » 


CASES. — Res nullius cannot be subject of receiving. — AVhere a bull was let 
loose as a part of a religious ceremony, and was the property of no one, it was held 
that it could not be the subject of an offence under this section,* as the original 
owner had surrendered all his rights as its proprietor and that it was nuUiug pro- 
prieUu. 


412. Whoever dishonestly receives or retains any stolen property, 
DiBbonetUy receiving possession whereof he luiows or has reason to 


property etolen in the 
couimwoiiof a daco* 
ity. 


believe to have been transferred by the commis- 
sion of dacoity, or dishonestly receives from a 
person, whom he knows or has reason to believe to belong or to ha^^e 
belonged to a gang of dacoits, property which he knows or has reason 
to believe to have been stolen, shall be punished with transportation 
for li£e, or with rigorous imprisonment for a term which may extend to 
ten years, and shall also be liable *to fine. 


COMMENT. — ^This section was enacted to stamp out the offence of dacoity 
which was very rampant when the Code came into force. It refers to persons 
other than actuai dacoits. It provides the same punishment to a receiver of pro- 
perty obtained in dacoity as to dacoits themselves. 


413. Whoever habitually receives or deals in property which he 
iiabitusib dealing in knows or has reason to believe to be stolen property, 
stolen properly. shall be puiiishcd with transportation for life, 

or with imprisonment of either descriptioA for a term wliich may 
extend to ten years, and shall also be liable to fine. 


COMMENT. — ^This section punislies severely the common receiver or profes- 
sional dealer in stolen property. One who casually receives stolen property is 
punished under the two preceding sections according to the taint attaching to 
the property. A person cannot be said to be a habitual receiver of stolen goods 
who may receive the proceeds of a number of different robberies from a number of 
different thieves on the same day. It must be shewn that tlie property was received 
on different occasions and on different dates.* 


414. Whoever voluntarily assists in concealing or disposing of or 
Auutiiig in conceal- making awav with property which he knows or 

Jiiciit ul itolen pro- . ° ^ L x uii 

porty. has reason to believe to be stolen property, shall 

be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both, 

COMMENT. — This section requires two things — 

1. Voluntary assistance in concealing or disposing of or making away with 
property, 

’ Bam Pershad, (1924) 2 Ran. 80. * Baburam Kansari, (1891) 10 Cal. 

' Bandhu, (1885) 8 AU. 51; Nibal, 190. 

(1887) 9 AU. 848. 
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Z. Knowiedge or reason to believe that such property is stolen property. 

The Bombay High Court has held, differing from earlier cases, that persons dis- 
honestly receiving property could be charged with and convicted of concealing 
or disposing of it under this section.* 

CASE. — The accused was the driver of a taxi, which was canying several per- 
sons who had hired it. While on its way the taxi stopped at a place for some reason, 
not known, and two of the passengers got down from the taxi and within a distance 
of about three and a half yards from the taxi they suddenly and without premedita- 
tion attacked, injured and robbed a man of his purse containing about Rs. SO. 
The robbers tiien boarded the taxi and the driver, in spite of the cries of the victim, 
drove away as fast as he could. It was held that the driver Msisted the robbers 
in making away with the money so robbed and was guilty under this section.* 

. Of Cheating. 

415 . Whoever, by deceiving any person,* fraudulently ordishonestly 

^ induces the person so deceived to deliver any 

property to any person,* or to consent that any 
pei^n shall retain any property,* or intentionally induces the person 
so deceived to do or omit to do anything which he would not do or omit 
if he were not so deceived,^ and which act or omission causes or is likely 
to catue damage or harm to that person in body, mind, reputation or 
property,* is said to “cheat.” 

Explanation. — dishonest concealment of facts is a deception within 
the meaning of this section. 

„ ILLUSTRATIONS. 

(a) A, by falsely pretendihg to be in the Civil Service, intentionally deceiic*- 
Z, and thus dishonestly induces Z to let him have on credit goods for which iic 
does not mean to pay. A cheats. 

(b) A, by patting a counterfeit mark on an article, intentionally deceives '/. 
into a belief that this article was made by a certain celebrated manufacturer, and 
thus dishonestly induces Z to buy and pay for the article. A cheats. 

(c) A, by exhibiting to Z a false sample of an article, intentionally deceives 'I 
into believing that the article corresponds with the. sample, and thereby dishonest 
induces Z to buy and pay for the article. A cheats. 

(d) A, by tendering in payment for an article a bill on a house with which .V 
keeps no money, and by which A experts that the bill will be dishonoured, inten- 
tionally deceives Z, and thereby dishonestly induces Z to deliver the article, intend 
ing not to pay for it. A cheats. 

(e) A, by pledging os diamonds articles which he knows are not diamond, 
intentionally deceives Z, and thereby dishonestly induces Z to lend money. A 
cheats. 

(/) A intentionally deceives Z into a belief that A means to repay any miiiu> 
that Z may lend to him and thereby lUshonestly induces Z to lend him monei. 
A not intending to repay it. A cheats. 

* ^bdul Oani, (1025) 27 Bom. L. followed. 

R. 1878, 49 Bom. 872, Jethalal, (1005) * Uari Singh, [1040] 2 Cal. 9. 

29 Bom. 449, 7 Bom. L. R. 527, not 
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(g) A intentionally deceives Z into a belief that A means to deliver to Z a oertidn 
quantity of indigo plant wliich he does n*t intend to deliver, and fheteby dishonestly 
induces Z to advance money upon the faith of such delivery. A cheats ; but if A, 
at the time of obtaining tire money, intends to deliver the indigo plant, and after- 
wards breaks his contract and does not deliver it, he does not ciheat, but Is liable 
only to a civil action for breach of contract. 

(k) A intentionally deceives Z into a belief that A has performed A*s part of 
a contract made with Z, which he has not performed, and thereby dishonestly 
induces Z to pay money. A cheats. 

(i) A sells and conveys an estate to B. A, knowing that in consequence of 
such sale he has no right to the property, sells or mortgages the same to Z, with- 
out disclosing the fact of the previous sale and conveyance to B, and receives the 
purchase or mortgage money from Z. A cheats. • 

COMMENT. — In most of the foregoing offences rel ating to property the offende r 
merely got possession of the tliing_in question, but in the case of ch eatin g he obtains 
i mssession ~Drue nronertv in it. 

The authors of the Code observe : **We propose to make it cheating to ob*i»j«» 
property by deception in all c ases w hefe tiie property is fr audule ntly ob tain^ ; 
that is tdsay, in all cases where the intention of th^person who has by deceit obtain- 
ed the property was to cause a distribution of property which the law pronounces 
to be a wrongful distribution, and in no other case whatever. However inuii oral 
a deception may be, we do not consider it as an offence against the rights of pro- 
perty if its object is only to cause a distribution of property which the law recognises 
as rightful. 

“We propose to punish as guilty of cheating a man who, by false representa- 
tions, obtains a loan of money, not meaning to repay it ; a man vAo, by false re- 
presentations, obtains an advance of money, not meaning to perform the servioe 
or to deliver the article for which the advance is given ; a man who, by falsely 
pretending to have performed work for which he was hired, obtains pay to which 
^ is not entitled. 

“In all these cases there is deception. In all, the deceiver’s object is fraudu- 
lent. _He intends in all these cases to acquire or retain wrongful possessiem oi | 
that to which some other person has a better claim, and which that other person i 
is entitled to recover by law. In all these cases, therefore, the object bus been > 
wrongful gain, atte nded witli wrongful loss. In all, therefore, there has, according 
to our definition, been cheating.’’* 

English law. — ^AVhoever shall by any false pretence obtain from any otiier person 
any chattel, mon«y, or valuable security, with intent to defraud, shall be guilty 
of misdemeanour. The definition of clicating as given m s. 415 is much wider and] 
in clude., a promise as to future conduct not intended to be ke pt and also damage | 
or harm to a puson in body, mind, reputation or property. 

Ingredients. — The section requires — 

(I) Deception of any person. 

(>!) (a) Fradulcntly or dishonestly inducing that person 
(i) to deliver any property to any person ; or 
(it) to consent that any person shall retain any property ; or 
(b) intentionally inducing that person to do or omit to do anything which 
he would not do or omit ifhe were not so deceived, and which act or omission causes 

* Note N, pp. 164, 166. 


L P. C.— sa 
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cr is likely to cause damage or harm to that person in body, mind, reputation or 

property. • _ 

In the definiti nn of cheating there are set forth two separate classes of acts iriiicb 
the person deceived may be induced to do. In the first place he may be induced 
to deliver any property to any person or to consent that any person shall retain any 
properly. The second class of acts set forth in the section is the doing or omitting 
to do anything which the person deceived would not do or omit to do if he were 
not so deceived. In the first class of csises the inducing must be fraudulent or 
dishonest. In the second class of acts the inducing must be intentional. 

Tlje dofmilion of the offence of cheating embraces some cases in which no transfer 
of property is occasioned by the deception and some in which such a transfer occurs ; 
for these eases generally provision is made in s. 417 of the Code. For cases in which 
property is transferred a more specific provision is made by s. 480. 

*The offence of cheating is not committed if a third party, on whom no decep- 
tion has been practised, sustains pecuniary loss in consequence of the accused’s 
act.! 

Cheating and extortion. — The offence of cheating must, like that of extortion, 
be comriiitted hy the wrongful obtaining ^of a consent. The difference is, that the 
extortioner obtains the consent by intimidation, and the cheat by deceptiea.' 

Cheating, criminal breach of trust, and criminal misappropriation. — 
Cheating differs from the last two offentes in the fiwd that the cheat takes posses- 
sion of property by deeeption. There is wrongful gain or loss in both cases and in 
both eases there is inducement to deliver proi>erty. 

1. ‘Deceiving any person. ’ —Deceiving means causing to believe what is 
false, or misleading as to ii matter of fact, or leading into error. Whenever a person 
fraudulently r^rescnls as an existing fact that which is not an existing fact, he 
commits this offence. A wilful misrepresentation of a definite fact with intent 
to defraud, cognizable by th* senses — as where a seller represents the quantity of 
coals to be fourteen ewt. whereas it is in fact only eight ewt., but so packed as 
to look more ; or where the seller, by manoeuvring, contrives to pass off tasters 
of cheese as if extracted from the cheese offered for sale, whereas it is not — is a 
cheating.* 

The person deceived need not be a definite person to whom the false representa- 
tion is made. 

It is not necessary that the false pretence should be made in express words; 
it can be inferred from all the circumstances attending the obtaining of the pro- 
perty,* or from conduct.* If a person orders out goods on credit promising to 
pay for them on a particular day knowing that it was inipossible for him to pay, 
this would amount to cheating. But the mere fact that he is in embaTrassed cir- 
cumstances does not lead to sueh inference.* 

Where a person knows that the statements made by another are false, but still 
acta upon them with a view to entrap that person, the accused will be guilty not 
of the principal offence of attempt to commit it. If a person buys milk knowing 
it to be watered in order to prosecute the seller, the conviction cannot be of cheating 
but of attempt to cheat.’ M wrote a letter to the Currency Office at Calcutta, 

^ Sundar Singh, (1004) F. R. No. 25 32 Cal. 041. 

of 1004. * Mohsinbhai, (1031) 84 Bom. L. 

> Note N, p. 163. R. 313, 56 Bom. 204. 

• tfoss, (1860) 8 Cox 262. * Ibid. 

* Maria Giles, (1865) 10 Cox 44; ’ Kalee Modock, (1872) IS W. R. 

Khoda Bux v. Bakeya Mundari, (1005) (Cr.) 61. 
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enclosing the halves of two Government currency notes, stating that the other 
halves were lost, and inquiring what ste|)s should be taken for the recovc^ry of the 
value of the notes. The Currency Office having upon inquiry discovered that the 
amount of the notes had been paid to the holder of the other halves and that the 
notes had been withdrawn from circulation and cancelled, sent M the usual lorm 
claim to be filled up and returned to it. It appeared from the evidence that the 
Currency Office never contemplated paying M in respect of the notes. The form 
was filled up and signed by M and returned by him to the Currency Office. It was 
held that, although there was no intention on the part of tlie Currency Office to pay 
the amount of the notes, M was guilty of attempt to cheat.^ 

2. ‘Fraudulently or dishonestly Induces the person so deceived to de* 
liver any property.’ — ^The words ‘fraudulently’ and ‘dishonestly’ do not govern 
the whole of the definition of cheating. The section is divided into two parts, tlse 
second of which provides for the case of a person who, by deceiving another in- 
tentionally, induces the person so deceived to do an act which causes or is likely 
to cause damage or harm although the deceiver has not acted fraudulently or dis- 
honestly.' To describe consequences of an act to be more serious than, in fact, 
they were likely to be, may be decehing, >but is not cheating if done without any 
fraudulent or dishonest intention. Thus, to induce a son to pay his father’s debts, 
by acting merely on his fear of consequences to his father, is not cheating.* 

3. ‘Or to consent that any person shall retain any property. ’ — It is cheating 
whether a deception causes a person fraudulently or dishonestly to acquire property 
by delivery, or to retain property already in his possession. 

4 . ‘Intentionally Inducing that person to do or omit to do anything 
which he would not do or omit, etc.’' — ^Intention is the gist of the oflenoe. ’The 
person cheated must have been intentionally induced to do an act 4rhich be must 
not have done or to omit to do an act which he would have done, owing to the 
deception practised on him. The intention at the time of the offence and the 
consequence of the act or omission itself have to be considered.* Intent refers to 
the dominant motive of action, and not to a casual or merely possible result.* 

5. ‘Which act or omission causes or Is likely to cause damage or harm 
to that person In body, mind, reputation or property. ’ — The damage must be 
the direct, natural or probable consequence of the induced act. 'The resulting 
damage or likelihood of damage may not be within the actual contemplation of the 
accused when the deceit was practised. The person deceived must have acted 
under the influence of deceit, and the damage must not be too remote.' 

Railway waggons are ‘property’ within the meaning of this term. They are< 
the property of the railway company. They are not as property delivered to a 
colliery merely by being taken to the colliery siding, although the collieiy' are en- 
titled to load the waggons. The unauthorized allotment of more waggons to a 
colliery than they were entitled to, through the fraudulent or dishonest acts of the 
servants of a railway company, would not cause or would not be likely to cause 

* The Gmenment of Bengal v. * Hartndra Nath Das v. JyotUh 
Vmesh Chunder MUter, (1888) 10 Cal. Chandra Datta, (1924) 52 Cal. 188. 

310. * Ibid. 

* Mohabat, (1880) P. R. Mo. 20 of * Legal Bemeftdrrancer v. Mansnatha 

1889. Bhusan Chatlerjee, (1023) 51 Cal. 250; 

* Baj Coomar Bantrjee, (1864) W. Harendra Nath Das v. JyoHsh Chandra 

R. (Cr.) (Gap No.) 25. Datta, supra. 
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any appwciable damage to the railway company’s i^utation, as the damage would 
be too remote.* ' 

Explanatton.— The Explanation refers to the actual deception itself and not to 
the concealment of a deception by some one else. 

The giving of a cheque on a bank as payment for goods or in payment of a debt 
amounts to a representation that the drawer has authority to draw on the bank 
for that amount and that the cheque is a good and valid order for the payment 
of its amount and that the cheque will be paid.* The accused presented a cheque, 
in part payment of goods purchased, to A, a shop salesman, who sent for R, and 
there was a conversation between them in a language which the accused did not 
understand, and R thereupon cashed the cheque, and the amount, less the discount 
and the price of the goods, was paid to the accused. It was held that the offence 
of cheating R was established, as the tender of the cheque as a genuine one carried 
with it the representation to R, through A. that it would be honoured on presenta- 
tion, and that the omission to disclose to A, the fhct that be had no money in the 
bank to meet the cheque, and that it would be dishonoured on presentation, was 
a dishonest concealment under this Explanation.* 

Putting. — ^The authors of the Code* observe : “If all the misrepresentations 
and exaggerations in which men indulge for the purpose of gaining at the expense 
of others were made crimes, not a day would pass in wliich many thousands of buyers 
and sellers would not incur the penalties of the law. It happens hourly that an 
article which is worth ten rupees is affirmed by the seller to be cheap at twelve 
rupees, and by the buyer to be dear at eight rupees. Tlie seller comes down to 
eleven rupees, and decLu-es that to be lus last word ; the buyer rises to nine, and 
says that be will go no higher ; the seller falsely pretends that the article is un- 
usually good d>f its kind, the buyer that it is unusually bad of its kind ; the seller 
that the price is likely soon to rise, the buyer that it is likely soon to fall. Here 
wc have deceptions practiseSi for the sake of gain, yet no judicious legislator would 
punish these deceptions.’’* 

A simple misrepresentation of tlie quality of goods is not a false pretence.' In 
order to obtain an advance of money on a large quantity of plated spoons the de- 
fendants represented to a pawnbroker tliat they were of the best quality, that 
they were equal to Klkington’s A, that the foundation was of the best material, 
and tliat they had as much silver upon them as Elkington’s A. The jury found 
that these representations were wilfully false, and that by means of them an advance 
of money was made. It was held that the representation being a mere exaggera- 
tion or puffing of the quality of the goods in the course of a bargain, it was not 
a false pretence.* The accused induced Uie prosecutor to buy certain plated goods 
at on auction for £7 on tlie representation that they were the best silver plate, 
lined with gold, and worth £20. The foundation of the goods was Britannia inetel. 
instead of nickel as the best goods, covered with a transparent film of silver, and 
they were worth only about 30s. It was held that there was no false pretence.’ 
But when the thing sold is of an entiiely different description from what it is re- 
presented to be, and the statements made are not in the form of an expression oi 


* Legal Jicmetnbrancer v. Manmatlta 
Bhusan Chatterjee, (1923) SI Cal. 230; 
Haimdra JSath Das v. Juotish Chandra 
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* Keshavji Madhaim, (1080) 82 Bom. 
L. R. S62. 


* MarHndale, (1024) 62 Cal. 847. 

* Note N, p. 163. 

' Bryan, (1857) 7 Cox 812. 
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opinion or mete praise, the offence of cheating is committed. Where the accused 
induced the prosecutor to purchase a chpin from him by fraudulently representing 
that it was 15*carat gold, when it was only of a quality a trifle better than fl-carat, 
knowipg at the time that he was falsely representing the quality of the chain as 
15-caiat gold, it was held that the statement that the chain was IS-carct goid, 
not being mere exaggerated praise, nor relating to a mere matter of opinion, but 
a statement as to a speciflc fact within the knowledge of the accused, was a false 
pretence.* 

CASES. — Inducing person deceived to deliver property. — Where a person 
hired certain property for use at a wedding, paying a portion of the hire, and giving 
a written premise to pay the balance of the hire, and to restore the property after 
the wedding he being well aware that there was to be no wedding, and intending, 
when he got the property, to apply for its attachment in a civil suit in respect of 
an alleged claim;* and where the accused received a Government promissory noite 
promising to return certain jewels pledged to them but not intending to do so, 
and they subsequently claimed to retain the note for another debt alleged to be due 
to them by the sender,* this offence was held to have been committed. 

Misrepresentation as to caste. — ^To palm off a woman as belonging to a caste 
different to the one to which she really belongs with the object of obtaining money 
amounts to cheating.* 

Inducing person deceived to do something — Where a prostitute communi- 
cated syphilis to a itutn who had sexual intercourse with he i on the strength of 
her representation that she was free from disease, it was held that this offence was 
committed.' 

Vendor and purchaser. — The selling of milk and water in about equal propor- 
tion as pure milk was held to support a finding of cheating.* Where tlie vendor i 
of immovable property omitted to mentior that there was an incumbrance on the ] 
property, it was held that he could not be convicted of icheating unless it was shown 
either that he was asked by the vendee whether the property was incumbered 
and said it was not, or that he sold the property on the representation that it was 
unincumbered.* 

Where property is delivered, fraudulent or dishonest Intention on the 
part of the accused is necesssary : where any act Is done through deception, 
that act should have caused damage or harm. — \Miete the accused secretly 
entered an exhibition building without having purchased a ticket and was there 
apprehended, it was held that such act did not amount to cheating.' If the accused 
had said to the door-keeper that he had a ticket, and bad thus obtained access to 
the building, it would have been cheating. Where a person who purchased rice 
from a famine relief ofilcer at a certain rate on condition that he should sell it at 
a pound less, was convicted of cheating because he did not sell it at the rate agreed ' 
on, it was held that as there had been no wrongful gain or loss to any one, no offence 
was committed.* tVhere a person put the name of a painter upon tlie copy of 
one of his pictures, in order that it might pass off as the originai picture, it was 

I Ardley, (1871) L. R. 1 C. C. R. 1918. 

301. • Bakma, (1886) 11 Bom. 59. 

» Kadir Bum, (1871) .1 N. W. P. » Nana, (1880) ITnrcp. Cr. C. 145. 

16- ’ Biihan Das, (1905) 27 All. 661. 
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* Komttl Dass, (1865) 2 W. R. (Cr.). » haf Mahomed, (1874) 22 W. R. 

7; Jhanda Singh, (1917) P. R. No. 6 of (Cr.) 82. 
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held that he had contmitted this offence.* Under the Code it would amount to 
forgery as well. i 

False entrlea. — ^Where the accused was requested to make an entry in a book 
of accounts belonging to the complainant, to the effect that he was indebted to the 
complainant in a certain sum found due on a settlement of accounts, instead of 
making this entry entered in a language not known to the complainant that this sum 
had been paid to the complainant, it was held that he had committed an offence 
of attempt to cheat.* 

Passengers by railway. — ^Where a passenger travelled in a carriage of higher 
class than that for which he had paid fare,* and where a passenger gave some part 
of this luggage to a ro-passenger to evade the charge for overweight,* it was held 
that this offence was not committed. Where a man endeavoured to evade paynoent 
of a railway fare by the production of an old pass altered as to date and number 
of persons, it was held that he was guilty of attempt to cheat.* 


Attempt to create fhlse evidence. — The accused, in order to create false evi- 
dence that he had paid a sum of Rs. 6S0 which he owed to the complainant, filled 
a registered envelope with blank sheets of paper and posted it to the complainant 
after insuring it for Rg. 650. The compliant gave an acknowledgment of receipt 
of the iMiTcel to the Post Office on receiving the same. It was held that the accused 
was guilty of attempt to cheat.* The Calcutta High Court has, however, held that 
n person who sends an insured cover, purporting to contain Government currency- 
notes, but which, on receipt by the addressee, is found to contain only a letter advis- 
ing the despatch of notes and pieces of waste paper, is not guilty of cheating. The 
Court observed : — “All tlvat the person deceived has been induced to do is that he 
has signed a receipt acknowledging the delivery of a cover. He has not acknowledged 
by that the receipt of any sunr of money alleged to be contained in the cover. 
That being so, we are unable to say that the charge of cheating has been brought 
home to the accused in the circumstances which appear on the record before us.”' 
Similiirly, the Allahabad High Court in a case held that a person who sent, in an 
insured cover, Kliilafat bonds instead of Government currency-notes, in discharge 
of his liability, was not guilty of attempt to cheat.* 


Abetment.- -The .accused by falsely representing a notorious gambler well 
skilled in all tricks of gambling, to be a rich merchant, induced the complainant 
to gamble with him on the representation tliat the merchant would fall an easy 
prey if the complainant gambled with him. The complainant was thus induced 
to part with all his property in gambling. It vas held tliut the accused was guilty 
of abetting the offence of cheating.* Accused No. 1 procured quantities of saccha- 
rine and bicarbonate of soda. He adulterated saccharine with bicarbonate of soda 
and put the mixture into tins which he gave to n broker (accused No. 2) to sell. 
.\^scd No. 2 sold the mixture ns genuine suwharine and received money for it, 
which he made over to accused No. 1. Accused No. 2 received his brokerage for 
the transaction. Accused No. 1 having been charged with abetment of cheating 
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it was held that under the drcumatances accused No. 1 was guilty of the offence 
charged.^ « 

416. A person is said to “cheat by personation” if he cheats by 

Ch»tintbypenoi». pretending to be some other person, or by know- 
*«>“• ingly substituting one person for another, or re- 

presenting that he or any other person is a person other than he or 
such other person really is. 

Explanalion. — The offence is committed whether the individual 
personated is a real or imaginary person. 

U.I.USTRATIONS . 

(a) A cheats by pretending to be a certain rich banker of the same name. A 

cheats by personation. * 

(b) A cheats by pretending to be B, a person who is deceased. A cheats by 
personation. 

COMBlEiNT. — To ‘personate’ means to pretend to be a particular person.^ 'As 
soon as a man by word, act, or sign holds himself forth as a person entitled to vote 
with the object of passing tpmself off as that person, and exercising the right which 
that person has , he has personated him.’ If a person at Oxford, who is not a member 
of the university, go to a shop for the purpose of fraud, wearing a commoner’s cap 
and gown, and obtain goods, this appeuing in a cap and gown is a sufficient false 
pretence although nothing passed in words.’ 

The person personated may be a real or an imaginary person. 

Ingredients. — ^This section requires any one of the following essentials : 

Pretension by a person to be some other person. 

(8) Knowingly substituting one person for another. * 

(8) Representation that he or any other person* is a person other than he or 
such other person really is. 

CASES. — ^False representation at examination. — ^Where A falsely represented 
himself to be B at a University Examination, got a hall-ticket under B’s name, 
and wrote papers in B's name, it was held that A was guilty of cheating by perso- 
nation and forgery.' 

False representation as to caste. — ^Where the accused represented to the prose- 
cutor that a girl was a Brahmin and thereby induced him to part with his money 
on consideration of the marriage of the girl to his brother when the girl really wav 
of a low caste, it was held that he was guilty of cheating by false personation.' 
The accused falsely represented to the mother of a girl that he was a Barmdra 
Brahmin, whereas in fact he really belonged to another sub-caste, namely, Barrta 
Brahmin, and thereby procured his marriage with the girl to which the mother 
would not have agreed but for such false representation and as a result of which 
marriage the mother was excommunicated. It was held that tlie accused was 
guilty of cheating by false personation.' The former Chief Court of the Punjab 
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held that a person could not be convicted of an offence under this section for dis- 
posing of a girl representing her to be of t different caste from that to which she 
belonged.* It also held that to describe a Brahmin woman as a kirari or a sweeper 
woman as a jat widow was an offence under s. 420 and not one under this section.* 
Where a person represented a prl to be the daughter of a certain woman of good 
family, when he knew her to be the daughter of another woman, it was held that 
he was guilty of this offence.' 

417. Whoever cheats shall be punished with imprisonment of either 

y , , , description for a term which may extend to one 

cbeatins. year, or with fine, or with both. 

COMMENT. — This section punishes simple cases of cheating. Where there is 
delhreiy of any property or destruction of any valuable security, s. 420 is the propei 
section to apply. 

418. Whoever cheats with the knowledge that he is likely thereby 

to cause wrongful loss to a person whose interest 
the transaction to which the cheating relates, 
he was bound either by law, or by legal contract, 
p”?". ** *" to protect, shall be punished with imprisonment 

of either description for a term which may extend 
to three years, or with fine, or with both. 

COMMENT. — This section applies to cases of cheating by guardians, trusters, 
solicitors, agents, the manager of a Hindu family, directors or managers of a bank 
in fr iud of the sliart holders. It is the abuse of trust that is met with severe punish- 
ment. 

• 

False balance-sheet for Ihduclng to renew deposit. — Where the directors, 
inanagtr <iud accountant dishonestly, that is, to obtain wrongful gain for them- 
selves or to cause wrongful loss to others, put before the shaieholders balance- 
sheets which they knew to be materially false and misleading and likely to mis- 
lead the public as to the condition of the bank and concealed its true condition 
.<nd thereby induced depositors to allow their money to remain in deposit in the 
bank, they were held liable under this section* 

419. Whoever cheats by personation shall be pimished with im- 

Punithroent for P*'iso“*i^cnt of either description for u term which 

chestiiig by petMna- may extend to three years, or with fine, or with 
both. 

420. Whoever cheats and thereby dishonestly induces the person 

Ch»un* and dis- any property to any person, 

honnUy inducing deli- or to make, alter or destroy the whole or anv Dart 
very of piopetly. n i i_i . , . . . ^ , 

ol a valuable sucurity, or anything which is signed 
or sealed, and which is capable of being converted into a valuable 
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security, shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable 
to fine. 

COMME34T. — Simple cheating is punishable under s. 417. But where the re 
is delivery or destruction of any property or alteration or destoi^ion of any valn- 
sble sec urit y resultuy'~frdni the act oF the person deceiving, this section'cmses 
^inlio operadbsr ' " ~ 

CASES. — Where a person whose duty it was to ascertain and report the current 
rates in the market, by arrangement with persons in the market, reported rates 
higher than those really current, and in consequence of which higher rates were 
paid to sellers than they were entitled to, it was held that he was guilty of this 
offence.' Where the accused induced the complainant to deliver to him a bicycle 
under false representations that he was a commission agent and that the machine 
was required for an up-country purchaser, but after taking its delivery he nego- 
tiated its sale to a customer in Bombay, it was held that the offence of cheating 
and dishonestly inducing the delivery of property was complete as soon as the 
bicycle was handed over.' ' 

The accused, by making a false representation that he was an employee of the 
Calcutta Municipal Corporation, obtained rupees ten as subscription from the^ 
Health Officer of that Corporation, towards the funds of a charitable society. The 
money was duly made over by the accused to the charity, but he was subsequently 
charged with the offence of “cheating,” and was convicted under this section. It 
was held that he was not guilty as there was no such deception as to c»use “wrongful 
loss” or “wrongful gain.”' 

Attempt. — ^The accused manufactured certain spurious tripkets and took them 
to a goldsmith, showed them to him, and said they were of gold (which they were 
not) and that they were stolen property (which was also untrue). He further 
said he did not wish to sell them in the market and asked the goldsmith to buy 
them. The goldsmith did not buy them and the negotiations went no further. 
It was held ttiat the accused was guilty of attempt to cheat.' 

Of FraudvleTU Deeds and Dispositions of Property. 

421. Whoever dishonestly or fraudulently removes, conceals or 

^ , delivers to any person, or transfers or causes to be 

IKalionut or frau-. i 

duieot removal or con- transferred to any person, without adequate con- 
cealment of property • , . • . , . , 

to urevent dietnbutaon siUeration, any property,' intending thereby to 

among creditors. . i • l 

prevent, or knowing it to be likely that he will 
'thereby prevent, the distribution of that property according to law 
among his creditors or the creditors of any other person, shall be punish- 
ed with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

' Partneshar Dot, (1886) 8 All. SO. 
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COMBIENT. — ^Thig and the three following eections deal with fraudulent con* 
▼eyanoes referred to in s. 58 of the Tranaf^r of Property Act and the Presidency- 
towns and Provincial Insolvency Acts. 

This section specially refers to frauds connected with insolvency. The ofrence- 
under it consists in a dUhonest disposition of property with intent to cause wrongful 
logs to the creditors. It will cover benami transactions in fraud of creditors. It 
will apply to property both movable and immovable. 

Compare ss. 206-210 with ss. 421-424 as they are similar in character. Tlie 
former sections deal with fraud on Courts, the latter, with fraud on creditors. 

1 . ‘Property.’ — ^This word includes a chose in action. The right to cut trees 
under an agreement for the purpose of making charcoal from wood is movable 
property.' 


422. Whoever dishonestly or fraudulently prevents any debt or 
Duhooeiuy or ftau- demand due to himself or to any other person from 

d^"Miicsvi£i^*fw being made available according to law for payment 
of his debts or the; debts of such other person, shall 
be punished with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

COMMENT. — This section, like the preceding section, is intended to prevent 
the defrauding of ciediton by masking property. Any proceedings to prevent 
the attachment and sale of debts due to the accused will fall under this section. 
The ofrence consists in thr dishonest or fraudulent evasion of one’s own liability. 

423. Whoej’cr dishonestly or fraudulently signs, executes or be- 

, tjomes £L party to any deed or instrument which 

Diabonnt or frau- ^ T ^ ^ . , 

duinit exrcuiion of purports to transfer or subiect to any charge any 

UtoI of trwiBfer von- . 

tmninR foiBo iutenient property, or any mterest therein, and which con- 
tains any false statement relating to the considera- 
tion for such transfer or charge, or relating to the person or persons 
for whose use or benefit it is really intended to operate, shall be punished 
witli imprisonment of either deseription for a term which may extend 
to two years, or with fine, or with both. 

COMMENT. — This section deals with fraudulent and fictitious conveyances 
and triLsts. UndiT it, tlie dishonest execution of u benami deed is punishable. 
IMicrc the consideration for the sale of inmiowilile projicrty was, with the con- 
sent of the purelmser. exaggerated in a deed of sale in order to defeat the claim 
of the pre-emptor, it was held that the iiurehasei was guilty of this offence.* 

The word ’con^dcration* does not mean tlie pr^^.erly transferred. An untrue 
Msertion in a transfer deed that the whole of a plot of land belonged to the transferor 
IS not a statement relating to the consideration for the transfer and is not an nffenne 
under tliis section.* 


* ManOursha v. Imail, (1935) 60 
Bom. 706, 88 Bom. L. R. 168. 

» GurdUta Mai, (1901) P. R. No. 10 
of 1002; Mahabir Singh, (1002) 25 


AU. 31. 

' Mania Gaundan, (1011) 37 Mad. 
47. 



SECS. 421-425. ] 


MISCHIEF. 


847 


CASE.^WheTe an accused person had unsuccessfully sought to obtidn a ^raonao 
in marriage and thereafter made an^ registered a writing in her favour falsdy 
reciting that he had married her, and purporting to convey to her a plot of land 
in lieu of her dower, it was held that he was guilty under this section as he intended 
to cause injury to her and her husband and to support bis own false claim to tirat 
status. He was also held guilty under s. 198.^ 

424. YiThoever dishonestly or fraudulently conceals or removes any 
property of himself or any other person, or dis- 
lent^ovj' orran- honestly or fraudulently assists in the concealment 
oeabnent of property. removal thereof. Or dishonestly releases any 

demand or claim to which he is entitled, shall be punished with im- 
prisonment of either description for a term which may extend to prro 
years, or with fine, or with toth. 

COMMENT. — This section provides for cases not coming within the purview 
of ss. 421 and 422. It contemplates such a concealment or removal of property 
from the place in which it is deposite’d, as can be considered fraudulent. Where 
one of the several partners removed the partnership books at night, and when 
questioned denied having done so;* where a judgment-debtor, whose standing 
crops were attached, harvested them while the attachment was in force;* whefP 
the accused who was bound under the conditions of his tenure to share the pro- 
duce of his land with the landholder in a certain proportion, dishonestly concealed 
and removed the produce, thus preventing the landholder from taking his due shares,* 
it was held that this offence was committed. But a removal of crops to avoid an 
illegal restraint,' of removal of property, which was attached a^ter the date fixed 
for the return of the warrant of attachment, from the possession of the custodian* 
was held not to amount to an offence under this section. Certain crops were at- 
tached in execution of a decree and placed in the custody of a bailiff. The crops 
did not belong to the judgment-debtors, and the owners cut and removed a portion 
of them in spite of the resistance of the bailiff. It was held that no offence was 
committed.' 


Of Mischief. 

425, Whoever, with intent to cause, or knowing that he is likelj' 

Mischief ^ cause, wrongful loss or damage to the public or 

to any person,' causes the destruction of any 
property, or any such change in any property or in the situation 
thereof* as destroys or diminishes its value or utility, or affects it 
injuriously,* commits “mischief.” 

Explanation 1 . — It is not essential to the offence of mischief that the 
offender should intend to cause loss or damage to the owner of the 

' Legal Remembrancer v. Ahi Lai * Sivatmpandia Thevan, (1914) 38 
ManOal, (1921) 48 Cal. 911. Mad. 798. 

* Qour Benode Dutt, (1873) 21 W. * Gopalasamy, (1902) 25 Mad. 729. 

R. (Cr.) 10. • Gttrdial, (1932) 55 All. 119. 

* (Miayya, (1808) 22 Mad. 151. ' Ghasi, (1929) 52 All. 214. 
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ppoperty injured or destroyed. It is sufficient if he intends to cause, 
OT knovrs that he is likely to cause, •wrongful loss or damage to any 
person by injuring any property, whether it belongs to that person 
or not. 

Explanaiion 2 . — ^Mischief may be committed by an act affecting 
property belonging to the person who commits the act, or to that person 
and others jointly. 

ILLUSTEATIONS . 

(a) A voluntarily bums a valuable security belonging to Z intending to cause 
wrongful loss to Z. A has committed mischief. 

(b) A introduces water into an ice-house belonging to Z and thus causes the 
ice to Qielt, intending wrongful loss to Z. A has committed mischief. 

(e) A voluntarily throws into a river a ring belonging to Z, with the intention 
of thereby causing wrongful loss to Z. A has committed mischief. 

(d) A, knowing that his effects are about to be taken in execution in order to 
satisfy a debt due from him to Z, destroys those effects, with the intention of there- 
by preventing Z from obtaining satisfaction of the debt, and of thus causing damage 
to Z. A has committed mischief. 

(e) A having insured a ship, voluntarily causes the same to be cast away, with 
the intention of causing damage to the underwriters. A has committed mischief. 

(/) A causes a ship to be cast away, intending thereby to cause damage to Z 
who has lent money on bottomry on the ship. A has committed mischief. 

(g) A, having joint property with Z in a horse, shoots the horse, intending there- 
by to cause wrongful loss to Z. A has conmiitted mischief. 

(A) A causes Rattle to enter upon a field belonging to Z, intending to cause 
and knowing that heiS likely totcause damage to Z’s crop. A has committed mis- 
ehiei. 

426. Whoever commits mischief shall be punished with imprison- 

Punishment tor mil. mcnt of either description for a term which may 
extend to three months, or with fine, or with both. 

COMMENT. —Ingredients. — This section requires three things : — 

(1) Intention or knowledge of likelihood to cause wrongful loss or damage to the 
public or to any person; 

(2) causing the destruction of some property or any change in it or in its situa- 
tion; and 

(3) such change must destroy or diminish its value or utility, or affect it inju- 
riously. 

This section deals with a physical injury from a physical cause.^ 

1. ‘Intent to cause, or knowing that he Is likely to cause, wrongful loss 
or damage to the public or to any person.’ — This section does not necessarily 
eontemplutc damage of a destructive character. It requires merely that there 
should be an invasion of right and diminution of the value of one’s property, caused 
by that invasion of right, which must have been contemplated by the doer of it 
when he did it.’ The damage need not necessarily consist in the infringement of 

’ Mod Lai, (1901) 24 AU. 155. 156. Chunder, (1685) 12 Cal. 56. 

* Jtiggeshwar Dass v. Koylash 
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an existing, present and complete right, but it may be caused by an act done with 
the intention of defeating and renderii^ infructuous a right about to come into exist- 
ence [vitk ill. (d) ]. Where some persons belonging to one village pulled up 
and removed fisWg stakes lawfully fixed in the sea within three miles of a shore 
by the villagers of another village, and the removal of the stakes, though without 
any intention to appropriate them, occasioned “damage”, it was held that the 
offence amounted to mischief.^ A dominant owner, having a right of way overV 
land belonging to another, has no right himself to remove an obstruction unless 
his right of way is impaired by it. If he does so, he has employed uniawftd means 
and if loss of property is caused thereby to another, he is guilty under this section.* 

2. ‘Causes the destruction of any property or any such change In any 
property, etc. * — It is the essence of this offence that the perpetrator must cause 
the destruction of property or such change in it as destroys or diminishes its value 
or utility. The destruction of a document evidencing an agreement voii^ far im- 
morality constitutes this offence as it can be used as evidence for other collateral 
purposes.* The accused on receiving delivery of a registered article from a Post- 
master was requested to sign an acknowledgment for the article received by him, 
but instead of returning the same duly signed he tore it up and threw it on the 
ground. It was held that he was guilty of mischief.* 

Tile ‘destruction’ or ‘change’ should be contrary to the natural use and servi- 
oeableness of the property in question. If a person unauthorizedly aUows go||J^ 
to graze in a forest, tlie grazing rights in which are restricted to holders of permits, 
the offence of mischief is not committed as by such an act the grass is only put 
to its normal use.* The accused had a dispute about the possession of a certain 
land with the complainant. The complainant dug a well witli a view to cultivate 
the said land, but the accused forcibly entered on the land and damaged the well. 
It was held that the accused were guilty of mischief even though the complainant 
was a trespasser.* '* 

‘Property’ means some tangible property capable of being forcibly destroyed 
but does not include easement. The section refera to corporeal property and 
provides for coses in which such property is either destroyed or altered or other- 
wise damaged with a particular intent. A right to collect toll at a public ferry is 
not property >ntliin the meaning of this section.* 

‘Cihange’ means a g^sical change in composition or form. The section con- 
templates a physical injury from a physical cause. Making a breach in the wall 
of a canal is an act which causes such a change in the property as destroys or di- 
minishes its value or affects it injuriously.' Certain Hindus present at a caste 
dinner had sat down to partake of the food which had been served to them, when 
certain other members of the caste came, and, after telling tliose who were seated 
to move to another place, which they refused to do, threw down a shoe amongst 
the men who were seated. The persons who threw the shoe were convicted of 
mischief, inasmuch as their action had polluted the food, and had, from a Hindu 


* Kostya Rama, (1871) 8 B. H. 
(Cr. C.) 63. 

* Hart Bilash Shau v. Harayan Das 
Agarmtla, [1038] 1 Cal. 680; Zipru, 
(19S7) 51 Bom. 487, 29 Bom. L. R. 
484. 


of 1005. 

* Ragupat/ii Ayyar v. Narayamt 
Goundan, (10‘28) 3*^ Mad. 151. 

* Abdul Hussein, [1043] Kat. 7. 

’ Alt Ahmad v. Ibadat-VUah Khun, 
[1044] All. 189. 

* Ransi, (1912) 34 All. 210. 


Vyapuri, (1882) S Mad. 401. 

Sufcha Singh, (1905) P. K. Ho. 24 
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TeUgions point of view, rendered it unfit to be eaten. The High Court held titat 
the conviction was wrong.' The conclusion strived at by the High Court to not 
satisfactory. 

3. ‘As destroys or diminishes its value or utility, etc.'— Destruction or 
diminution in value of the property regarding which the offence to committed is 
essentiaL 

Ryplanarinn 1.— Illustrations (e) and (f) exemplify this Explanation. It is 
not essential that the property interfered with should belong to the person in- 
juriously affected. U, as a lessee of Government, held rights of fishery in a parti- 
cular stretch of a river. C, by diverting the water of that river, converted the 
bed of the river for a considerable distance into dry land, or land with a very shallow 
covering of water upon it, and by so doing he was enabled to destroy, and did de- 
stroy, very large quantities of fish, both mature and immature. It was held that 
when 6- deliberately changed the course and condition of the river in the manner 
described to the detriment of D, he was guilty of mischief.’ 

Explanation 2 . — person who destroys property which, at the time, belongs 
to himself, with the intention of causing, or Iqnowing that it is likely to cause, wrong- 
fill loss or damage to anybody else is guilty of this offence.* Illustrations (d) and 
(g) shew that a man may commit mischief on his own property. . In order, however, 
_ to his doing so, it is necessary that he intends to cause wrongful loss to some person, 
as in the cases stated in the illustrations. 

CASES. — No mischief if no wrongful loss or damage to public or to any 
person. — Where the accused was found catching fish in a public river, the right 
of fishing in which was let out by Government to another, but no fencing was put 
up to !.hut up the fish in any manner;* where the servant of a person pulled down a 
building which a Avil Court had declared ought not to have been erected;* where 
a person dug out tomfis of the ferefathers of the complainant, which stood on his 
own lands;* and where tlie accused installed an oil engine on his property and his 
neighbour complained that his ^neighbour’s) property was damaged by reason of 
vibration from the engine,’ it was held that this offence was not committed. 

427. Whoever commits mischief and thereby causes loss or damage 
to the amount of fifty rupees or upwards, shall be 

Mischirf raiisins da. • t. j -i 

mage to the amount of puuished With imprisonment of either description 
luty lupees, ^ wfiich may extend to two years, or with 

fine, or with both. 


428. IVhoever commits mischief by killing, poisoning, maiming or 
... u . ... rendering useless any animal or animals of the 

Mtachief by lulling or , .«■. 

lUHimiug animal of the valuc ot tcn rupecs OP upwams, Shall be punished 
value of ten rupees. « 'xi. • . o -.T i ... . 

With impnsoiuiient of either description for a term 
which may extend to two years, or with fine, or with both. 


' Mo(i £,n/, (1001) 24 All. 155. • Jtajeoomar Singh, (1878) $ Cal. 

• Chanda, (1905) 28 All. 204. 573. e . v / 

* Dharma Das Ghose v. Nusser- • Ciudually, (1002) 4 Bom. L. R. 

ucUhn, (1880) 12 Cnl. 060. 463. 

Bagul. (1034) 87 Bom. 

(1888) 15 Cal. 888. L. R. 96, 59 Bom. 177. 
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COMMENT. — ^Thts section is intended to prevent cruelty to animals and conse- 
quent loss to the owner. ^ < ' • 

‘Maiming' refers to those injuries whicl^ cause the privation to the use of a 
limb or a member of the body.* ‘Maiming’ implies a permanent injury,* wounding 
is not necessarily maiming. 


429. Whoever commits mischief ‘by killing, poisoning, maiming 
or rendering useless, any elephant, camel, horse, 

Miaohief by kUlug or at. i 

rnaimii^ cauie, etc.* of mule, buiialo» Dully COW OF ox,^ Whatever may be 
Sic of the value thereof, or any other animal of the value 
of fifty rupees or upwards, shall be pimished with 
imprisonment of either description for a term which may extend to 
five years, or with fine, or with both. 

COMMENT. — This section provides for enhanced punishment owing to the 
m-eater value of the animals mentioned therein. 


any value or any 
TOM of the vafu 
fifty rapees. 


1. ‘Bull, cow or ox.’ — ^According to the Madras High Court a ‘calf’ does not 
come within the terms bull, cow, or dx ;* but the Calcutta High Court has held 
that the words ‘bull’ and ‘cow’ in this section include the young of those animals. 
The section specifics the more valuable of the domestic animals, without any re- 
gard to age; but in respect of other kinds of animals not so specified the seetickP 
will not apply unless the particular animal in question is shewn to be of the value 
of fifty rupees or upwards.* 

Bull set at large according to rellgloua usage. — Such a bull is not the subject 
of ownership by any person, as the original owner surrenders aU his rights as its 
proprietor and gives it freedom to go whithersoever it choosecj It is therefore 
nuUiu» proprUUu, and as such, cannot be the sul^ect of mjscbief.* But if there 
is not a total abandonment of control and property, the animal would not cease 
to be the private property of the owner. There is also a material distinction in 
principle between the case of an animal, property in which is wholly renounced 
or abandoned and allowed in accordance with superstitious or religious usage to 
roam at large free from control, and that of such an animal so abandoned and at 
large after dedication to a temple.* 


430. Whoever commits mischief by doing any act which causes, or 
HucUef by iqjuiy to ^^ich he knows to be likely to cause, a diminu- 
b" supply of water for agricultural purposes, 

ins eater. qt for food or drink for human beings or for ajiimals 

which are property, or for cleanliness or for carrying on any manu- 
facture, shall be ptmished with imprisonment of either description for 
a term which may extend to five years, or with fine, or with both. 

COMMENT. — This section deals with diminution of water supply, e.g., the 
placing across a channel of an embankment. Section 277 applies if the water is 


* FaOehdin, (1881) P. R. No. 38 Cal. 457. 

of 1881. • Romesh Chunder Satmyal v. Him 

* Jeans, (1884) 1 C. & K. 589. Mondal, (1890) 17 Cal. 852. 

■ Choiay, (1864) Mad. Unrep. • JVaUa, (1887) 11 Mad. 145. 

* Hari Mandk v. Jafar, (1895) 22 
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fouled BO as to be unfit for use. This section applies equally to irrigation cihannels 
as to other sources of irrigation, such as tanks and ponds. 

For a conviction under this section, there must be some infringement of right 
resting in some one by the act of the accused.* 

431. VlTioever commits mischief by doing any act which renders or 

which he knows to be likely to render any public 
road, bridge, navigable river or navigable channel, 
river or ebanod. natural or artificial, impassable or less safe for 
travelling or conveying property, shall be punished with imprison- 
ment of either description for a tenn which may extend to five years, 
orjirith fine, or with both. 

432. Whoever commits mischief by doing any act which causes 

^ or which he knows to be likely to cause an inunda- 

inundation or obdnio tion or an obstruction to any public drainage attend- 
atiended with damage, ed With mjury or damage, shall be punished with 
imprisonment of cither description for a term which may extend to 
five years, or with fine, or with both. 


433. Whoever commits mischief by destroying or moving any light- 

Miiciiirf by deatroy. » Seamark, or any 

mg' mo vin g ut Seamark or buoy or other thing placed as a guide 

houM or aea-mark. • for navigators, or by any act which renders any 
such light-house, sea-mark, buoy or other such thing as aforesaidt 
less useful as a guide for navigators, shall be punished with imprison- 
ment of either description for a term which may extend to seven years, 
or with fine, or with both. 

COMMFJiiT.- -This section is an extension of the prini^iple laid down in s. 281 . 
Sea-marks are very important in navigation and any tampering with them may 
lead to disastrous results. 


434. Whoever commits mischief by destroying or moving any land- 
Mimiuef by dostmy- ^y the authority of a public servant, or 

i™d-ma?r‘'bicd'*'by Tcndcrs such land-mark less use- 

pubUc uuUiotity. ful as such, shall be punished with imprisonment 
of either description for a term which may extend to one year, or with 
fine, or with both. 

COMMENT.— -This section is similar to the last section but the punishment 
prescribed is not so severe hecaube tampering with land-marks does not lead to. 
disastrous results. 


* Ashutosh Ghosh, (1020) 57 Cal. 807. 
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435. Whoever commits mischief by fire or any explosive substance, 

^ by An or j’''t®“ding to casisc. Or knowing it to be likely that 

to** *^“ thereby cause, damge to any property to 

•bow to amount of the amount of one hundred rupees or upwards or 

one hundred or (In cage ... , • • t i , v 

of asricuitiiis] produce) (where the property is agricultural produce) ten 
on lupeea. rupees or upwards, shall be punished with imprison- 

ment of either description for a term which may extend to seven years, 
and shall also be liable to fine. 


436. Whoever commits mischief by fire or any explosive substance, 

, ) ■ ijy intending to cause, or knowing it to be likely that 

^fhtatajt to“dSi^ thereby cause, the destruction of 

house, etc. building which is ordinarily used as a place of wor- 

ship or as a human dwelling or as a place for the custody of property, 
shall be punished with transportation for life, or with imprisonment 
of either description for a teim wfiich may extend to ten years, and 
shall also be liable to fine. 

COMMENT. — The section contemplates the destruction of a building. A 
‘building’ is not necessarily a finished structure.^ An unfinished house, of whiclt 
the walls are built and finished, the roof on and finished, a considerable part of 
the flooring laid, and the internal walls and ceiling prepared ready for plastering, 
is a building.* * 

437. Whoever commits mischief to any decked vessel or any vessel 

of a burden of twenty tonS or upwards, intending 

Mimbicf with intent i 

to destroy or make un- lo destroy or Tender misate, or knowing it to be 
one of twenty tons likely tliat lie will tlicTcby destroy or render unsafe, 
that vessel, shall be punished with imprisonment 
of either de.scription for a term which may extend to ten years, and shall 
also be liable to fine. 

COMMENT. — ^Thc vessel must be a ‘decked vessel’ or a ‘vessel of a burden of 
twenty tons or upwards.’ Tliis limitation is laid down to exclude small crafts of 
all kinds. The intention of the Legislature is to punish mischief committed on 
vessels which arc likely to carry passengers. 


438. Whoever commits, or attempts to commit, by fire or any 
for the substance, such mischief as is described 

mischief described in in thc last preceding section, shall be punished with 
i«rs»cw^S5e'iub- transportation for life, or with imprisonment of 
either description for a term which may extend to 
ten years, and shall also be liable to fine. 

* Monnifig, (1871) L, R. 1 C. C. R. > William Edgell, (1807) 11 Cox 

338. 132. 


I. P. C.— M 
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COMMENT. — This section merely extends the principle laid do'wn in the lost 
section. It imposes higher penalty owii)g to the dangerous nature of the means 
used. ' 

439. Whoever intentionally runs any vessel aground or ashore, 

intending to commit theft of any property con- 
trSnSTy™* IZJng taincd therein or to dishonestly misappropriate 
«hwe to any such property, or with intent that such theft 

commit theft, eto. njjsappropriation of property may be committed, 

shall be punished with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

COMMENT. — Tliis section punishes an act which is akin to piracy. As to what 
jttMiints to piracy, sec p. 9. 

440. Whoever commits mischief, having made preparation for 

Mi«.h.of committed Causing to any person death, or hurt, or wrongful 

after preparation iiuuie restraint, or fear of dea'lSi, or of hurt, or of wrongful 

for cuubiiis UcHth or » ^ . . 

tiuri. restraint, shall be punished with imprisonment 

of either description for a term which may extend to five years, and 
shall also be liable to fine. 

Of Criminal Trespass. 

441. AVhoever enters into or upon property in the possession of an- 

othet^ with intent to commit Hn Offence* or to inti- 

('riminal trcsplh's. • i • • « < >1 

• midat(', insult or annoy any person in jiossession^ 
of such jiropcrty, 

or. having lawfully entered in<^o or ujwn property, unlawfully 
j renmins there- 'w i^h intent tlie re.hv in iptiinidaty.'^insiilt. or^^nnoy any 
such perstm, or with intent to commit an offence, 

is said to commit “criminal trespass.” 

COMMENT. —The iiuthois of the Code say : “We have given the name of 
trespass to every usurjmtiou, however slight, of dominion over property. We 
do not propose to luakc trespass, as such, an olfeiiee vxit-pt when it is committed 
in order to the eoiiunissiun of sonic offence injurious to some person interested in 
the property on wiiieh the trespass is committed, or for the puqtose of causing 
annoyance to such a person. Even then we propose to visit it with a light punish- 
ment, unless it be attended with aggravating circumstances.”* 

Ingredients. — The section requires — 

(1) Entry into or upon property in the possession of another. 

(a) If such entry is lawful, then unlawfully remaining upon such property. 

(3) Such entry or unlawful remaining must be with intent 

(а) to commit an offence; or 

(б) to intimidate, insult, or annoy any person in possession of the pro- 
perty. ^ 


* Note N, ji. 168, 
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The uae of criminal force is not a necessary ingredient. 

1. ‘Enters Into or upon property*ln the possession of another.' — ‘Pro- 
perty’ in this section means immovable corporeal property, and not incorporeal 
prcqperty such as a right of fishery,' or a right of ferry.* A person plying a boat 
for hire within the prohibited distance from a public ferry cannot be said, with 
reference to such ferry, to commit criminal trespass.* 

The possession must be actual possession of some person other than the alleged 
trespasser.* The offence can only be committed against a person who is in actual • 
physical possession of the property in question. If the complainant id’not in actual 
possession of the property this offence carmot be committed.' But the offence 
may be committed even when the person in possession of the property is absent 
provided the entering into or upon the property is done with intent to do any of 
the acts mentioned in the section. Where a person entered upon a field that ha^ 
been leased, during the absence of the lessee, and ploughed it, and the lessor CBme " 
to the spot on hearing df it to prevent the commission of such acts, it was held that 
that was not enough to exonerate that person from intention to annoy the lessee 
and that such a person could be convicted of criminal trespass.* A man ituy be 
guilty of criminal trespass on the land of'another without ever personally setting 
foot on it if, for example, he causes others to build on it against the wishes and 
in spite of the protest of its owner.’ The Rangoon High Court has dissented from 
this case on the ground that under the criminal law a principal can only be made ‘ 
responsible for and found guilty of the acts of his agent if it is proved that he has 
instigated or otherwise abetted the acts of the person who actually committed 
the crime. Where, therefore, a person acting in good faith and believing the land 
to be his gives to his tenant the right to possession of the land but does not order 
him to take it on his behalf, he cannot be convicted of trespass.* Merely sending 
a servant to plough up land is not an entry by the master.’ , 

Joint possession. — ^A prosecution for criminal trespass on the part of one co- 
owner against another co-owner will not lie unless i|^ere has been an ouster from 
possession or some destruction or waste of the common property.'* A joint owner 
of property is entitled to have joint possession restored to him in a civil Court ; 
but he is not justified in taking the law into his own hands to recover possession. 
If he does so he is liable for criminal trespass." A joint owner of land who enters 
upon the land with the intention or knowledge of doing a wrongful act commits ' 
criminal trespass.'* 

2. ‘Intent to commit an offence.’ — Criminal trespass depends on the 
intent ion o f the offender and_not upon the nature of the act. If, for instance, a < 
IMjrson. with intent to save his family and property from imminent destruction 
commits civil trespass on his neighbour’s land, and cuts a portion of a dam be- 
longing to his neighbour, he is not guilty of criminal trespass.'* ‘Intention,’ how- 


‘ ( haru Nayiah, (1877) 2 Cal. 854. 

* Muthra v. Jamahir, (1877) 1 All. 
.527. 

’ Ibid. 

* foujdar, (1878) P. R. No. 28 of 
1878; Kami Lai, (1918) 12 A. L. J. H. 
151. 

' Bismillah, (1028) 8 Luck. 601. 

* Venkatesu v. Kesamma, (1080) 
54 Mad. 515. 

' GAosf, (1917) 39 All. 722. 


■ Maung Nwe v. Maung Po Hla, 
[1087] Han. 246. 

• Shtoe Kun, (1906) 3 L. B. R. 278. 
'* Hamin Khan, (1881) 3 Mad. 
178. 

" Gopalrao, (1008) 10 Bom. L. R. 
285* 

'*' Ram Prasad, (1011) 8 A. L. J. R. 
027. 

'* Afodan Mandal, (1013) 41 Cal. 
062. 
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ever, must always be gathered from the circumstances of the case; and dne matter 
which has to be considered is the consequences which naturally flow from the act, 
because a man is usually presumed to intend tlte consequences of his own act. 
That is only one element from which the Court has to discover the intention of 
the party who trespasses. Was the real intention to annoy, or was the real in- 
tention something else, and the annoyance a mere consequence, possibly foreseen, 
but not intended or desired ? If it is the latter, there is no offence under the see* 
tion.^ The ‘offence’ referred to cannot be the offence of criminal trespass itself, 
but must be.Aome other offence either under the Penal Code or under any special 
enactment.' 

One S lawfully seized a eow belonging to the accused and had it impounded in 
the cattle-pound. Tlie accused, the owner of the row, proceeded to the rattle- 
pound, opened the lock, entered and drove off the cow after slightly injuring the 
Wu'.ihman who attempted to prevent him. It was held that the accused was 
guilty of criminal trespass, as his act amounted to an entry upon the property in 
Ihe possession of another person with intent (1) to commit an offence (i.c., an act 
which is made an offence by the Cattle Trespass Act), and (2) to intimidate the man 
in charge of the premises.* 

3, 'Or to Intimidate, insult or annoy any person in possession.’ — Tres- 
pass is an offence only if it is committed with one of the intents specihed in the 
section, and proof that a trespass committed with some otlier object was known 
to the accused to be likely or certain to cause insult or annoyance is insufficient 
to sustain a conviction.' There is a distinction between the phrases “with intent’’ 
and “with knowledge’’; it must be proved that the accused had the intentioft to 
intimidate, insuH or annoy when he made the entry, and it is not enough that 
the prosecution should ask the Court to infer that the-entry is bound to cause in- 
timidation, insult, or annoyance. A mere knowledge that the trespass is likely 
to cauK insult, nr ann nyanct. doe s not am ount to an intent to insult or annoy,' 

' The word ‘intimidate’ mi^ be understood in its ordinary sense “to overawe, 

40 put in fear, by a show of force or threats of vioience.’’ Where the accused came 
on the land of the complainant to oust him forcibly and by intimidation, that is 
to say, they entered upon the land with intent to intimidate the complainant and 
thereby to compel him to give up possession, it was held that they hod committed 
criminal trespass.' 

The word ‘annoyance’ must be taken to mean annoyance that would generalh 
and reasonably affect an ordinary person, not what would specially and exclu- 
sively annoy a particular individual.! Where a person claiming a title to pro- 
■perly, whether his title be good or bad, enters without any legal justiiication upon 
property in the established possession of onotlier, he must be inlcrred to have Imd 
an intent to annoy the person in possession, even though licliad no primary desire 
to annoy, and his only object was to obtain possession for himself.' Where the 
accused enclosed and cultivated a portion of a burial-ground, it was held that he 
! had committed this offence as his act was calculated to cause annoyance to persons 
using the burial-ground.* tVlicrc the accused entered into the complainant’s 

' D'Cunha, (1085) 87 Bom. L. R. • Baldewa, supra. 

880, distinguisliing Jjuseman, (1002) * T. H. Bird, (1038) 13 Pat. 208. 

20 Bom. 558, 4 Bom. L. R. 280. * Gobind Prasad, (1879) 2 All. 405, 

* Baldetca, (1033) 56 All. 83. 407. 

* Bhola, (1927) 8 Lah. 381. • Bam Saran, (1900) P. R. No. 12 of 

' VuUappa V. Bheema Bow, (1017) 1900, f.b. ; Pranan, (1029) 11 Lah. 288. 

41 Mad. 160, f.b. • (1871) 0 M. H. C. (Aj^x.) xx\’. 
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house with intent to have illicit intercourse with his widowed sister, it was held that 
he was guilty of this offence as the illicit intercourse was bound to cause great an- 
noyance to the complainant.! Where the accused broke open a lock and entered 
into a room which was in the possession the complainant, behind the back of the 
latter, it was held that the intention to commit an offence, or to intimidate, insult 
or annoy was clearly inherent in the act of the accused.* 

The words ‘any person in possession’, according to the Bombay High Court, 
do not mean only “a complainant in possession,” there being no authority for 
taking the offence of mischief and trespass out of the general rule which allows 
any person to complain of a criminal act.* But the Calcutta High Court has held 
that it must be proved that the property trespassed upon was at the time in the 
possession of a complainant who could compound the offence under s. 84 5 of the 
Code of Criminal Procedure.* 

4. ‘Having lawfully entered Into or upon such property, unlavsMlljr 
remains there.’ — ^The original entry may be lawful, but if the person entering 
remains on the property witli the intent specified in the section he commits trespass. 
\Vhen a person armed with weapons went on a land of which he was the owner when 
no one else was there at the time and refused to vacate it, when called upon to do so 
by n person who had no right to the land. It was held that the owner did not 
remain on the land unlawfully and was not therefore guilty of the offence of 
criminal trespass.' 


Bona fide claim. — If a person enters on land in the possession of another in the 
exercise of a bona fide claim of right, but without any intention to intimidate, 
insult, or annoy, the person in possession, or to commit an offence, then although 
he may have no right to the land, he cannot be convicted of criminal trespass, 
because the entry was not made with any such intent as constitutes the offence.* 
Of two rival claimants, A and B, to some immovableiproperty, Including a certain 
shop, A was in possession of the shop through a tenant. The tenant, however, 
vacated the shop, whereupon B occupied and locked it up. It was held that A 
could not, at the time of the occurrence, be said to he in possession of thesboi) 
within the meaning of this section, and that the intention of B was not necessarily 
tliat required to constitute the offence of criminal trespass within the meaning of 
tlic said section.’ But the Lahore High Court has held that when a person, claiming! 
a title to property, whether his title be good or bad, enters without any legal justi- 
fication upon property in the established possession of another, he must be inferred 
to have had an intention to annoy the person in possession, within the meaning of 
this section, even though he had no primary desire to annoy and his only object 
was to obtain possession for himself.' 

Gases. — Entry to make survey. — During the pendency of a civil suit, certain 
persons, on behalf of the plaintiff, went on to the premises belonging to the defendant 
for the purpose of making a survey and for getting materials for a hostile application 
against the defendant. They went (some of them armed) and, without the permis- 
sion of the defendant, in his absence, and when tlie defendant’s servants objected to 


! Jivoan Singh, (1008) P. R. No. 17 
of 1908. 

> Jamna Das. [1944] AU. 754. 

' Keshavlal, (1880) 21 Bom. 586. 

* Chandi Pershad v. Evans, (1894) 
22 Cal. 123, 180. 

' /Idaiat, (1945) 24 Fat. 519. 


• Budh Singh, (1879) 2 AU. 101, 
108. 

’ MoH Lai, (1925) 47 All. 855. 

• Preman, (1929) 11 l,ah. 288, fol- 
lowing Ram Saran, (1900) P. R. No. I'A 
of 1906, F.B. 
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(heir action, persisted in their trespass, and endeavoured to prevent opposition 
by making false statements as to the authority under which they were acting. It 
was held that their action amounted to Criminal trespass.^ 

Acts nqt held to be criminal trespass. — ^Where the accused secretly entered 
an exhibition building without a ticket, but without any of the intents specified in 
this section;* where a person effected an entry into a market through a bamboo 
fence instead of through the proper gate with intent to evade payment of market 
dues;* where A having shot a deer near B's land followed it into B’s land for the 
purpose of killing it although he was warned off the land beforehand;* and where 
a Zamindar under the pretext that one of his tenants had left the village and abandon- 
ed his holding, took possession of the tenant’s holding wrongfully,* it was held that 
this offence was not committed. 

442. Whoever commits criminal trespass by entering into' or rc- 
' Himw tre maining in any building,^ tent or vessel used as a 

human dwelling, or any building used as a place 
for worship, or as a place for the custody of property, is said to com- 
mit “house-trespass.” 

Explanation . — The introduction of any part of the criminal tres- 
passer’s body is entering sufficient to constitute house-trespass. 

COMMENT. — The offence of criminal trespass may be aggravated in several 
ways. It may be aggravated by the way in which it is committed, and by the 
end for which it is committed. 

1 . 'Entering Into. ’ — The introduction of any part of the trespasser’s body is 
entering sufficient to constitute house-trespass.' 

2. ‘BuUdfng.’ — What is a ’building’ must always be a question of degree 
and circumstances; its ordin.''ry and usual meaning is an inclosure of brick or stone 
work covered in by a roof.’ The mere surrounding of an open space of ground 
by a wall or fence of any kind cannot be deemed to convert the open space itself 
into a building, and trespass thereon does not amount to house-trespass.* A cattle 
enclosure, which was merely a piece of ground enclosed on one side by a wall and 
on the other three sides by a thorn-hedge, was held to l)c not. a ‘building’.* But 
if tile enclosure is for all practical purjioses one of the rooms of the house and an 
integral part of the building, it will be a ‘building’ within the meaning of this se<-- 
tion.*» 

CASES. — Presentation of petition of review so as to cause distress to 
person to whom it is presented. — C, a ratepayer, who had filed a petition 
against an assessment, which in his absence hud been dismissed, entered into a room, 
where a Committee of Municipal Commissioners wer e seated hearing and deciding 
petitions in assessment matters, ostensibly with the object of jiresenting a petition 
for the revision of his assessment. The Chairman ordered him to leave the room. 


* Oolap Pandeu v. Boddam, (1889) 
16 Cal. 715. 

* Mehervanji Bejanji, (1869) 6 B. 
H. C. (Cr. C.) 6. 

' Varthappa, (1882) 5 Mad. 382. 

* Chunder Narain v. Farquharson, 
(1879) 4 Cal. 837. 

» Jangi Singh, (1903) 20 All. 194; 
Basid, (1904) 27 All. 298. 


* Vide Explanation. 

» Moir v. WiUiams, [1892] 1 Q. B. 
204, 270. 

* Palani Goundan, (1896) 1 Weir 
52.3. 

* Kohmi, (1914) P. R. No. 24 of 
1914. 

** hmail, (1925) C Lab. 403. 



SECS. 441-448. ] 


CRIMINAL TRESPASS. 


859 


and, on his refusal to do so, he was turned out. Outside the room in the verandah 
he addressed the crowd complaining that no justice was to be obtained from the 
Committee. It was held that C did ndfc commit any offence.^ 

Entry not to commit offence la not house- treapaas. — In a case the former 
Chief Court of the Punjab held that an entry into a cattle-pen to prosecute an intrigue 
with an unmarried woman of over siicteen years of age was not criminal trespass.* 
But subsequently it held that such an act would amount to annoyance if known 
and would, therefore, amount to trespass.* The Madras and the Calcutta High 
Courts are of the opinion that such an act would not amount to criminal trespass.* 

Bona fide dispute. — ^The complainant and the accused were neighbours. Their 
houses were divided by a wall, which the complainant claimed as his own, but 
which, according to the accused, was a party-wall. The accused gave a notice 
prohibiting the complainant from raising the height of the wall. The very next 
day the complainant raised the height. Whilst the complainant was abse nt, J) ie 
accused went into his house and demolished the new addition to the Mrallr"Tne 
accused were thereupon prosecuted for the oftences of house-trespass and mischief 
under ss. 4S1 and 420. it was held that inasmuch as there awas & bona fide claim 
of right by the accused to the wall in dispute and as the accused had entered into 
the complainant's house and pulled down the addition in his absence, the oSen- 
ces charged were not made out against the accused.* 

443. Whoever commits house-trespass havi ng taken precaution^ 

Liirkins bouw-ixes- ta.Jt!QUCfial 5uch hou.sc-trespa.ss from some person 
who has a right to exclude or eject the trespasser 
from the building, tent or vessel which is the subject of the trespass , 
is said to commit “lurking house- trespass.” 

COMMENT. — ^The authors of the Code say : “House-trespass, sagain, may be 
aggravated by being committed in a surreptitious pr in a viblent manner. The , 
former aggravated form of house-trespass we designate as lurking house-trespass : 
the latter we designate us house-breaking. Again, house-trespass, in every form, 
may be aggravated by the time at which it is committed. Trespass of this sort 
has, for obvious reasons, always been considered as a more serious oftence when 
<‘ommitted by night than when committed by day. Thus we have four aggravated 
forms of that sort of criminal trespass which we designate as house-trespass, lurking 
house-trespass, house-breaking, lurking house-trespass by night, and house-breaking 
by night. 

“These are aggra^’ations arising from the way in which the criminal trespass 
is committed. But criminal trespass may also be aggravated by the end for which 
it is committed. It may be committed for a frolic. It may be committed in 
order to (commit) a murder. It may also often happen that a criminal trespass 
which is venial, as respects the mode, may be of the greatest enormity as respects 
the end ; and that a criminal trespass committed in the most reprehensible mode 
may be committed for an end of no great atrocity. Thus A may commit house- 
breaking by night for the purpose of playing some idle trick on the inmates of a 

* Chandi Pershad v. Evans, (1894) * Pamba Hat^adu, (1896) 1 Weir 

22 Cal. 123. 587 ; Ambika Charan Sarkar, (1906) 

* Bamxan, (1905) P. R. No. 28 4 C. L. J. 169. 

of 1905. * Balkrishna Narhar, (1924) 26 Bom. 

* Jiwan Singh, (1908) P. R. No. L. R. 978. 

17 of 1908. 
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dwelling. B may commit simple criminal trespass by merely entering another's 
field for the purpose of murder or gang robbery. Here A commits trespass in the 
worst way. B commits tTesjMss with tlfc worst object. In our provisions, we 
have endeavoured to combine the aggravating circumstances in such a way that 
each may have its due effect in settling the punishment.”* 

CASES. — Entry upon the roof of a building may be criminal trespass. Bnt it 
cannot sustain a conviction for lurking house-trespass,* or for house-breaking.* 

444. Whoever commits lurking house-trespass after sunset and 
Larkins iiauM-iuj- heforc suurise, is said to commit “lurking house- 

•’*'* “S'**- trespass by night.” 

445. A person is said to commit “house-breaking” who commits 
house- trespass if he effects his entrance into the 
house or any part of it in any of the six ways 

hereinafter described ; or if, being in tlie house or any part of it for the 
puipose of committing an offence, or, having committed an offence 
therein, he quits the house or any part of it in any of such six ways, 
that is to say : — 

First . — If he enters or quits through a passage made by himself, or 
- by any abettor of the house- trespass, iu order to the committing of 
the house-trespass. 


IIoxite>brrakins. 


Secondly . — If he enters or quits through any passage not intended 
by any person, other than himself or an abettor of the offence, for 
human entrrgice ; or through any passage to which he has obtained 
access by scaling^or climlung over any wall or building. 

Thirdly . — If he enters or quits through any passage which he or any 
abettor of the house-trespass has opened, in order to the committing 
of the housc-tre.spass by any means by which that passage was not 
intended by the occupier of the house to be opened. 

Fourthly . — If he enters or quits by opening any lock in oi'der to the 
committing of the house- tresp^w-s, or in order to the quitlingof the house 
after .a hou.se- tre.spass. 

Fifthly . — If he effects his entrance or departure by using criminal 
force or committing an assault, or by threatening any person with 
assault. 

Sixthly . — If he enters or quits by any passage which be knows to 
have been fastened against such entrance or departure, and to have 
been unfastened by himself or by an abettor of the house-trespass. 

Explanation . — Any out-house or building occupied with a house, 
and between which and such house there is an immediate internal 
communication, is part of the house within the meaning of this section. 

* Nolc N, p. 168. of 1887. 

* Alla Bakhsh, (1886) P. R. No. 0 * Faela, (1890) P. R. So. 0 of 1890. 
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llXiraTRATIONS. 

(а) A commits house-trespass by n^pking a hole through the wall of Z’s house, 
and putting his hand through the aperture. This is house-breaking. 

(б) A commits house-trespass by creeping into a ship at a port-hole between 
decks. This is house-breaking. 

(f) A commits house-trespass by entering Z’s house through a window. This 
is house-breaking. 

(d) A commits house-trespass by entering Z’s house through the door, having 
opened a door which was fastened. This is house-breaking. _ , 

(f) A commits house-trespass by entering Z’s house through the door, having 
lifted a latch by putting a wire through n hole in the door. This is house-breaking. 

(/) A finds the key of Z’s house-door, which Z had lost, and commits house- 
trespass by entering Z’s house, having opened the door with that key. This is 
iiouse-brcaking. 

(g) Z is standing in his doorway. A forces a passage by knocking Z down, ana 

commits house-trespass by entering the house. This is house-breaking. 

(h) Z, the door-keeper of Y, is standing in Y’s doorway. A commits house- 
trespass by entering the house, having dsterred Z from opposing him by threatening 
to beat him. This is house-breaking. 

COMMENT. — Invasion of a person's residence should naturally be meted out 
with deterrent punishment. This section describes six ways in which the offent^ 
<if house-breaking may be committed. Clauses 1 to 3 deal with entry which is 
effected by means of a passage which is not ordinary. Clauses 3 to 6 deal with 
entry which is effected by force. Where a hole was made by burglars in the wall 
of a house but their way was blocked by the presence of beams on the other side 
of the wall, it was held that the offence committed was one of attempt to commit 
iioiise-breaking and not actual house-breaking, and illustration (if) to this section 
<lul not apply.* * 

According to English law to constitute house-breaking there must always be, 
in actual breaking of some part of tlie house by force or a breaking by construction 
-if law, for example, by threat, fraud or conspiracy. Under the Code mere entry 
through a window not intended for human entrance is enough. 


446. Whoever commits house-breaking after sunset and before 
HouM-breakiog by sunrisc, IS said to commit “house-breaking b}’ 
“****• night.” 


COMMENT. — The preceding section contains an elaborate definition of house- 
breaking. The addition in this section of the element of time turns the offence 
into ‘house-breaking by night,’ the equivalent of the crime of ‘burglary’ in 
English law. The analysis of this offence suggests a division of its ingredients 
into (1) the breaking j (2) the entry ; (3) the place ; (4) the time ; and (5) tlie 
intent. 


447. Wlioever commits criminal trespass, shall be punished with 
Pnabhroent for cri- imprisonment of either description for a term which 
minai trapan. may extend to three months, or with fine which 

may extend to five hundred rupees, or with both. 


* Ghulam, (1923) 4 Lah. 899. 
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448. Whoever commits ho 4 se-trespass shall be punished with 
Punishment tor imprisonment of either description for a term which 

house-trespass. jjj^y extend to One year, or with fine, which may 

extend to one thousand rupees, or with both. 

449. Whoever commits house-trespass in order to the committing 

House-trespass in offencc punishable with death, shall be 

ordn to ^mit offence punished with transportation for life, or with 

punishable with death. . ^ 

' rigorous imprisonment for a term not exceeding 

ten years, and shall also be liable to fine. 

COMMENT. — See pp. 82, 83 where a list ofoffeneespunishable with death is ffiven. 

450. Whoever commits house-trespass in order to the committing 

House-trespass in offence punishablc with transportation for 

pwdriJS’M?™ Hh be punished wth imprisonment of either 

portation tor life. description for a term not exceeding ten years, 
and shall also be liable to fine. * 

COMMENT. — Sec p. 32 where a list of offences punishable with transporta- 
tion is given. 

451. Whoever commits house-trespass in order to the committing 

Houac-ticapasa In offcnce punishablc with impri.sonment, shall 

puiurt^btewith “impri! be punished with imprisonment of either descrip- 
winment. term which may extend to two years, 

and shall also ‘be liable to fine ; and if the offence intended to be com- 
mitted is theft, the term of the imprisomnent may be extended to seven 
years. 

COMMEiNT. — ^Ttiis section is similar to ss. 449 and 450. It provides punish- 
ment for house-trespass committed with intent to commit an oifcnce punishable 
witli imprisonment. Where the accused was convicted of house-breaking, liis 
object being to have sexual intercourse with the complainant’s wife, it was held 
that the conviction was valid.* 

452. Whoever commits house-trespass, having made preparation 
House-tmpuss after Causing hurt to any person or for assaulting any 

Sitlor"wt^'gtoi“«.’ person, or for wrongfully restraining any person, 
or for putting any person in fear of hurt, or of as- 
sault, or of wrongful restraint, shall be punished with imprisonment 
of either description for a term which may extend to seven years, and 
shall also be liable to fine. 

COMMENT. — Section 451 envelopes the provisions of this section. But the 
Legislature has enacted this section to provide higher punishment where house- 
trespass is committed in order to cause hurt, or to assault, or to wrongfully restrain 
any person. 

^ (1875)8M.H.C.(Appx.)vi. 
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453. Whover commits lurking house-trespass or house-breaking, 

shall be pui>ished with imprisonment of either 
tnj description for a term which may extend to two 

hon«-breaklng. ^ ^ 

COMMfiNT. — This section provides penalty for the offenres defined in ss. 443 
and 444. 

In all “house-breakinR” there must be “house-trespass,” afad in all “house-trespass” 
there must be “criminal trespass.” Unless, therefore, the intent necessary to prove 
“criminal trespass”is present, the offenee of house-breaking or house-trespass cannot 
be committed. 

454. Whoever commits lurking house- trespass or house-breaking, 

L in h tres ofder to the committing of any offence pi^sh- 
pau or houae?b"nkiiw ablc With imprisonment, shall be pimisheff with 
<3rence i«inisiia^"w?th imprisonment of either description for a term 
impntonment. which may extcnd to three years, and shall also 

be liable to fine; and, if the offence intended to be committed is theft 
the term of the imprisonment may be extended to ten years. 

COMMENT. — ^Tliis is an augravated form of the offenee described in the li|^ ■ 
section. The latter portion of this section is framed to include the cases of house- 
trespassers and house-breakers by night who have not only intended to commit, 
but have actually committed, theft.* 

455. Whoever commits lurking house- trespass, or house-breaking, 

, having made preparation for causiifg hurt to anv 

Lurking bouse-tres- ” 

pas» or house-brraking person , or for assaultin;; any person , or tor wrong- 

after preparation for . ... n .i i 

hurt, aairauit or arong- lully restraining any person, or tor putting any 
™ ■ person in fear of hurt or of assault or of wrongful' 

restraint, shall be punished with imprisonment of either description 
for a term which may extend to ten years, and shall also be liable 
to fine. 

COMMENT. — The relation between this section and s. 453 is the same as that 
between ss. 452 and 430. This section is similar to s. 458. The only difference is 
that the trespass here is committed by day, whereas under s. 458 it is committed 
during night. 

456. Whoever commits lurking house- trespass by night, or housc- 
Puniahment for lurk- l>reaking by night, shall be punished with im- 

hOTseSbnSdng’’”* by pr*so**nient of either description for a term which 
“**•**■ may extend to three years, and shall also be liable 

to' fine. 

COMMENT. — ^Lurking house-trespass or house-breaking is ordinarily punish- 
able under s. 453 ; but when it is committed at night this section is applicable. 

* Zor Singh, (1887) 10 All. 146. of 1886. 

See lOiuda Bakhsh, (1886) P. R. No. 10 
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The intent necessary to prove ‘criminal trespass* must be present. Where the 
accused persons, execution creditors, broke open the complainant’s door before 
sunrise with intent to distrain his property, for which they were convicted on a 
charge of lurking house-trespass by night or house-breaking by night, it was held ^ 
tliat as they were not guilty of the offence of criminal trespass the conviction must 
he quashed.r 

CASES. — Scaling a wall. — Effecting an entrance into a houseat night by scaling 
a wall was held to constitute house-breaking by night.* 

Departure through doorway. — ^Tbe accused entered into a house at night and 
effected his departure after knocking down a person who stood in the doorway. It 
was held tliat the conviction for house-breaking by night was good.' 

Entry to commit adultery. — Where a stranger, uninvited and without any right 
to b.*^ there, effected an entry in the middle of the night into the sleeping apartment 
of a woman, a member of a respectable household, it was held that the Court should 
presume tliat the entry was made with such an intent as was provided for by this 
section.' The accused was found inside the house of the complainant at midnight, 
iind his presence was discovered by the wif'* of the complainant crying out that a 
thief was taking away her neck ornament. It was held that the accused was properly 
convicted under this section' But where the accused had entered with the consent 
of the widowed daughter-in-law of the complainant, a woman of loose character, 
it was held that he was not guilty under this section.' At night time the accused 
unchained the outer door of the courtyard of M's house and was passing through 
it in order to teach the adjoining house occupied by a married woman K (with 
whom he had intimacy) with the object of committing adultery with her when he 
was seen by M’s wife who raised an alarm and he was arrested while in M’s courtyard . 

It was held that 3he accused was guilty of criminal trespass as he entered into or 
upon property in the possessioq of another with intent to commit the offence of 
adultery, and as he entered at night he was guilty of lurking house-trespass by 
jiight.' Thus a person who enters upon property with intent to commit an offence 
tin that property, or on any other property, or with respect to a person who is. 
or is not, in possession of the property entered upon, is guilty.' 


457. Whoever commits lurking house-trespass by night, or house- 
1 ..Tir ing hoii«-irr«- breaking by night, in order to the eommitting of any 
offence punishable with imprisonment, shall be 
XSie‘‘w?m“tapri«m- Podished with imprisonment of either description 
for a term which may extend to five years, and shall 
also be liable to fine; and, if the offence intended to be committed 
is theft, the term of the imprisonment may be extended to fourteen 
years. 


* Jotliaram Davay, (1878) 2 Mad. 30. 
' Emdad Ally, (1803) 2 W.B. (Cr.) 63. 
' Solai, (1802) 1 Weir 530. 

* Koilash Chandra Chakrabarty, 
(1880) 10 Cal. 657; Balmakand Ram 
V. Gtumsamram, (1894) 22 Cal. 391; 
Premanundo Shaha v. Brindaban 
■Chung, (1895) 22 Cal. 904; Karali 
Prasad Guru, (1016) 44 Cal. 358; 


Ram Rang, (1004) P. R. No. 18 of 
1905. 

' Lshri, (1800) 26 A. W. N. 279. 

* Lajje Ram, (1898) P. R. No. 12 
of 1898. 

’ Mohammad Yar, (1938) 10 Lah. 
462, F.B. 

' Ibid., p. 409. 
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comment. — ^T he offence under this section is an aggravated form of the offence- 
described in the preceding section. ^ 

Adultery. — ^Where, on a charge under this section, it was proved to the satis- 
faction of the Court that the accused did enter into the complainant’s house 
in order to liave sexual intercourse with a woman who, he knew, was the wife of 
the complainant, and further that he did so without the husband’s consent, and tlie 
accused was convicted, it was held that the conviction was proper. It was not 
necessary that the complainant should bring a specific cliarge of adultery .> The 
omission on the part of the husband to prosecute for adultery does not absolve 
the offender from criminal liability under this section.' 


458. Whoever commits lurking house- trespass by night, or house- 
breaking by*, night, having made preparation for 
pan or house-brrakins causing hurt to any person, or for assaulting juiy 
person, or for wrongfully restraining any person, 
or wrongful reitraint. putting any person in fear of hurt,or of assault, 

or of wrongful restraint, shall be punished with imprisonment of either 
description for a term which may extend to fourteen years, and shall 
also be liable to fine. 


COMMENT. — ^This section is similar to ss. 452 and 4i>5. 

It only applies to the house-breaker who actually has himself made preparation 
for causing hurt to any person, etc., and not to his companions as well who tliem- 
sclves have not made such preparation.' 

459. Whoever, whilst committing lurking house-trespass or house- 

Grievous hurt c.u«d breaking, causes grievous hurt to ^ny person or 
id^h^^pw''or *ittempts to cause deatl^ or grievous hurt to any 
house-bteskiog. persoii, shall be punished with transportation for 

life, or imprisonment of either description for a term which may extend 
to ten years , and shall also be liable to fine. 

COMMENT. — ^The offence under this section is an aggravated form of the offence 
described in the preceding section. 

This and the following section provide for a compound offence, the governing 
incident of which is that either a ‘lurking house-trespass’ or ‘house-breaking’ must 
have been completed in order to make a person, who nccompanies that offence 
either by causing grievous hurt or attempt to cause death or grievous hurt, responsible 
under those sections.' 

The grievous hurt must be caused, or the attempt must be made, during the 
time that the house-breaking is being conunitted, and not after that offence is 
completed, and the offender has left the premises. 


460. If, at the time of the committing of lurking house- trespass by 
All persons Jointly night or house-breaking by night, anv nerson 

ooneeroed in lurking .. . i™. 

house-trespass or house- guilty oi such oiicnce Shall voluntarily cause or 
hrealdng bv night t j ii. , . . 

punishable where death attempt to cause Qeatn or grievous hurt to any 

or grievous hurt caused ■ ■ ^ 

by one of them. person, every person jointly^ concerned in com- 

' Kanglq, (1000) 23 All. 82. * GhtUam, (1028) 4 Lah. 300. 

' Eon^ii, (1804) Unrep.Cr.C. 080. * Irniail BJum, (1880) 8 AU. 040. 
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mitting such lurking house-trespass by night or house-breaking by 
night, shall be pujaished with transportation for life, or with imprison- 
ment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 


COMMENT ^This section deals with the constructive liability of persons jointly 

concerned in committing ‘lurking house-trespass* or ‘house-breaking by nigbt’ 
in the course of which death or grievous hurt to any one is caused. It is inunaterial 
who causes death or grievous hurt. Every person jointly concerned in conunitting 
such house-trespass or 'bouse-breaking shall be punished in the manner provided 
in tlie section. 

The words “at the time of the committing of’* are limited to the time during 
which the criminal trespass continues which 'forms an element in house-trespass, 
which is itself essential to house-breaking, and cannot be extended so as to include 
any priUr or subsequent time.* If the offender cause grievous hurt while running 
away, he will not be punishable under this section.* • 

461. Whoever dishonestly or with intent to commit mischief, 
breaks open or nnfastens any closed receptacle 
which contains or which he believes to contain 
taining property. property, shall be punished with imprisonment of 

cither description for a term which may extend to two years, or with 
fine, or with both. 

COMMENT. — This and the foUowing section provide for the same offence. As 
soon as the receptacle is broken open or unfastened the offence is complete. 


462. Whoever, being entrusted with any closed receptacle which 
Puni.hn«ntf<,r««no Contains or which he believes to contain property, 
bv*"'er8on"'OTtru»ted without having authority to open the same, dis- 
wiUi custody. honestly, or with intent to commit mischief, breaks 

open or unfastens that receptacle, .shall be punished with imprisonment 
of either description for a term which may extend to three years, 
or with fine, or with both. 


CHAPTER XVIII. 

Of Offe^jces kel.\tinq to Documents and to Trade or 
Property Mares. 

463. Whoever makes any false document* or part of a document, 
with intent to cause damage or injury to the nublic 

Forgery. . *>. . 

or to any person,- or to support any claim or title,* 
or to cause any person to part with property,* or to enter into anv 
express or implii'd contract, or with intent to commit fraud* or that 
fraud may be committed, commits forgery. 

* Muhammad, (1021) 2 Lab. 842. * Ibid. 
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464. A person is said to make a false docu- 
ment — , 


First . — Who dishonestl y or fraudulently* S%as( seals or 

eaewrtM* a document or part of a document, or makes any mark 
denoting the execution of a document, with the intention of causing 
it to be believed that such document or part of a document was made, 
signed, sealed or executed by or by the authority of a person by whom 
or by whose authority he knows that it was not made, signed, sealed 
or executed, or at a time at which he knows that it was not made, 
signed, sealed or executed;* or 


Secondly. — ^Who, without lawful authority, dishonestly or fraudu- 
lently, by cancellation or otherwise, idters a document in any i^terial 
part thereof, after it has been made or executed cither by himself 
or by any other person, whether such person be living or dead at the 
time of such alteration ; or • 


Thirdly . — ^Who dishonestly or fraudulently causes any person to sign, 
seal, execute or alter a document, knowing that such person by reas(». 
of unsoundness of mind or intoxication cannot, or that by reason of 
deception practised upon him, he does not know the contents of the 
document or the nature of the alteration. 


ILLUSTRATIONS. ^ 

(а) A has a letter of credit upon B for Rs. 10,000, written by Z. A, in order 
to defraud B, adds a cipher to the 10,000, and inilkcs the sum 1,00,000, intending 
that it may be believed by B that Z so wrote the letter. A has committed forgery. 

(б) A, without Z’s authority, affixes Z’s seal to a document purporting to be 
a conveyance of an estate from^Z to A, with the intention of selling the estate to 
B and thereby of obtaining from B the purchase-money. A has committed forgery. 

(c) A picks up a cheque on a banker signed by B, payable to bearer, but without 
any sum having been inserted in the cheque. A fraudulently fills up the cheque 
by inserting the sum of ten thousand rupees. A commits forgery. 

(d) A leaves with B, his agent, a cheque on a banker, signed by A, without 
inserting the sum payable and authorises B to fill up the cheque by inserting a 
sum not exceeding ten thousand rupees for the purpose of making certain payments. 
B fraudulently fills up the cheque by inserting the sum of twenty Uiousand rupees. 
B commits forgery. 

(e) A draws a bill of exchange on himself in the name of B without B’s authority, 
intending to discount it os a genuine bill with a banker and intending to take up 
the bill on its maturity. Here, as A draws the bill with intent to deceive the banker 
by leading him to suppose that he had the security of B, and thereby to discount 
the bill, A is guilty of forgery. 

(/) Z’s will contains these words — “I direct that all my remaining property 
lie equally divided between A, B and C.” A dishonestly scratches out B’s name, 
intending that it may be believed that the whole was left to himself and C. A has 
committed forgery. 
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(g) A endoifies a Government promissory note and makes it payable to Z or 
his order by writing on the bill the words “Pay to Z or his order and signing the 
endorsement. B dishonestly erases the woids “Pay to Z or his order,” and therr- 
by converts the special eiidorsement into a blank endorsement. B commits forgery. 

(h) A sells and conveys an estate to Z. A afterwards, in order to defraud 
Z of bis estate, executes a conveyance of the same estate to B, dated six months 
earlier than the date of the conveyance to Z, intending it to be believed that he 
had conveyed the estate to B before he conveyed it to Z. A has committed forgery. 

(t) Z dictates his will to A. A intentionally writes down a different legatee 
from the legatee named by Z, and by representing to Z that he has prepared the 
will according to bis instructions, induces Z to sign the will. A has committed 
forgery. 

(j) A writes a letter and signs it with B’s name without B’s authority, certifying 
that. A.ls a man of good character and in distressed circumstances from unforeseen 
misfortune, intending by means of such letter to obtain alms from Z and other 
persons. Here, as A made a false document in order to induce Z to part with 
property, A has committed forgery. 

(k) A without B’s authority writes a letter and signs it in B’s name certifying 
to A’s character, intending thereby to obtain employment under Z. A has com- 
mitted forgery, inasmuch as he intended to deceive Z by the forged certificate, and 

■ »- ti^ieby to induce Z to enter into an express or implied contract for service. 

Explanation 1 . — A man’s signature of his own name may amount' to 
forgery. 

nXUSTKATIONS. 

(а) A signs hi^ own name to a bill of exchange, intending that it may be believed 
that the bill was dra,wn by another person of the same name. A has committed 
forgery. 

(б) A writes the word “accepted” on a piece of paper and signs it with Z’s 
name, in order that B may afterwards write on the paper a bill of exchange drawn 
by B upon Z, and negotiate the bill as though it had been accepted by Z. A is 
guilty of forgery ; and if B, knowing the fact, dr aw's the bill upon the paper pursuant 
to A’s intention, B is also guilty of forgery. 

(c) A picks up a- bill of exelrange payable to the order of a different person 
of the same name. A endorses the bill in Iris own name, intending to cause it to 
be believed that it was endorsed by the person to wliose order it was payable, here 
A has committed forgery. 

(d) A purchases on estate sold under execution of a decree against B. B, after 
the seizure of the estate, in collusion with Z, executes a lease of the estate to Z at a 
nominal rent and for a long period, and dates the lease six montlis prior to the seizui-e, 
with intent to defraud A, and to cause it to be believed that the lease was granted 
before the seizure. B, though he executes the lease in his own name, commits 
forgery by antedating it. 

(e) A, a trader, in anticipation of insolvency, lodges effects with B for A’s bene- 
fit, and with intent to defraud his creditors ; and in order to give a colour to the 
transaction, writes a promissory note binding himself to pay to B a sum for value 
received, and antedates the note, intending that it may be belie ved to have been made 
before A was on the point of insolvency. A has committed forgery under the first 
head of the definition. 
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Explanation 2 . — The making of a false doeument in the name of 
a fictitious person, intending it ^ be believed that the document 
was made by a real person, or in the name of a deceased person, intend- 
ing it to be believed that the document was made by the person in his 
lifetime, may amount to forgery. 

IliLtrSTRATION'. 

A draws a bill of exchange upon a fictitious person, and fraudulently accepts 
the bill in the name of such fictitious person with intent to negotiate it. A commits 
forgery. 

465. Whoever commits forgery shall be punished with imprison- 

pimiBhnient for for- “cnt of either description for a term which may 
extend to two years, or with fine, or with both.^ 

COMMENT. — ^The offence of forgery is defined in ss. 4C3 and 464 of the Code. 
Under s. 463 the making of a false document with any of the intents therein men- 
tioned is forgery, and s. 464 sets forth when a person is said to make a ‘false document' 
within the meaning of the Code. , 

The definition of forgery in the Code is not as simple and clear as the definition 
of forgery in common law. Forgery in England is not defined by statute. Forgery \ 
in common law is defined as tlie fraudulent making or alteration of a writing to th^ 
prejudice of another man's right^ 

Scope.— Action 463 contemplates two classes of intents, and it is clear that it 
is not an essential quality of the fraud mentioned in the section that it should result 
in or aim at the deprivation of property.* 

Ingredients. — ^The elements of forgery are — 

1. The making of a false document or part of it. 

2. Such making jshould be with intent • 

(a) to cause damage or injury to (i) public, or (if) any person ; or 

(b) to support any claim or title ; or 

(c) to cause any person to part with property ; or 

(d) to enter into any express or implied contract ; or 

(e) to commit fraud or that fraud may be committed* 

1. ‘Makes any false document.’ — To constitute forgery the simple making of I 
a ‘false document’ is sufiicient. What amounts to making of a ‘false document’ is 1 
explained in s. 464. It is not necessary that the document should be published or 
made in the name of a really existing person (vide Explanation 2). But it musteither > 
appear on its face to be, in fact, one which, if tme, would^ossess some legal valid- 1 
ity^ or, in other words, m ust be leg aily cs^blc of effeej^g tihe^aud inten ded.* A \ 
writing, which is not legal evidence'oftBe matter expressed, may yet be a ‘document’ 
if the parties framing it believed it to be, and intended it to be, evidence of sucb 
matter.* Thus forging a deed will amount to this offence, although a statute requires 
the deed in a particular form, or to comply with c^ertain requisites, and the forged 
deed is not in that form or does not comply with those requisites.* Letters or marks 
imprinted on trees and intended to be used as evidence that the trees had been 

* Abbas Ali, (1866) 25 Cal. 512, 87S. 

521, F.B., overruling Haradhan, (1892) * Shifait AH's case, (1868) 2 Beng 

16 Cal. 880. L. R. 12 (Cr.). ® 

* Jamala Ram, (1895) P. R. No. 12 * Lyon's Case, (1818) Russ. & Ry, 

of 1895; Badan Singh, (1922) 3 Lah. 255. 

I.P. 
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passed fox removal by the Rangci of a forest, are a document within the meaning of 
8. 29. A person counterfeiting such marksonatree is guilty of making aftdse docu- 
ment within the meaning of this section.r 

The antedating of a document is not forgery, unless it has or could have operated 
to the prejudice of some one.’ 

2. ‘To cause damage or Injury to the public or to any person.’ — The 
damage or injury must be intended to be caused by the false document to the public 
or any individual. Thus, a police-officer who alters his diary so as to show that he 
had not kept certain persons under surveillance does not commit forgery, inasmuch 
as there is no risk of loss or injury to any individual and the element of fraud as 
defined in s. 25 is absent.’ It is the intent to cause damage or injury which con- 
stitutes the gist of this offence. It is immaterial whether damage, injury or 
, fraud is actually caused or not.< ^ 

,Tp tamper with a proceeding in a Court of justice in order to obtain from that 
Court a decision or order, which it otherwise would not make, is as much a public 
mischief as to attempt to secure the unauthorised release of a prisoner from jail 
or to obtain for an unqualified person credentials entitling him to practise as a 
surgeon or to navigate a ship.* 

3. ‘Support any claim or title.’ — ^Even if a man has a legal claim or title to 
property, he will be guilty of forgery if he counterfeits documents in o rder to sup port 
it. See illustrations (/), (g), (h) and (i). An actual intention to convert an illegal 
or doubtful claim into an apparently legal one is dishonest and will amount to for- 
gery.* 

The term ‘claim’ is not limited in its application to a claim to property. It 
may be a claim to anything, as, for instance, a claim to a woman as the claimant’s 
wife, a claim to the custody of a child as being the claimant’s child, or a claim to 
butdmitted to Lttendance at a la w class in a college, or to be admitted to a university 
mother examinatidn, or a clt^im to the possession of immoveable or any other kind 
of property.’ 

4. ‘To cause any person to part with property.’ — ^It is not necessary that 
the property with which it is intended that the false document shall cause a person to 
part, should be in existence at the time when the false document was made. For 
example, if A gave an order to B to buy the material for making and to make a 
silver tea scr^^ce for him, and C, before the tea service was made or the materials 
for making it had been bought, were to make a false letter purporting, but falsely, 
to be signed by A, authorizing B to deliver to D the tea service when made, C 
would have committed forgery within the meaning of s. 463 by making that false 
document with intent to cause B to part with property, namely, the tea service, 
when made.* A written certificate has been held to be ‘property’ within the meaning 
of this section.* 

5. ‘Intent to commit fraud,’ — The offence of toigeiy is complete if a docu- 
ment, false in fact, is made with intent to commit a fraud, although it may not 
have been made with any one of the other intents specified in s. 463.’* Jjjfcv 

* Krishtappa, (1925) 27 Bom. L. R. * IMd. 

599. ’ Soshi Bhushan, (1893) 15 AU. 

’ Gabind Sii^h, (1926) 5 Pat. 573. 210, ‘217. 

* Sunjiv Jtainappa, (1932) 34 Bom. > Ibid., p. 218. 

L. R. 1090, 56 Bom. 488. > Ibid., p. 218. 

* Kalyanmal, [1937] Nag. 45. ’* Kotamraju Venkatrayadv, (1905) 

' Mahesh Chandra Prasad, (1948) 28 Mad. 90, f.b. 

22 Pat. 292. 
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Where there is an intention to deceive and by means of the deceit, to obtain an 
advantage there is fraud, and if a document is fabricated with such intent it is a 
forgery.^ The majority of the Judgel of the Madras High Court in a full bench 
case seem to be of opinion that an intention to secure a benefit or advantage to 
the party deceiving by means of the deceit constitutes an intention to defraud.* 
The expression ‘intent to defraud’ implies conduct coupled with intention to ' 
deceive and thereby to injure; in other words, ‘defraud’ involves two conceptions, 
namely, d eceit and injury to the p erson deceived. The addition of a name to the 
list of attesting witnesses of an instrumenFwhl^ need not in law be attested is 
held not to amount to making a false document.' ^ 

Deprivation of property, actual or intended, does not constitute an essential 
clement of an intention to defraud.' ^ 

Intent to defraud any particular person not necessary . — A general intention I 
to defraud, without the intention of causing wrongful gain to one person or '^Gllgful I 
loss to another, will be sufficient to support a conviction.' It is not necessary to > 
defraud a particular person, if the consequence of the act would necessarily or 
possibly be to defraud any person, but there must, at all event s, be a possibility 
of so me person being defra uded b y thq fo r^ry.* It is not necessary that there 
shoiilS’liave been some person defrauded. 'A man may have an intent to defraud 
and yet there may not be any person who could be defrauded by his act. Suppose 
a person with a good account at his bankers, and a friend, with his knowledga, 
forges his name to a cheque cither to try his credit, or to imitate his handwriting, 
there would be no intent to defraud, though there would be parties who might be 
defrauded ; but where another person has no account at his bankers, but a man 
supposes that he has, and on that supposition forges his name, there would be an 
intent to defraud in that case, although no person could be defrauded.’ 

C.\SES. — Intent to defraud. — If a person havctiic authority cJ another to write 
tlie name of that other to an acceptance it is no forgery ; neither is it if he had 
no such authority, provided that he had fair ground for considering that he had 
such authority, and did so consider, and wrote the acceptance, not meaning to 
defraud or injure any one.' Even if there is no previous authority of the person 
whose name is put on a bill of exchange, still if that person has been informed of 
it at the time and he does not repudiate it, it will not amount to forgery.' But if 
A put the name of B on the bill of exchange as acceptor without B's authority, ex- 
pecting to be able to meet it when due, or expecting that B will overlook it, this 
is forgery. 1“ Similarly, if a person having the blank acceptance of another, be autho- 
rized to write on it a bill of exchange for a certain limited amount, and he writes 
on it a bill of exchange for a larger amount, with intent to defraud either the ac- 
ceptor or any other person, this is forgery." Where in a proceeding in a Court 
of justice the accused having an access to the record, inserted a document on the 
record and made interpolation in the list of documents, it was held that there 


® Muhammad Saeed Khan, (1896) 
21 All. 113, 115. 

' Kotamraju Venkatrayadu, (1005) 
28 Mad. 90, f.b. The majority of the 
full bench have expressed their non- 
concurrence with the case of C. Sriniva- 
san, (1002) 25 Mad. 720. 

' Surendra Nath Ghosh, (1010) 14 
C. W. N. 1076. 

< Abbas AH. (1806) 25 Cal. 512, 


F.B. 

' Dhunum hfozee, (1882) 9 Cal. 53. 

* Marcus, (1846) 2 C. & K. 356. 

’ Nash, (1852) 2 Den. Cr. C. 408. 

' Pan'sA, (1837) 8 C & P. 04. 

• Smith, (1862) 3 F & F. 504. 

»» Porbes, (1885) 7 C. & P. 224. 

" Hart, (1886) 7 C & P. 652, (1887) 
1 Mood. 486. 



872 


TBS INDIAN FENAL CODE. 


[ CHAP. XTIU. 


was sa intent on the part of the accused to commit a firaud on the Court and also, 
perhaps, to cause damage to the other side, that it was immaterial that the deception 
did not succeed, or that if it had sucoeedecf it could not have exposed the accused 
to an action for damages, and that the accused was guilty of forgery.^ 

Copy. — ^The offence of forgery may be committed by a person who fabricates a 
false document purporting to be a copy of another document for the purpose of the 
same being used in evidence. The accused, in a suit for possession of land, to 
support his pedigree, put in a deed of dower, and a deed of security puix>orting to 
be copies of the original document filed in a previous suit, but it was found that 
both the copies contained two more names of witnesses than tlie original. It was 
held that the accused had committed forgery.* Similarly a person was convicted 
of using as genuine a document which he knew to be forged, though he, in the 
first instance, produced only a copy of it.* The Madras High Court has held that 
a c(^yof a false document is not a false document within the meaning of this section.* 
The Patna High Court has laid down that the making of a copy of a forgery does 
not constitute forgery unless the maker of the copy was authorized to make the 
copy.* 

Section 464. — ^Thia section says how a ‘false document’ is nrade. 

6. ‘Fraudulently. ’ — ^This word is used in ss. 471 and 464 together with the word 
kfishonestly’ and presumably in a sense not covered by the latter word. If, how- 
ever, it be held tliat ‘fraudulently’ implies deprivation, either actual or intended, 
then apparently that word would perform no function which would not have been 
fully discharged by the word ‘dishonestly’ and its use would be mere surplusage. 
So for as such a consideration carries any weight, it obviously inclines in favour of 
the view that the word ‘fraudulently’ should not be confined to transactions of 
which deprivBti&h of property forms a part.' Those decisions which proceed on 
the ground that an act is notrfraudulent unless it causes or is intended to cause 
loss or injury to some one would seem to take too narrow a view of the meaning 
of the word ‘fraudulentiy’ as used in the Code.^ 

7. ‘Makes.’ — “The ‘making’ of a document, or part of a document, does not 
mean ‘writing’ or ‘printing’ it, but signing or otherwise executing it; as in legal 
phrase we speak of ‘making an indenture’ or ‘making a promissory note,’ by which 
is not meant the writing out of the form of the instrument, but the sealing or signing 
it as a deed or note. The fact that the word ‘makes’ is used in the section in conjimc- 
tion with the words ‘signs,’ ‘seals’ or ‘executes,’ 6r ‘makes any mark denoting the 
execution,’ &c. seems to me very clearly to denote that this is its true meaning. 
What constitutes a false document or part of a document, is not the writing of any 
number of words which in themselves are innocent, but the affixing the seal or signa- 
ture of some person to the document, or part of a document, knowing that the seal 
or signature is not his, and that he gave no authority to affix it. In other words, 
the falsity consists in the document, or part of a document, being signed or sflUed 

* Mahesh Chandra Prasad, (1043) M. L. J. 584. 

22 Pat. 26*2. * Lachman Lai, (1918) 4 P. L. J. 16. 

* Essan Chunder Dutt v. Baboo * Abbas AH, (1806) 25 Cal. 512, 
Prannavih Chowdry, (1868) Marsh. 270, 521, f.b., overruling Haradhan, (1892) 
W. R. (F. B.) 71. ^e Surendra Noth 19 Cal. 380. 

GAosh, (1610) 14 C. W. N. 1076. * Kotamraju Venkatrayadu, (1905) 

* .Vu/uin^li,(1866)6 W. R. (Cr.)41. 28 Mad. 90, 113, F.B., contra, Subrah- 

* Oopalakrishna Heggade, (1910) 20 .mania Ayyar, J. 
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with the name orseal of aperson whodid not in factsign or seal it.”* The Bombay 
High Court has held, distinguishing this case, where the accused counterfeited marks 
on a tree, that his act amounted to makuig a false document.* 

8. ‘Signs, seals or executes.* — Signing or sealing a document completes its 
execution. Putting a seal to a genuin e signa ture to a documen t which is invalid- 
without a seal is a for^rv. ‘‘ Putting the name of a painter upon the copy of one 
of his pictures in order that it may be passed off as the original will be forgery under 
the Code, though this is held to be cheating under the English law.* 

9. ‘At a time at which he knows that It was not made, signed, sealed or 
executed. ’ — ^Antedating a document constitutes forgery.* It is forgery to make aj 
deed frau dule atly with a false date, when the date is a material part of the deed. | 
although the deed is in fact ma de an d executed by and between tlie persons by 
and between whom it purports la bc-made a^d executed.* But the antedating of 
a document is not forgery, unless it has or could have oi>erated to the ptejumce 
of any one. Where, therefore, a hand-note of a certain date bore the genuine 
thumb impression of the executant, but it was found in fact to have been executed 
subsequently, and there was absence of evidence tliat the antedating by the creditor 
was done with the object of making any iirongful gain to himself or causing wrongful 
loss to the executant, it was held that the necessary element of fraud or dishonesty 
was wanting and tHb offence of forgery was not committed.* 

CASES. — False document should have been actually made. — Where a persoff 
gave orders for the printing of certain receipt forms similar to those used by a 
certain company, and corrected the proofs of the same, it being his intention to 
use the receipt forms in order to commit a fraud, it was held that he couid not be 
convicted of forgery until one of the printed forms had been converted by him 
into a false document, nor of an attempt to commit forgery until 1^ had done some 
act towards making one of the forms a false document ; utvtil a form had been 
converted into a document, all that was done consisted in mere preparation for the 
commission of an offence.' Xliis case has not been followed by the Allahabad* 
and the Bombay** High Courts. Whether any given act or series of acts amounts to 
an attempt of which the law will take notice or merely to preparation is a question 
of fact in each case. 

False entries to commit fraud. — ^Where the accused was requested to make an 
entry in a book of account belonging to the complainant to the effect that he was 
indebted to the complainant in a certain sum found due on a settlement of accounts, 
instead of making this entry as requested, he entered in a language not known to 
the complainant that the sum had been paid to the complainant, it was heid that 
he had committed not forgery but an attempt to cheat, because there was nothing 
on the face of tiiat entry to make it appear that the writing was made by or by tlie 
authority of the complainant within tlie meaning of s. 464.** Similarly, where a 
creditor made an entry in his own account book, without the sanction of the debtor, 
thalfif a particular sum was not paid as agreed upon, the creditor would takelj 
times tlie principal, including interest, it was held that no false document was 


* Per Garth, C. J., in BUuat Ali, 
(1881) 7 Cal. S52, 855. 
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* Class, (1857) 7 Cox 494. 
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made bjr the creditor within the meaning of s. 464, As the entry did not operate to 
impose any liability to pay interest upon the debtors it could not cause damage or 
injury to the debtors.^ 

Personation at examination. — falsely represented himself to be B at a Uni- 
versity Examination, got a hall ticket under B’s name and headed and signed 
answer papers to questions with B’s name. It was held that A was guilty of forgery 
and cheating by personation.* 

Fabricating letter or certificate. — The accused, who was a copyist in the Sub- 
Divisional Office at B, applied for a clerkship then vacant in that office. An endorse- 
ment on his application, recoinmending him for the post and purporting to have 
been made by the Sub-Divisional Officer at B, was found to have been fulscly made 
by the accused. The application was accompanied by a letter also fabricated 
by the accused, purporting to be from the Collector to the Sub-Divisional Officer 
at B, informing the latter officer that he, the Collector, had selected the accused 
for the vacant post. The Sub-Divisional Officer, having some suspicions as to the 
genuineness of this letter, wrote a demi-official letter to the Collector to ascertain 
whether he had really written it, and thisjreing posted in the local post office the 
accused fabricated a third document, purporting to be a letter from tlie Suh- 
Diyisional Officer to the Postmaster asking him to stop the dci^atch of the demi- 
official letter. It was held that the aocu.sed had committed forgery with regard to 
Ore first two documents, but with regard to the third, it could not be said that he 
falsely made it either dishonestly or fraudulently within the meaning of s. 464 because 
he made it to screen himself from fraud.* The accused applied to the Superintendent 
of Police at Poona for employment in the Police force. In support of his application 
he presented two certificates which he knew to be false. One of these certifientes 
was a wholly fab'icated document, whilst the other was altered by several additions 
made subsequently* to the ^issuc of the certificate. It was held that the 
accused was guilty of oScnccs under ss. 463 and 471.* IVlrcrc a candidate for the 
Malriculationcxamination of the University of Madras, for the purjiose of being udni it- 
ted to the Examination, forwarded to the Registrar of the University a eertifieate 
that he w'as of good diaracter and that he had completed his twentieth year which 
purported to be signed by Uie Headmaster of a recognised school, but was, in fact, 
not signed by him but was signed by the candidate in his own handwriting, it was held 
that the certificate was a forged document within the meaning of ss. 407 and 464.* 
A person lawfully entitled to possess arms .and ammunition, signed the prescribed 
certificate of purchase of the same in the name of another witli an address not his 
own, and thereby deceived the gunsmith and tlie Government and defeated the object 
of the certificate, it was held lliat he was guilty of forgery.* 

Conviction for abetment when It is proved that accused himself fabricated 
document in bis custody . — \ Police Constable’s character and service roll in his 
custody was found to have been tampered with in this way, that a page, apparently 
containing unfavourable remarks to the Constable, hud been taken out, and a new 
page with favourable remarks, purporting to liave been written and signed by various 
superior officers of the police, had been inserted in its place, the intent being to 

' Badan Singh, (1622) 3 Lah, 373. * Khandtisingh, (I860) 22 Bora. 7G8. 

' Appasami, (1886) 12 Mad. 151; ' Kotamraju Venkatrayadu, (1605) 

Asimtini Kumar Gupta, [19!17] 1 Cal. 28 Mad. 60, f.b, 

71. • Causley, (1915) 48 Cal. 421. 

* Abdul JIamid, (1886) 13 Cal. 349. 
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&yoar the chances of his promotion ; it was h^kl that this interpolation amounted 
to forgery, but that inasmuch as it wp not proved that the Constable himself 
prepared and inserted the false page, he was guilty of abetment only.^ 

Clause second. — This clause requires dishonest or fraudulent cancellation on 
alteration of a document in any material part without lawful authority after it\ 
has been made or executed by a person who may be living or dead. I 

Where the date in a bond was altered, even though the alteration was not re- 
quired to bring the claim within limitation,' or the document was not necessary 
for the case of the party using it,* this offence was held to have been committed.! 
But where the vendees of a plot of land altered the number by which the land wast 
described in the deed of sale, because such number was not the right number, and I 
used it as evidence in a suit, the alteration of the deed was held not to amount to | 
forgery as the intention to cause wrongful loss or wrongful gain or to defraud was 
wanting.* Similarly, where the date of a document, which would otherwise nqt have 
been presented for registration within time, was altered for the purpose of getting it 
registered, the offence committed was not forgery but fabricating false evidence 
under s. 192.* 

The alteration must be in a material ptart of the document. Tims the interpola- 
tion of the name of a person as an attesting witness to a document not required 
by law to be attested subsequent to its execution and registration is not an alteration 
of the document in a material part.* • 

Clause third. — This clause deals with cases where the person making the docu- 
ment is not supposed to know its contents owing to unsoundness of mind or intoxi- 
cation or deception. 

IVliere the accused obtained a genuine signatute. iqjon a false document, by 
inse rting the d ocument in a hea p of pa pe rs pla ced f or signa t ure tyfor e t ile pe rson 
s igning it_ Jit^as held that the abused hadnot committed op offence under this 
section as no deception was practised on the person Signing it to prevent him from 
knowing tlic nature of tlie document.’ 

Explanation 1. — Tliere may be a sufficient lulsityin a man's merely signing his i 
own name, if he do this in order tliat it may be mistaken for the signature of another ^ 
person of tlic same name. If a bill of exchange payable to A or order get into the 
luuids of another person of the same name as the payee, and sucli person, knowing 
tliat he was not the real person in whose favour it was drawn, endorse it, he is guilty 
of forgery.* 


Explanation 2. — This Explanation makes it clear tliat a document will be forgery ' 
if it is a false document even in the name of a fictitious person. To support a charge 
of forgery it is wholly immaterial whether the name forged is that of a lietitious 
person wlio never existed or of a real person. It is as much a forgery in the one 
ease as in tlie other provided the fictitious name is assumed for the purpose of fraud 
in the particular case under trial. Tliere is, however, no do ubt that an intentio n 
t o defrau d is up essential ingredient.; but it is sufficient to show that there yras ag 
intention todc fraud-generally . >Yhether dicrc was an intention to defraud or not 
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is B questicm of fact to be detemdoed witb reference to the special ciroiunstances 
of ea^ case.' 

Where the accused, Robert Martin, in payment for a pony and cart purdiased 
by him from the prosecutor, drew a cheque in the name of William Martin in the 
presence of the prosecutor upon a bank at which he, the accused, had no account, 
and gave it to the prosecutor as his own cheque drawn in his own name, it was 

( held that this amounted to cheating and not forgery.* Where the accused put 
the drawer’s signature on a cheque, with the intention of causing it to be believed 
that the signature was his own and not that of another person, by whom or by 
whose authority he knew it was not signed, it was held that there was no making 
of a Ihlse document within the first clause of s. 464, and that no offence under ss. 407, 
468 and 471 was committed by the accused .* If a person give a note or other security 
as his own note or security, and the credit thereupon be personal to himself without 
any rq^tion to another, his signing such a note with a fictitious name may indeed 
be a cheat, but will not amount to forgery : for in that case it is really the instrument 
of the party whose act it purports to be, and the creditor had no other security in 
view.* But if a person autliorize another to sign a note in his name, dated at a 
particular place, and made payable at a banker’s ; and the person in whose name it itf 
drawn, represented it to be the name of another person, with intent to defraud, and 
no such person as the note and the representation import, exists, this is forgery.' 
^Signing a bill in an assumed name is a forgery, if the name was assumed to defraud 
the person to whom such bill is given, though such person would equally have taken 
the bill bad the accused used his real name.* The forged signature in a document 
of an idol would not make it any the less a forged document. Because an idol is 
a juridical person capable of owning property and is therefore a ‘person’ within the 
meaning of s. 11.' 

e 

Document made to conceal previous dishonest or fraudulent, or negligent 
act, — If the intention with wliich a false document is made is to conceal a fraudulent 
or dishonest act, which has been previously committed, that intention cannot be 
other than an intention to commit fraud ; and if the intention is to commit fraud, 
the making of a false document with that intention will come within the definition 
of forgery.' The making of false entries in a book or register by any person in 
order to conceal a previous fraudulent or dishonest act falls within the purview 
of s. 477A inasmucli as the intention is to defraud.* A debtor who forges a release 
to screen himself from liability to pay the debt is guilty of forgery because he intends 
by the forgery to cover a dishonest purpose.** Wliere a writing was prepared by a 
process-server with false signatures in order to defraud a District Munsif into excusing 
bis delay in returning processes, and his absence from duty, it was held to be forgery.** 

Joint act. — If several persons combine to forge an instrument, and each exe- 
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cutes by himsdf a distinct part of the forgery, and they ate not together when 
the instrument is completed, they are qevertheless all guilty as principals.* Each 
is a principal, though he does not knoV by whom the other parts are executed, 
and though it is finished by one alone, in the absence of others.' Thus, the makers 
of the paper and plate respectively for the purpose of forging a note, afterwards 
filled up by a third person, are principals in the forgery with that person.' 

Abetment. — person taking an active part in the preparation of a document, 
but no part in the forgery of the name of an alleged executant, does not commit 
forgery, but simply abets the offence.* To prepare in conjunction with others a 
copy of an intended false document, and to buy a stamped paper for the purpose 
of writing such false document, and to ask for information as to a fact to be inserted 
in such false document, do not constitute forgery, or an attempt to commit it, but 
would amount to abetment.' 

466. Whoever forges a document, purporting to be a recerd or 
proceeding of or in a Court of Justice, or a register 
court*^ *’*or'°puii^ of birth, baptism, marriage or burial, or a register 
register, etc. kept by a public servant as such, or a certificate 

or document purporting to be made by a public servant in his official 
capacity, or an authority to institute or defend a suit, or to take any 
proceedings therein, or to confess judgment, or a power of attorney 
shall be punished with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. 

COMMENT. — ^This section applies to cases where a certificate or a document 
is forged by a person with a view to make it appear that it was duly Issued by a public 
office, e.g., forging a marriage certificate.* lliis section may be compared with s. 167. 

Copy. — ^>Vhere a person who is bound to give a true copy of any documnt gives 
a true copy of such document, he cannot be convicted of forgery punishable under | 
this section, merely because the original of which he gives a true copy contains a 
statement which is false, and is known or believed by him to be such. As the 
original was not forged by the person giving the copy, he could not be convicted of 
forgery.’ 

Fraudulent intent must exist in forger’s mind only. — A person who, at the 
request of another, sent to trap him, fabricates a document purporting to be a 
notice under the seal and signature of a Deputy Collector, he being informed that 
the notice was required by such other person for the purpose of being used in a 
pending suit (there being, however, in reality no such suit in existence) is guilty of 
forgery, it not being necessary that the intention of fraudulently using the document 
should exist in the mind of any other person than the person fabricating the docu- 
ment.' 
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Alteration or mutilation of Government papers. — Government cones* 
pondence in which accused Nos. 2 and 8 were interested was kept with a clerk by his 
superior officer. During the 'absence of tHe clerk from his house, accused No. 1, 
another clerk, removed the correspondence without any one’s consent. It was 
kept for some time with the pleader of accused Nos. 2 and 8 and later it was stealthily 
replaced from where it was taken. It was afterwards discovered that some papers 
had disappeared from the correspondence, whilst others had either been mutilated 
or altered. It was held that accused Nos. 2 and 8 were punishable under this section 
and s. 193 in respect of the alteration of the document. > 

467. Whoever forges a document which purports to be a valuable 

Forge^r.of valuable security, or a will, or an authority to adopt a son, 
eecurity, will, etc. qj. whicli purports to give authority to any person 
to mqke or transfer any valuable security, or to receive the principal, 
interest, or dividends thereon, or to receive or deliver any money, 
moveable property, or valuable security, or any document purport- 
ing to be an acquittance or receipt acknowledging the payment of 
money, or an acquittance or receipt for the delivery of any movable 
pro 2 )erty or valuable security, shall be punished with transportation 
for life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

COMMENT. — Tile offence under tills section is an aggravated form of the offence 
described in the preceding section. The forged document must be one of those 
mentioned in the section. 

CASE.S.— .411 unrc^gistcrcd document, though not a valuable security until the 
registration is comiiletcd, still ‘purports to be a valuable security within the mean- 
ing of this section.* A blank paper, or a bond barred,by limitation, is not a document 
of the kind described in the section.* The forging of a document which purports 
on the face of it to be a copy only, and W'liich, even if a genuine copy, will not 
authorize the delivery of moveable property, is not punishable under this section.* 

An agreement in writing, which purported to be entered into between five persons, 
was signed by only two of them ; it was altered by the addition of some material 
terms by the accused, who was one of the two executants, without the consent or 
knowledge of the other executant and was not signed by the other parties to the 
agreement. The accused was in possession of the instrument which was altered by 
him. It was held tliat he was guilty of forgery of a valuable security under this 
section, or being in possession of a forged document under, s.. 474.' A person who 
received money from a postman under a false representation that he was the payee 
when in fact he was not, and signed the postal acknowledgment in the name of the 
payee, was held to have committed an offence under this section.' Wliere the 
accused fraudulently brought into existence a registered sale deed, said to have 
been executed by the widow of a person, intending to deceive and also to injure 
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the reveraioneis of that person, it was held that they were guilty under this section.^ 

468. Whoever commits forgery, intending that the document 

Fotgeiy tot purpose forged shall be used for the purpose of cheating, 

ofcheating. shall be punished with imprisonment of either 

description for a term which may extend to seven years, and shall also 
be liable to line. 

COMMENT. — ^This section punishes forgery committed for the purpose of cheating, 
e.g., falsifieation of account books for deception,* or forgery of a school attendance 
register for the purpose of obtaining a Government grant.* 

469. Whoever commits forgery, intending that the document 

Forgery for purpose forged shall harm the reputation of any party, or 

of banning rcpuution. knowing that it is likely to be used for that purpose, 
shall be ptmished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine. 

COMMENT — \ person who forges a Aocument for the purpose of harming the 
reputation of another commits an offence under this section and also under s. SOO 
(defamation). 

„ , . 470. A false document made wholly or in par? 

Forged document. , » . , "'A 

by forgery is designated a forged document. 

471. Whoever fraudulently or dishonestly uses as genuine* anj' 

Using as genuine a documcnt which he knows or has reason to believe 
forged document. (.g foigcd document,^ sliall^ bc* punished in 

the same manner as if he had forged such docufhcul. 

COMMENT. — Under this section the dishonest user of a forged document is 
made punisliable. It punishes a person for making use of a forged document. 

Ingredients. — ITtierc must be — 

1 . h rauduleiit or dishonest use of a document as genuine. 

2. Tile person using it must have knowledge or reason to believe that the docu- 
ment is a forged one. 

1. ‘Uses as genuine.’ — The Madras High Court lias held that the use of the 
document must be for one of the purposes mentioned in s. 4C3. Thus an involun- i 
tary production of a document in Court in obedience to an order to produce it is 
no use of it.* A mere statement that a document is genuine does not amount f 
to using it as genuine.* The Culcuita High Court has dissented from this view. 
It has held that where a person fraudulently or dishonestly presents a document 
to another person as being what it purports to he, or causes the same to he so pre- 
sented, knowing or having reason to believe that it is forged, the document is used 
as genuine within the meaning of tliis section. It is iimiiatcrial whether it was pro- 
duced by the accused of his own motion or under the order of a Court if in the 

* Ganga Dibya, (1042) 22 Pat. 93. * Assistant Sessions Judge, North 
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«veDt be uses it as genuine. If a person sununoned to produce a document fails to 
disclose that he believes it to have been forged, and fraudulently or dishonestly 
puts it forward as being a genuine dociim^t, he is not acting involuntarily, but is 
deliberately using it for a criminal purpose.* The nature of the user is not material.* 
To constitute use of a document, it is not necessary that the Court should accept 
the document produced before it or filed In Court. If a person puts forward a docu- 
ment as supporting his claim in any matter, whether that document is acted upon 
by the Court or used in evidence, is immaterial for the purpose of constituting use 
of the document by the party within the meaning of this section.* In a suit for 
redemption, the accused who was the mortgagee defendant alleged that he was in 
possession of the property originally as a tenant of the owner and that he had sub- 
sequently purchased it by a registered agreement. The agreement was not filed 
in the trial Court. The suit was decreed. The accused then filed it along with his 
memorandum of appeal. The appeal was decreed. The agreement was a forged 
docuifient. It was held that the agreement was used by the accused within the 
meaning of this section.* 

The use of a forged document will be fraudulent and dishonest under this section 
even though the document itself is unnecessary for the case of the party who uses it, 
and though, in fact» he has a perfectly good title without it.* The picsentatioQ 
of a forged document for registration, and obtaining registration, is using of that 
document.* The filing of a forged document with a plaint is user of it within the 
meaning of this section.* Mere reference in the written statement of an accused 
to a document which is produced and put in evidence by the prosecution cannot 
be held to be user by tlic accused witliin the meaning of the section. If a document 
is produced and put in evidence by the prosecution, and the pleader of the araiused 
cross-examines the witness upon his evidence, including the evidence which he 
has given about the written document, sudi cross-examination cannot be held to 
be user within the meaning of this section.* 

If a forged document is produced before a Court having no jurisdiction to enter- 
tain the proceedings in whicli it is produced, an offence under tliis section is not 
conunitted.' 

2. ‘Knows or has reason to believe to be a forged decument.’ — These 
words are of general application. The mere fact that a pleader’s suspicions ought to 
have been aroused by the sight of a forged document, is not primu facie evidence 
that he knew, or had reason to believe, tlie document to be forged. A pleader is 
under no higher obligation than any other agent would be, and to justify his pro- 
secution it should be shown that he liad been a party to the concoction of the docu- 
ment or tliat he had the knowledge tlmt it was so concocted.^* 
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Punlsbment. — ^The Madras High Court is of opinion that a person who both ' 
forges a document and uses it as genuine can be sentenced for both the offences.* 
The Allahabad High Court has held to the contrary.* * 

Gases ^Alteration In or fabrication of receipt. — ^The creditors of a Police 

Constable applied to the District Superintendent of Police that Rs. 2 might be 
deducted monthly from the debtor’s pay until the debt was satisfied. Upon an 
order, directing that the deduction asked for should be made, being passed, the 
debtor produced a receipt purporting to be a receipt for Rs. 18, the whole amount 
due. It subsequently appeared that the receipt was one for Rs. 8, which the debtor 
had altered ad^ng the figure “1” so as to make it appear that the receipt was one 
for Rs. 18. It was held that the teal intent in the debtor’s mind being to induce his 
superior officer to refrain from the illegal act, viz., the act of stopping a portion of his 
salary without a proper attachment by a civil Court, it did not necessarily follow 
that he contemplated setting up the altered receipt to defeat his creditors’ claim 
and that, therefore, he was not guilty of an offence under this section.* Where 
four forged receipts for payment of rent were fabricated in lieu of genuine receipts 
which had been lost, it was held that the accused did not commit this offence as the 
false receipts were not made ‘dishonestly’ or ‘fraudulently.’* This decision does not 
seem to be a sound one. 

The accused, in order that he might obtain the annulment of an order adjudi- 
eating him on insolvent, and that thereafter he might be in a position to tender foi^ 
municipal contracts, produced before the receiver in insolvency a document which 
purported to be a receipt from a creditor for payment of debt which the creditor 
had in fact written off as irrecoverable. It was held that in respect of the use of 
that receipt he was guilty under s. 465 read with this section.* 

Certificate.— Where the accused applied to the Superintendent of Police for em- 
ployment in the Police force, and in support of his appiication presAited two certi- 
ficates which he knew to be false, it was held that hc^ was guilty of offences under 
ss. 463 and 471.* Where the accused used a forged certificate of competency as an 
engine-room first tindal, he was held guilty under ss. 471 and 463.* With a view 
to qualify for appearance at the competitive P.C.S. examination the accused presented 
a certified copy of the certificate granted to him by the University at his Matricula- 
tion examination, in which the date of birth had been altered from “5th January 
1901” to “ISth January 1904.” It was held that he was guilty of an offence under 
this section inasmuch os the document presented, being a false document, was 
used with intent to cause damage and injury to the otlier candidates in the compe- 
titive examination for P.C.S. and to support his claim to appear.* 

Plaint. — The accused gave his pleader a copy of a document which had been 
falsified by an interpolation being made in it for the purpose of its being used in 
ttie trial of his suit. It was held that he was guilty, not of an attempt to commit 
an offence under s. 471, but of the offence itself.* 

Sunud. — The accused, in order to obtain a recognition from a Settlement Officer 
that they were entitled to the title of ‘loskur’, filed a sunud before that officer pur- 
porting to grant tliat title. Tliis document was found not to be genuine. Tlie 


1 SriTomulu Naidu, (1928) 52 Mad. 
532. 

* Vmrao Lai, (1900) 23 All. 84. 

* 5yed Hussain, (1885) 7 AU. 403. 

* Shea Dayal, (1885) 7 AU. 459. 

* Abdul Ghafur, (1920) 43 All. 225. 


* Khandusingh, (1896) 22 Bom. 768. 

* Abbas Alt, (1896) 25 Cal. 512, f.b. 

* Chanan Singh, (1928) 10 Lah. 
545 . 

* Lola Ojha, (1899) 20 Cal. 863. 
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Sessions Judge convicted them under ss. 471 and 464. It was held that, even sup- 
posing they had used the document knowing it not to be genuine, they could not 
be found guilty as their intention was >'Ot to cause wrongful gain or wrongful 
loss to any one, but only to produce a false belief in the mind of the Settlement 
Officer that they were entitled to the dignity of ‘loskur’, and that this could not 
be said to constitute an intention to defraud.* But the Madras High Court has 
held that deprivation of property is not an essential element of an intention to 
defraud, and the decisions which proceed on the ground that an act is not fraudu- 
lent unless it causes or is intended to cause loss or injury to some one take too narrow 
a view of the meaning of the word ‘fraudulently’ as used in the Code.* 

Copies. — Where a person took copies of a forged document and put those copies 
forward as evidence in support of his title, it was held that this was a use by him 
of the forged document.* The accused was told to produce copies of revenue re- 
cords in support of his complaint of trespass and he knowingly produced forged 
copies as genuine. It was held that this was not an involuntary production of a 
document in .Court and that be was guilty of an offence under tliis section.* 


472. Whoever makes or counterfeits any seal, plate or other instru- 

ment for making an impression, intending that the 

Making or ponsesarag . 11 . i r 1 . 1 . e -i.!.- 

oouiitrrfcit seal, etc., Same Shall DC uscd lor the purpose, of committing 

with intent to commit ^ ‘tvi j 

ibrirer.v puniehabie un- any lorgcry which would DC punishable under 

der secUon 467. section 467 of this Code, or, with such intent, has 

in his possession any such seal, plate or other instrument, knowing the 
same to be counterfeit, shall be punishable with transportation for 
life, or with imprisonment of either description for a term which may 
extend to se/en years, and .shall also be liable to fine. 

COMMENT. — Tills section and the section following are akin to ss. 235, 255 
and 250. 

473. TVhoever makes or counterfeits any seal, plate, or other 

instrument for making an impression, intending 

Making op poswasing . , . . , , ,, j / . e 

eoiiDterfeit seal, cte., that thc .Same shall be (Used lor the purpose of 

with intent to commit . . , , , . , 

forgery punishable Committing any lorgery which would be punish- 
“ ' ■ able under any section of this chapter other than 

section 407, or, with such intent, has in his possession any such seal, 
plate or other instrument, knowing the same to be counterfeit, shall 
be punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be ILable to fine. 

474. Whoever has in his possession any document, knowing the 
Having possessing of Same to be forgcd, and intending that the same 

^'.“SJo'OT^+wr^SS^-ing shall fraudulently or dishonestly be used as genuine. 
IntendiSl shall, if the document is one of the description 

**"“*“• mentioned in section 466 of this Code, be punished 

* Jan Mahomed, (1884) 10 Cal. 584. • Mulai Singh, (1006) 28 All. 402. 

* Kofamraju Venkalrayadu, (1905) * Ishar Das, (1924) 0 Lah. 50. 

28 Mad. 90, f.b. 
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with imprisonment of either description for a term which may extend 
to seven years, and shall also be ^blc to fine : and if the docmnent is 
one of the description mentioned m section 467, shall be punished with 
transportation for life, or with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine. 

COMMKNT. — This section resembles ss. 242, 248 and 259. 


475. Whoever counterfeits upon, or in the substance of, any mate- 
rial, any device, or mark used for the purpose of 
authenticating any document described in section 
467 of this Code, intending that such device or mark 
shall be used for the purpose of giving the appearance of 
authenticity to any document then forged or thertafter 
to be forged on such material, or who, with such intent, has in his 
possession any material upon or in the substance of which any such 
device or mark has been counterfeited, shall be punished with tians- 


Counterfeiting device 
or mark for 

authentioAtmg docu- 
menU deacril^ in eec- 
tion 467, or poasessing 
counterfeit marked 

material* 


portation for life, or with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable to fine. ^ 

COMMENT. — ^The commencement of tlie forgery of bank-notes and other similar 
securities, where it has proceeded to the length which is described in this section, 
is treated as a substantive oftence and punished. This section supplements the 


provisions of s. 472. 


Counterfeiting device 
or mark Ubcd for 
Authenticating docu> 
menu other tlian those 
described in section 
467, or pussessiug couii> 
terfeit marked material. 


476. Whoever conterfeits upon, or in the substance pf, any mate- 
rial, any device or mark, used for the purpose of 
authenticating any document other than the docu- 
ments described in section 467 of this Code, intend- 
ing that such device or mark shall be used for the 
purpose of giving the appearance of authenticity to 
any document then forged or thereafter to be forged on such material, 
or who, with such intent, has in his possession any material upon 
or in the substance of which any such device or mark has been counter- 
feited, shall be punished with imprisonment of either description 
for a tern; which may extend to seven years, and shall also be liable 
to fine. 


COMMENT. — This section is similac to the preceding section, but as the docu- 
ment, the counterfeit of which is made punishable, is not of so much importance 
as in that section, the punishment is not so severe. 


477. Whoever fraudulently or dishonestly, or with intent to cause 
damage or injury to the public or to any person. 

Fraudulent cancelln* i t ^ ^ t j* 

iron, destrucuon, etc., cancels, destroys or deiaces, or attempts to cancel, 
or adopt, destroy OT dcfacc , or secretes or attempts to secrete 
**”“*’'■ ' any document^ which is or purports to be a will, or 
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an authority to adopt a son, or any valuable security, or commits 
mischief in respect to such docum^t, shall be punished with trans- 
portation for life, or with imprisonment of cither description for a term 
which may extend to seven years, and shall also be liable to fine. 

COMME^NT. — ^This section applies when the document tampered with or destroyed 
is either a will or an authority to adopt or a valuable security. Owing to the great 
importance of documents of this kind the punishment provided is severe. 

1 . ‘Document. ’ — ^The document must be a genuine one. The offence under this 
section cannot be committed in respect of a document which is a forgery.^ 


477A. 

Falsification 

account.). 


Whoever, being a clerk, officer or servant, or employed or 
acting in the capacity of a clerk, officer or servant, 
wilfully, and with intent to defraud, destrojrs. 


alters, mutilates or falsifies any book, paper, writing, valuable security 


or account which belongs to or is in the possession of his employer, 
or has been received by him for or on behalf of his employer, or wil- 
fully, and with intent to defraud, makes or abets the making of any 


false entry in, or omits or alters or abets the omission or alteration 
of any material particular from or in, any such book, paper, writing 
valuable security or account, shall be punished with imprisonment 


of either description for a term which may extend to seven years, or 


with fine, or with both. 


Explanation , — ^It shall be sufficient in any charge under this section 
to allege a general intent to defraud without naming any particular 
person intended to be defrauded or specifying any particular sum of 
money intended to be the subject of the fraud, or any particular day 
on which the offence was committed. 


COMME!NT. — ^This section refers to act.s relating to book-keeping or written 
accounts. It makes the falsiflcation of books and accounts punishable even though 
there is no evidence to prove misappropriation of any specific sum on any particular 
occasion. 


Ingredients. — ^This section requires that — 

1. The person coming within its purview must be a clerk, an ofBcer, or a servant, 
or acting in the capacity of a clerk, an ofilicer, or a servant. 

2. He must wilfully and with intent to defraud — 

(I) destroy, alter, mutilate, or falsify, any book, paper, writing, valuable 
security, or account which 

(а) belongs to or is in the possession of his employer; or 

(б) has been received by him for or on behalf of his employer; 

(ii) make or abet the making of any false enrty in, or omit or alter or abet 
the omission or alteration of any material particular from or in any 
such bodt, paper, writing, valuable security or account. 


^ Akbar Hossain, (1038) 43 C. W. N. 222. 
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Falsification to conceal previous fraud. — ^The making of false entries in a book 
or register by any person in order to eoi^al a previous fraudulent or dishonest act 
falls within the purview of this seetion. Certain sums of money were received 
by the accused for payment into Government Treasury but he did not enter the 
sums in the register. After the commencement of inquiry into the matter he 
made false entries in the register showing that those sums had been paid. It was 
held that he was guilty under this section.^ All that is necessary to bring a 
person within the purview of tiiis section is that he should have altered or falsi- 
fied any book or paper, etc*., wilfully and with intent to defraud. If the inten- 
tion with which a false document is made is to conceal a fraudulent or dishonest 
act which had been previously commilte*!, the intention cannot be other than 
an in.entiun to defraud. The concealment of an already conunitted fraud is a 
fraud. Making a false document with a view to prevent persons already defrauded 
from ascertaining that misappropriations had been committed, and thus to^nable 
the person who committed the misapp''Opriations to retain the wrongful gain which 
he had secured, amounts to the cpmnussion of a fraud and brings the case under 
this section.^ 

In a Calcutta case it was held that thp alteration of accounts so as to show the 
receipt of a sum of money criminally misappropriated and in order to remove evidence 
of such misappropriation was not an offence under this seetion there being no intent 
to commit fraud. Tl»c accused, a Postmaster, despatched to a person four sacks 
waste paper forms of tlie Post Office and appropriated the proceeds of the sale. 
As an inquiry was set on foot he, with tlie help of the Treasurer, changed the 
accounts to cover his failure to credit the proceeds of the sale. Tlie entry’ newly 
made in the accounts showed that tlie Postmaster was liable and indicated the 
true position of affairs. The Postmaster svas convicted under ss. 40U, 40.5, 471 and 
477A. It was held that the conviction under ss. 405 and 477.\ wat wrong us thcie 
was no intent to defraud in its true legal significance.’ * 

CASKS. — The section deals with falsification of accounts. Removal of new 
court-fee .stamps from documents and substitution in their place of used stamps, 
with alterations of the figures on them, do not fall within the scope of this section.* 
Falsification of balanee-slieet and books of account of a company by a managing 
director comes under tins section.’ 

Where tlie accused falsified a measurement book of repair to buildings and a 
bill witli intent that a contractor's bill for the rtjiairs done iiiigiit be passed W'itliout 
actual measurement, it was held that the act of the accused amounted to a fraudulent 
falsifieatioii of account <■ 


Of Trade, Property and other Marks. 

478. For the purposes of this Code, the expression “trade mark” 
iademuk includes u trade mark registered under the Trade 

Marks Act, 1U4U, and any mark used in relation to 


’ Ras/i Bcitaii Das, (lUOli) 95 Gal. 
450, dissenting Ironi Abdul Hamid, 
(18»0) 19 Cal. 910. 

» ttagho Ram. (1933) .55 All. 783, 
Sbuja-ud-din Ahmad, (1932) 20 A. L. J. 
R. 662, Jiwanand, (1882) 5 AU. 221, 
Girdhari Lai, (1886) 8 All. 653, Lai 
Oumul, (1870) 2 N. W. P. 11, and 
JageshuT Pershad, (1873) 6 N. \V. P. 


56, dissented from. 

• Jyutish Chandra Mukerjee, (lOOfii 

30 Col. 9.55. ' ' 

* Bibudhananda Chakravarti, (igioi 

47 Cal. 71. ^ ' 

* Daulat Bat, (1915) P. R. No 28 
of 1015. 

• Bukhamoji Maiira, (1987) 16 Pat. 


I. P. C 25 
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goods for tDe purpose of indicating or so as to indicate a connection 
in the course of trade between the fjoods and some person having the 
right to use the mark. 

COMMENT. — ^Tliis section has been substituted by Act TI of 1941. 

A mark in order to be a trade-mark must be “distinctive” in tbc sense of being 
adapted to distinguish the goods of the proprietor of a trade-mark from those of 
other persons. A mark which merely describes the quality or origin of an article 
or is such as is commonly used in the trade to denote goods of a particular kind is 
not “distinctive”*. 

479. A mark used for denoting that moveable property belongs to 

Property mark. a particular person is called a property mark. 

COMMENT. — ^Thc distinction between ‘trade-mark’ and ‘projjerty mark’ is not 

recogpised in English law. 

480. Whoever marks any goods or any case, package or other re- 
using a toisc trade- ccptaclc containing goods, or uses any case, package 

or other receptacle with any mark thereon, in a 
manner reasonably calculated to cause it to be believed* that the goods 
so marked, or any goods contained in any siich receptacle so marked, 

* have a connection in the course of*trade with a person with whom they 
have not any such connection, is said to use a false trade mark. 

COMMENT. — This section defines the oftence of using false trade-mark. 

Propert}' in trade-mark is the right to the exclusive use of some mark, name, 
or symbol, in connection with a particular manufacture, or vendible coiWodity; 
consequently, fie use of the same mark in connection with a different article is not 
an inhingement oC such right of property. If, therefore, the trade-mark contains 
in itself a clear and distinct description of the commodity to which it is affixed, it 
is not pirated by the use of a mark which, although in other respects is similar, 
does not contain 'or give the same description, and which is impressed upon an 
article which is not of the nature or quality so described.* There can be no right 
to the exclusive ownership of any symbols or marks universally in the abstract. 
Thus, an iron-founder who has a particular mark for his manufactures in iron could 
not retain the use of the same mark when impressed on cotton or woollen goods; 
for a trade-mark consists in the exclusive right to the use of some nanic or symbol 
as applied to a particular manufacture or vendible commodity.* A letter or com- 
bination of letters may constitute a tradc-inark.* 

A distinctive mark may be adopted by a person who is not the manufacturer 
but the impopxr of goods, and he will acquire tlic property in that mark as in- 
dicating that all goods which bear it have been imported by him.' iVhere a firm 
has been using a distinctive mark for their goods for a number of years they acquire 
property in that mark as indicating that all goods which bear it have been manu- 
factured by that firm. 

Ingredients. — ^This section has two essentials : — 

1. Marking any goods, or any case, package, or receptacle, containing goods; 
or using any case, package or receptacle with any mark thereon. 

* Lake Nath Sen v. Ashwini Kumar ' Hall v. Barrows, (1808) 38 L. J. 

Be, [1988] 1 Cal. 605. Cb. 204. 

* Leather Cloth Co. v. American * Banaersi Das, (1928) 9 Loh. 401. 

Leather Cloth Co.,(1865)llH.L.C.S23.. ' LaHf, (1910) 39 AU. 128. 
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2. Such marking or using must be in a manner reasonably calculated to cause 
it to be believed that the goods so mar^d or the gojds in the marked receptacle 
have a connection in the course of trade with a person with whom they have not 
any such connection. 

Infringement. — jjerson aggrieved by the infringement of his trade mark has 
two remedies open to him : (1) he can institute criminal proceedings under the 
Indian Penal Code, or (2) he can bring an action for an injunction and damages; 
and, although the criminal Court has a diseretion in view of the peculiar circum- 
stances of a particular case, e.g., if there exists a bona fide dispute as to the right 
to use a trade mark, or where there has been undue delay in commencing criminal 
proceedings, to stay its own hands and direct the complainant to establish his rights 
in a civil Court. It is nowhere laid down by the Legislature that an aggrieved per- 
son should seek his remedy in a civil Court and not in a criminal Court.* 

1. ‘In a manner reasonably calculated to cause it to be believed. ‘f— The 
test of the infringement of a trade mark is whether the acts alleged as an infringe- 
ment are likely to mislead tlie public into dealing with the alleged infringer under 
the belief that they arc dealing with a person who first used the mark.* How is 
this to be tested ? Lord Herschcll says *: “The eye must be the judge in such a 
case as tliis, and. . . .the question must be determined by placing the designs side 
by side, and asking whether they are the same, or whether the one is an obvious 
imitation of the other.’’* The standard o^comparison applied should be not tha^ 
of the expert, but of the public, the unwary purchasers.* The test is not whether 
a literate purchaser on the alert would be deceived, if he had the two marks side 
by side, but whether any ordinary unwary purchaser would be deceived by the 
, similarity.* Mere differences in detail do not prevent two designs being essentially 
the same.* The general resemblance or get-up, irrespective of th^ circmnstancc 
that the registered trade mark is different, does amount to counterfeiting a trade 
mark.’ 


481. Whoever marks any moveable property or goods or any case, 
Using a false pro- package or Other receptacle containing moveable 
pertymark. property or goods, or uses any case, package or 

other receptacle having any mark thereon, in a manner reasonably 
<‘alculated to cause it to be believed that the property or goods somarked, 
or any property or goods contained in any such receptacle so marked, 
belong to a person to whom they do not belong, is said to use a false 
property mark. 

COMMENT. — This section defines the offence of using a false propcity mark. 

\ property mark is intended to denote ownership over all movable property 
belonging to a person whether it is all of one kind or of different kinds. So long 
as the person owns movable properties, his property mark impressed upon them 


* Banarsi Das, (1028) 0 Lah. 401; 
Muhammad Baza, (1030) 0 Luck. 183. 

* Uecla Foundry Co. v. Walker 
Hunter & Co., (1889) 14 App. Cas. 
350, 555. 

* Ibid. 

* Nagendranath Shaha, (1929) 57 
Cal. 1153. 


* Faqir Chand, (1034) 16 Lah. 114. 

• John Harper &Co. v. Wr^ht ami 
Butler &c.. Ltd., [1806] 1 Ch. 142, 
147; Nageridranath Shaha, sup. 

’ Ganpat, (1914) 16 Bom. L. R. 
78; A. M. Malumiar & Company v. 
Finlay Fleming & Company, (1029) 7 
Ran. 169. 
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renudns his, though any particular article out of it may after such impression pass 
out of his hands and cease to be his.^ ,, 

The function of a property mark to denote certain ownership is not destroyed 
because any particular property on which it was impressed has ceased to be of that 
ownership. 


Ingredients. — ^This section requires two essentials : — 

1. Marking any moveabie properly or goods, or any case, package or receptacle 
containing goods; or using any case, package or receptacle, with any mark thereon. 

2. Such marking or using must be in a manner reasonably calculated to cause 
it to be believed that the property or goods so marked, or tlic property or goods, 
contained in such receptacle, belonged to the person to whom they did not belong. 

Trade mark and property mark. — ^The term ‘property mark’ is one unknown 
to English law, and the description of its wrongful use as given in this section would, 
in most cases, if not in every possible case, be within the scope of English law, 
viewing the wrong either as a crime or a civil injury. The distinction in the Penal 
Code between a ‘trade mark’ and a ‘property mark’ is, that the former denotes 
the manufacture or quality of the goods to which it is attached and the latter 
denotes the ownership of tlicm; or mo»e briefly, the former concerns the gooils. 
themselves, the latter, the proprietor of them. 


482. Whoever uses any false trade mark or any false property 
mark shall, unless he proves that he acted without 
afohc’tradc m«irk'"or intent to dcfraud, be punished with iniprisonrriciif 
property mark. cither description for a term which may extend 

to one year, or with fine, or with ^th. 


COMMENTt —If the marker of an article puts on it the trudc-niark of auotlnu 
and be does this with the intention that purctiascrs may be induced to believe that 
tlie article was made by such other maker, he commits this offence. Superiotifj 
of the article will be no defence. 

An intent to defraud is an ingredient of the offence.* 


483. Whoever counterfeits any trade mark or property mark used 

by any other person shall be punished with imprison- 

CountcTfeitingatrade a 4* *0.1 j • . t 

mark or property mork mcnt oi citlicr description lor & term 'wnicii may 
u»d by another. cxtcud to two ycars, or with fine, or with both. 

484. Whoever counterfeits any property mark used by a public 

servant, or any mark used by a public servant to 
iiMd by a public denote that any property has been manufactured 
by a particular person or at a particular time or 
place, or that the property is of a particular quality or has passed 
through a particular office, or that it is entitled to any exemption, or 
uses as genuine any such mark knowing the same to be counterfeit, 
shall be punished with imprisonment of either description for a term 
which may extend to three years, and shall also be liable to fine 


' Ddbyabhai, (1904) 6 Bom. L. R. Finlay Fleming & Company, ( 1920 ) 
518. 7 Ran. 100. 

* A. M. Malvmiar & Company v. 
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COMMENT. — ^The offence under this section is an aggravated form of the offence 
described in the preceding one. Enhanced punishment is inflicted where the pro- 
perty mark used by a public servant is^unterfeitedi 


485. Whoever makes or has in his possession any die, plate or 
Maidiig or possession othcT instrument for the purpose of counterfeiting 
® trade mark or property mark, or has in his posses- 
mark or property mark, gjon ^ trade mark Or property mark for the purpose 
of denoting that any goods are the manufacture or merchandise of 
a person whose manufacture or merchandise they are not, or that they 
belong 10 a person to whom they do not belong, shall be punished 
with imprisonment of either desaription for a term which may extend 
to three years, or with fine, or with both. 


COMMENT. — This section resembles ss. 235, 256 and 472. The making or pos- 
sesiion of instrumenls for eonterfeiting a trade mark or a property mark is hereby 
punislied. 

486. Whoever selhs, or exposes, or has in possession for sale or any 
, purpose of trade or manufacture, any goods or things 

wiih with a Counterfeit trade mark or property marl» 

mark or proprity mark, qj. impressed upou thc Same or to or 

upiin any case, package or other receptacle in which such goods are 
<‘ontained, shall, unless he proves — 

(tf) that, having taken all reasonable precautions jigainst com- 
mitting an offence against thi.s section, he had at the time of the com- 
mission of the alleged offence no reason to suspect the genuineness of 
the mark, anti 


(b) that, on demand made by or on behalf of the prosecutor, he 
gave all the information in his power with respect to thc persons from 
whom he obtained such goods or things, or 

(c) that otherwise he had acted innocently, 

be punished with imprisonment of either description for a term which 
may extend to one year, or with line, or with both. . 

COMMEN r. — ^Tliis section punishes those who sell or have in jroasession for 
-..-lie goods marked with a couiiterfejr trade mark or property mark. 

fn order to prove that a trade mark is an imitation of another, it is not necessary 
that there sliould he a rc.semblaniv in ( very ease. It is sufficient if resemblances 
are of such a nature as to be caleulatcd to mislead an unwary purciiaser. The 
question is really one of fact.^ 

This section saves from punishment persons dealing with goods bearing false 
trade marks (1) if they arc able to prove that, after taking reasonable precautions 
they had no ground to suspect tiie genuineness of the mark, and (2) they gave all 
the information in their power as to the source from which the goods were obtained, 
or (3) that otherwise they had acted innocently jn the matter. A general resemblance 


^ Sri Narayan v. Mohammad Abu Saleh, [1940] 2 Cal. 1. 



890 


THE INDIAN PENAL CODE. 


[ CHAP. XVIII. 


constitutes infringement. A person who employs a label which in general resembles 
the label used by another manufacturer is guilty of counterfeiting the trade mark.* 

The distinction between a ‘false’ tradA mark and a ‘"counterfeit” trade mark 
is somewhat subtle; it depends on the degree of resemblance between the false 
and the genuine trade marks. As laid down in £xplunation I to s. 28 it is not essen- 
tial to counterfeiting tliat the imitation should be exact; but a thing is not ordinarily 
said to be counterfeit unless it bears on the face of it the scipblance of validity and 
is such as to deceive the average person on ordinary observation with, prcsunmbly, 
some care.* 

K, a merchant of Calcutta, ordered certain goods from Europe, but refused to 
take delivery of the consignment on its arrival in Calcutta. The goods were there- 
upon sold in the market with the labels of the firm of K attached thereto, and were 
purchased by M, a dealer in piecegoods. M sold the goods without removing the 
labels of K and was convicted under tliis section for selling the goods with a false 
trade mark. It was held that no offence was committed by M either under 
s. 482 or s. 486 us the trade-mark was neither false nor counterfeit.' 

487. Whoever makes any false mark upon any case, package or 

other receptacle" containing goods, in a manner 
upo^'^SSy* reasonably calculated to cause any public servant 

containiuB goods. othcr person to believe that such receptacle 

contains goods which it does not contain or that it does not contain 
goods which it does contoirr, or that the goods contained in such re- 
ceptacle are of a nature or quality different from the real nature or 
quality thereof, shall, unless he proves that he acted without intent 
to defraud, be punished with imprisonment of either description for 
a term which may extend' to three years, or with fine, or with both. 

COMMENT. — ^This section is more comprehensive than ss. 482 and 486. The 
fraudulent making of false marks of any de.scription of goods for tlie purpose of 
deceiving public servants, such as custom officers, is punisluible under this section. 

488. Whoever makes use of any such false mark in any manner 

prohibited by the last foregoing section shall, 
inattog^'’of any such unless lic provcs that hc acted without intent to 
false mark. defraud, be punished as if he had committed an 

offence against tljat section. 

COMMENT. — ^This section punishes the making use of a false mark. The pre- 
ceding section punished the making of such a mark. 

489. Whoever removes, destroys, defaces or adds to any property 

mark, intending or knowing it to be likely that 
pertym^w^^totrat he may thereby cause injmy to any person, shall 
to cause injury. punishcd with imprisonment of either descrip- 

tion for a term which may extend to one year, or with fine, or with 
both. 


* Ganpat, (1014) 16 Bom. E. R. 
78; Hargobind v. Ralli Brothers, (10d2) 
R. K. No. 35 of 1002. 


• Boshan Singh, [1940] All. 751. 

' Matilal Preirun^ v. Kanhai Lai 
Bass, (1905) 32 Cal. 960. 
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COMME^IT.— This section punishes the tampering with a property mark. Cri- 
minal intention or knowledge on the part of the accused is necessary. 

Of Currency-Notes and Bank-Notes. 

489A. Whoever counterfeits, or knowingly performs any part of 
Coenterfeitinecrren- *^6 proccss of counterfeiting, ally currency-note or 
cy-notea or bank-nous. bank-iiote, shall be puiiishcd with transportation 
for life, or with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine, 

ExplarMtion . — For the purposes of this section and of sections 489B, 
489C and 489D, the expression “bank-note’’ means a promissory 
i note or engagement for the payment of money to bearer on demand 
issued by any person carrying on the business of banking in any part 
of the world, or issued by or under the authority of any State or 
Sovereign Power, and intended to be used as equivalent to, or as a 
substitute for, money. • 

COMMENT. — Sections 48gA, 480B, 489C and 489D were introduced in order 
to provide more adequately for the protection of currency-notes and bank-notes 
from forgery. Under the Indian Penal Code, which was passed iirior to the cxi»»' 
ence of a paper currency in India, currency-notes wre not protected by any sfiecial 
provisions, but merely by the general provisions, applying to the forgery of valu- 
able securities. Before these sections were introduced charges for forging currency- 
notes had to be preferred under s. 467, for uttering them under s. 471 , and for making 
or possessing counterfeit plates under s. 472. The provisions o^ s. 407 afforded 
suflicient means for dealing both with forgery generally and jvith forgery of cur- 
rency-notes. But it was at times diSicult to obtain a conviction under the other 
sections. 

This section is similar to .ss. 281 iind 2oS. 

489B. Whoever sells to, or buys or receives from, any other person, 
„ . .or otherwise traffics in or uses as genuine, anv 

Vfung as genuine ® 

forged or counteifnt forfifcd Or coxinterfeit currency-note or bank-note, 

currcncy-notcb or bank- ” , , 

notes*. knowing or having reason to believe the same to be 

forged or counterfeit, shall be pmiished with transijortation for life, 
or with imprisonment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

COMMENT. — ^This section resembles ss. 239, 241 and 258. It provides against 
trailioking in forged or counterfeit notes. 

489C. Whoever has in his possession any forged or counterfeit 
currency-note or bank-note, knowing or having 
or reason to believe the same to be forged or counter- 

notes or bank-notes. intending to use the same as genuine or 

that it may be used as genuine, shall be punished with imprisonment 
of either description for a term which may extend to seven years, 
or with fine, or with both. 
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COMMENT. — ^This section resembles ss. 242, 243 and 2.>7. It deals with pos- 
session of a forged or counterfeit currency-note or bank-note. The mere posses- 
sion of a forged note is not an offence. I^ds not only ncceasary to prove that the 
accused was in possession of the forged note; but it should be further established 
that (1) at the time of his possession he knew the note to be forged or had reason 
to believe it to be so; and (2) he intended to use it as genuine. The onus lies on 
the prosecution to prove circumstances which lead clearly, indubitably and 
iiTesistibly to the inference that the accused had the intention to foist the notes 
on the public.^ 

489D. Whoever makes, or performs any part of the process of 
making, or buvs or sells or disposes of, or has in 

Making or posaessing ” . - , . . . 

histrumenta or maten- his posscssion, any machinery, instrument ^ or 
imterfsiting* currenov- material for thc puiposc of being used, or knowing 
notea ot„bank-iioiea. having reason to believe that it is intended to 

be used, for forging or counterfeiting any currency-note or bank-note, 
shall be punished with transportation for life, or with imprisonment 
of either description for a term which maj' extend to ten years, and 
shall also be liable to fine. 

COMMENT. — This section is anuloguus to ss. 233, 234, 2.)6, 2.>7 and 48.>. 

489E. (i) Whoever makes, or causes to be made, or uses for any 
or iwing purpose whatsoever, or delivers to any person, 
any document purporting to be, or in any way re- 
scmbling, or so nearly resembling as to be CHiculated 
to deceive, any currency-note or bank-note shall be punished with 
fine which may extend to one hundred rupees. 

(2) If any person, whose name appears on a doeunicnt the making 
of which is an offence under sub-section (I). refuses, without lawful 
excuse, to disclose, to a policc-oflicer on being so required thc name 
and address of the person by whom it was printed or otherwise made, 
he shall be punished with fine which may extend to two hundred 
rupees. 

(3) Where the name of any person appears on any document in 
respect of which any person is charged with an offence under sub-see- 
tion (1) or on any other document used or distributed in connection 
with that document it may, until thc contrary is proved, be presumed 
that that person caused the document to be made. 

COMMENT. — This section was introduced by Act VI of 1943 because photo 
prints and other reproductions of currency-notes and bank-notes, though printed 
for innocent purposes, had passed into circulation m a number of cases and it was 
considered undesirabie that in a country like India with a large mass of illiterate 
and ignorant persons such reproductions should be permitted to go undiecked before 
it menaced thc safety of the currency. 

1 Bur Singh, (1930) 11 Lah. 535. 
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While the countefeiting of any currency-note or bank-note constituted a criminal 
offence under s. 480A read with s. 28, there was no legal provision prohibiting the 
reproduction, or the production of imitations, of curtency-notes and bank-notes 
for such purposes as advertisement and the like where there was no intention to 
practise deception on any one, nor even a knowledge that deception was likely to 
be practised with the help of imitations.* 


CHAPTER XIX. 

Of the Criminal Breach of Contracts of Service. 

The authors of the Code observe : “We agree with the great body of jurists 
in thinking that in general a mere breach of contract ought not to be an offence, . 
hut only to be the subject of a civil action. • 

“To this general rule there arc, however, sonic exceptions. Some breaches 
ofeoniract arc very likely to cause evil such as no damages or only very high damages 
oiin repair, and .are also very likely to be committed by persons from whom it is 
exceedingly improbable that any damages can be obtained. Such breaches of 
contract are. we conceive, proper subjects for penal legislation.”* 

490. {Breach of contract of seroice during voyage or journey. Repealed 
hy Act III of 1925). 

491. Whoever, being bound by a lawful contract to attend on or 

Breach of contract supplj' thc Wants of any person who, by reason 

wanul'o‘*f'’he“iesB youth, or of unsoundness of mind, er of a disease 

or bodily weakness, is bplpless or incapable of 
providing for his own safety or of supplying his own wants, voluntarily 
omits so to do, shall be punished with imprisonment of either descrip- 
tion for a term which may extend to three months, or with fine which 
may extend to two hundred rupees, or with both. 

COMMENT. — Object. — ^Thc authors of the Code say ; “We also tliink that 
persons who contract to take care of infants of the sick and of the helpless, lay 
themselves under an obligation of a very peculiar kind, and may with propriety 
be punished if they omii, to discliarge their duty. Thc misery and distress which 
their neglect may cause is such as the hugest pecuniary payment would not repair; 
they generally come from the lower ranks of life, and would be unable to pay any- 
thing. We, therefore, propose to ad.l to this class of contracts the sanction of 
the penal law.”* 

Ingredients. — ^This section requires; — 

1. Binding of a person by a lawful contract. 

2. Such contract must be to attend on or to supply thc wants of a person who 

is helpless or incapable of providing for his own safety or of suppfying 
his own wants by reason of 
(ij youth; or 

(ii) unsoundness of mind; oi 

* Statement of Objects and Ilea- * Note P, p. 170. 
sons, Gaz. of India, 1943, Part V, p. 30, • Note P, p. 171, 
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(iii) disease; or 

(iv) bodily weakness. 

3. Voluntary omission to perform the dmtract by the person bound by it. 

Under this section it is not the breach of contract towards the other party to 
the contract that is to be regarded, but the breach of the legal obligation towards 
the incapable person, which has been accepted and transferred by the contract. 

Ordinary servants do not come within this section. — ^The accused, a cook 
on a morning whilst the complainant’s wife was ill and unable to supply her wants, 
left his service without warning or permission. It was alleged that the illness of 
the complainant's wife was aggravated tlicreby. It was held that the accused 
was engaged only as an ordinary cook to a family, and was not boimd to attend 
on, or to supply the wants of, any helpless person, and that, therefore, this section 
did not apply.i 

492. {Breach of contract to serve at distant place to which servant is 
conveyed at master's expense. Repealed by Act 111 of 1925). 


CHAPTER XX. 

Of Offences Relating to Makriage. 

493. Every man who by deceit causc.s any woman who is not law- 
cohabitation cauwd ^“lly married to him to believe that she is lawfully 

bidudn^a married to him and to cohabit or have sexual inter- 

lawfui aiartisge. ^ course with him in that belief, shall be punished 
with imprisonment of cither description for a term which may extend 
to ten years, and shall also be liable to fine. 

COMMENT. — This section punishes a man either married or unmarried who 
induces a woman to become, us she thinks, his wife, but in reality his concubine. 
The form of the marriage ceremony depends on the rarv or religion to which the 
person entering into the marriage belongs. When races are mixed, as in India, 
and religion may be changed or disscmblt^, this oftenec may be committed by a 
person falsely causing a woman to believe that he is of the same reee or creed as 
herself and thus inducing her to contract a marriage, in reality unlawful, but which, 
according to the law under which she lives, is valid.* 

The offence under this section may also be pmiishcd as rape under s. 373, cl. (f). 
I Ingredients. — ^The section contains two ingredients : — 

/ (1) Deceit causing a false belief in the existence of a lawful marriage.'' 

f2) Cohabitation or sexual intercourse with the person causing such belief. 

494. Whoever, having a husband or wife living, marries^ in any 

„ case in which such marriage is void by reason of 

Marrying again du- .. 

n^bfetimeot husband its taking place during the life of such husband or 
wife,* shall be punished with imprisonment of 
either description for a term which may extend to seven years^ and 
shall also be liable to fine. 

* VUhu, (1892) Unrep. Cr. C. 608. 


* M. & M. 32. 
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Exception.^ — ^This section does not extend to any person whose mar- 
riage with such husband or wife j?as been declared void by a Court 
of competent jurisdiction, 

nor 4:0 any person who contracts a marriage during the life of a former 
husband or wife, if such husband or wife, at the time of the subsequent 
marriage, shall have been continually absent from such person for the 
space of seven years,* and shall not have been heard of by such person 
as being alive within that time,® provided the person contracting such 
subsequent marriage shall, before such marriage takes place, inform 
the person with whom such marriage is contracted* of the real state 
of facts so far as the same are within his or her knowledge. 

COMMENT.— This section punishes the offence known to the English Jaw os 
bigamy. 

Scope. — The section does not apply to Hindu or Mahomednn males, who are 
allowed to marry more than one wife, but it applies to Hindu or Mahomedan females, 
and to Christians^ and Parsis’ of cither s(^ 


Ingredients. — ^This section requires: — 

1. Existence of the first wife or husband when the second marriage is celej 
brated. 


2. The second marriage being void by reason of the subsistence of the first 
according to the law applicable to the person violating the provisions of the section. 

1. ‘Having a husband or wife living, marries, etc.' — The validity of a mar- 
riage in the case of Hindus, Mahomedans, Jews, Buddhists, Sikhs and Jains, will 
be determined in accordance with their religious usages; in the case of Native 
Christians, by Act XV of 1872, in the ease of PanSs, by Act III of 1930. The 
validity of a marriage solemnized under the Special Marriage Act will be determined 
by its provisions.* 

If the first marriage is not a valid nuirriage, no offence is committed by con- 
tracting a second marriage. For instance, if A marries B, a person within prohi- 
bited degrees of aflinity, and during B’s lifetime marries C, A does not commit 
biganiy.‘ 

Divorce dissolves a valid marriage, and the parties obtaining such dissolution 
can rc-marry. Divorce is unknown to Hindu law, though it is practised among 
the lower classes. It is recognized among Mahomedans, Fursis, and Native 
Christians. 


A Mahomedan woman marrying witliin the period of her iddat (the period of 
four months which a divorced wife lias to observe after divorce before re-marrying) 




is not guilty of bigamy.* 

Mahomedan law allows minor repudiation of marriage on ' attaining 
puberty. — Under the Mahomedan law, when a child is given in ^ijuriage by any per- 
son other than the father 6r grandfather, he or she has the opin i on ® either ratifying 
it or repudiating it on attaining puberty. Under the Shia law such a marriage is 


1 Act XV of 1892. ‘ Chadmek, (1847) 11 Q. B. 173, 

* Act III of 1930. 203. 

• Act HI of 1872 as amended by * Abdul Ghani v. Aztzul IloQ, (1911)> 

Act XXX of 1923. 39 Cal. 409. 
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of no effect, and produces no legal consequences until it has been ratified by the 
minor upon Ins or her attaining majority. The only difference between the Sunni 
and the Shiah law on the question of optiJ-n of puberty is that whereas according 
to the latter school a marri^e contracted for a minor by a person other than the 
father or grandfather is wholly ineffective until it U ratified by the minor on attain- 
ing puberty, according to the Sunni school it continues effective until it is cancelled 
by the minor. Both schools give to the minor an absolute power either to ratify 
or to cancel the unauthorized inaniage. Tlie Sunni law presumes ratification 
when the girl after attaining the age of puberty has remained silent and has allowed 
the husband to consuinmate the marriage.^ B, a Mahomedan girl, whose father 
was dead, was alleged to have been given in marriage by her mother to J, some 
years before she attained puberty. Prior to her attaining puberty, J was sentenced 
to a term of imprisonment for theft. While he was in jail, B, after she had attained 
puberty, contracted a marriage with P. The marriage with J was never consum- 
niated.*- On J being released from jail, he proceeded to prosecute B and P tor bigamy 
and abetment of bigamy, and also charged P with adultery. It was held that H 
and P had not committed any offence, because, assuming that B was properly married 
to J by B’s mother when B was a child, B had the option of eitlicr ratifying or 
repudiating such marriage on attaining puberty.* 

A niUah marriage or sagai or paP marriage falls within the purview of this section; 
but not Jing/iara.* 

* 2. ‘Marries in any case in which such marriage is void by reason of 
its taking place during the life of such husband or wife.’ — W’here a person 
already bound by an existing marriage goes through with another pcisoii a form ol 
marriage, known to and recognised by the law as capable »>f producing a valid 
marriage, such person is guilty of bigamy. 

The Bombay Uigh Court has ruled that Courts of law will nol recognize the 
authority of a caste ‘to declare a miuriage void, or to give permission to o woman 
to re-marry. lima fide belief that the consent of the caste made the second marriage 
valid docs not constitute a defence to a cliarge of marrying again during the life- 
time of the lirst husband.* A custom of the Talpada Koli caste that a woman 
should be permitted to leave the husband to whom she lias been first married, 
and to contract a second marriage with another man during the lifetime of her 
first husband, and without his consent, was held to bi- invalid as being entirely 
■opposed to the spirit of the Hindu law. Such marriage was “void by reason of 
Its taking place during the life of such husband, ' and therefore punishable, as 
regards the woman, under this section.* 

The Calcutta High Court has, however, upheld a caste custom which allowed a 
wife to undergo a second marriage after she was relinquished by her husband.’’ 
Kvidence of any such custom should be allowed by Courts.* In Vmi'a case* the 


* Badal Aural, (1891) 19 Cal. 79, 
82. 

* im. 

* Karsan Goja : Bai Hupa, (1804) 
2 B. H. C. (Cr. C.) 117. 

* Gigal v. Phio, (1888) P. R. No. 25 
of 1888. 

* Sambhu Jtaghu, (1876) 1 Bom. 
347. See Sankaralingam, Chelti v. h’ut- 
twn CheUi, (1894) 17 Mad. 479, where 
«t is decided that there is nothing 


immoral in u caste custom by whieli 
divorce and rc-nuirriagc are permissible 
on mutual agreement, on one party 
paying to the other the expenses of 
the latter’s original marriage. 

• Karsan Ooja : Bai Uupa, (1804) 
2 B. H. C. (Cr. C.) 117; Bai (iatiga, 
(1916) 19 Bom. L. R. 56. 

’ Jukta, (1892) 19 Cal. 027. 

* Tholasir^am, (1896) 1 Weir 5G8. 

■ (1882) 6 Bom. 1'26. 
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Bombay High Court did recognize the custom of a caste which allowed a husband 
for sufficient reason to divorce liis wife. In this case a member of the Ajanya 
Rajput Gujar caste executed a deed ct divorce to his wife. The Court held on 
the evidence that the deed was proved, that in that caste a husband was, for a 
sufficient reason, such as incontinence, allowed to divorce his wife; that the deed 
in the case had not been executed for a sufficient reason; and that, consequently,, 
the parties entering into a second marriage were guilty of an offence under this 
section. 

Under the ])rovisions of the Indian Christian Marriage Act (XV of 1872), the 
first accused, who was a Roman Catholic Indian Christian, married the complainant , 
who was i Protestant, in a Protestant Church, llie ceremony being performed by a 
Protestant Pastor, and subsequently, after obtaining a release deed from her, he 
tiiarried the se<‘ond accused in a Roman Catliolic Churcii, the ceremony being per- 
formed by a Roimin Catholic Priest. Il wn.*. held that the hrst accused luid com- 
mitted the offence of bigamy punishable under this section. The release deed 
executed by tlic complainant did not operate as a dissolution of the marriage bet- 
ween the first accused and herseif. Tlie marriage between the first accused and the 
complainant was a legal and valid mar^age and, as it was subsisting when tlie first 
accused married the second accused, the marriage of the first accused with the second 
ai-ouscd was void by reason of its baking place during the life of tlic complainant.* 

Good faith and mistake of law are no defences to a charge of bigamy.* 

Conversion from Hinduism. — According to Hindu law an .apostate is not ab- 
solved from ail civil obligations; the matrimonial bond remains indissoluble. A 
non-Christian marriage is not dissolved by the mere fact of the conversion of one 
or both of the parties to Christianity.* Ilindu law does not recognize polygamous 
marriage by a uoman. A Hindu woman, who h.iviug a Hindu husband living 
marries a Mahomedan* or a Christian* even after becoming a Afahouiedan or a 
Christian, cumniils bigamy. A Hindu husband,* under similar circiunstances, 
commits no olfence as Hindu law recognizes the right of a husband to contract 
a valid second marriage notwithstanding the continuance of a former marriage. 

Conversion from Mahomedanism. — In the case of an apostate from Maho- 
medanism the marriage tie is dissolved and the wife will not be guilty of bigamy if 
she marries again. Ahniediyans are not apostates from Mahomedanism. They 
ililfer fFom other Mahomedans in some matters of religious belief but they are a 
sect of Mahomedans. Hence, where a Mahomediin becomes an Ahmediyan, he 
does not become an apostate and his wife is guilty of bigamy if she marries another 
during his lifetime.* 

Conversion from Christianity. — ^Tlie Madras High Court once held that a 
Hindu Clu-istian convert relapsing into Hinduism and marrying a Hindu woman 
could not be convicted of bigamy on the ground that he had anotlier wife living 

* Onanaaoundari v. Natta Thambi,, A'andi, (1019) i Lah. 440. 

L1946J Mad. 367. * tfoct. o/ Bombay v. Ganga, (1880) 

* Narantakath v. Parakkal, (1022) 4 Bom. 330; Gobardhan Dass v. Josa- 

45 Mad. 986, Abdul Ghani v. Aziztil damoni Dasxi, (1891) 18 Cal. 252. 
Huq, (1911) 89 Cal. 400, dissented Such a luarriagc can only be dissolved 
from. under the provisions of the Indian 

* Sam Kumari, (1801) 18 Cal. Divorce Act (IV of 1860). 

264; MussumatGholam Fatima, (1870) * Millard, (1887) 10 Mad. 218. 

P. R. No. 32 of 1870; Mussammul * yarantakath v. Parakkal, supra. 

Rurt, (1018) P. R. No. 5 of 1019; Mat. 



S98 


THE INDIAN PENAL CODE. 


[ CHAP. XX. 


whom he hod married while a professed Christian.^ It was so held on the ground 
that the Hindu law allowed polygamy on the part of a husband. But in a subse- 
quent case the High Court Has doubted l^e correctness of this ruling. A native 
Christian, having a Christian wife living, married a Hindu woman according to 
Hindu rites without renouncing his religion. The Court held that he was guilty 
of bigamy and expressed an opinion that it would have made no difference even 
if he had renounced Christian religion before contracting the second marriage.® 
Similarly, a Christian cannot by embracing Mahomedanism marry a second time 
during the lifetime of his first wife.* A Christian woman, who had married a 
Christian according to Christian rites and during the lifetime of her husband had 
become a Mahomedan and married a Mahomedan according toMahomedan rites, 
was held to have conunitted bigamy.* tVhether a change of religion made honestly 
after marriage with the assent of both spouses, without any intent to commit a 
fraud upon the law, will have the effect of altering the rights incidental to the 
marriage, such us tliat of divorce, is a question of importance and of nicety not 
decided as yet.* 

3. Exception. — The Exception lays down three conditions : — 

1. Continual absence of one of the parties for the space of seven years; 

2. The absent spouse not having been heard of by the other party as being 

alive within that time; and 

3. The party marrying must inform the person with whom he or she marries 

of the above fact. 

4. ‘Continually absent from such person for the space of seven years’. 
— If the second marriage take place within seven years under a bona fide belief 
based on reasonable grounds that the formet consort is dead, no offence is eom- 
inittcd.* 

5. ‘Shall noi have been heard of by such person as being alive -within 
that time,’ — Where' it is proved that the accused and his first wife have lived 
apart for seven yeans preceding the second marriage, it is incumbent on the prosecu- 
tion to shew that during that time he was aware of her existence; and, in the absence 
of such proof, the accused is entitled to he acquitted.’ But a woman who, having 
the means of .acquiring knowledge of the fact of the death of her first husband, 
does not choose to make use of them, is guilty of bigamy.* 

6. ‘Inform the person with whom such marriage Is contracted.’ If 

the second marriage is contracted within seven years, it is incumbent on the person 
contracting to inform the other party about the first marriage.* 

Priest officiating at bigamous marriage.— The priest who ofliciates at a 
bigamous marriage is an abettor under ss. 494 and 100.’* 

Persons present at bigamous marriage.— Mere consent of persons to be pre- 
sent at an illegal marriage, or their presence in pursuance of such consent, or the 
grant of accommodation in a house for the marriage, does not necessarily consti- 
tute abetment of such marriage.” 


’ (1860) 3 M. H. C. (Appx.) vii; 
Michael, (1886) 1 weir 563. 

* Lazar, (1907) 30 Mad. 550. 

» Skinner v. Orde, (1871) 14 M. I. 
A. 309, 824. 

* Mussammat fluri, (1018) P. R 
No. 5 of 1919. 

* R(Aert Skinner v. Charlotte Skin- 
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• Tolson, (1889) 28 Q. B. D. 168. 
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Abetment. — man may be guilty of abetment, although the girl herself may 
be, from want of intelligence or knowiedge, incapable of committing this offence.^ 
The wife of one of the accused left his louse with he* minor daughter and married 
her. The accused hearing of this applied to a Magistrate and the girl was handed 
over to him. A few months later she was married by him to the other accused. 
TIte accused were prosecuted for abetting the oiTcnce of bigamy. It was held that 
although a Hindu father was the proper person to give his daughter in marriage, 
yet a marriage, which was duly solemnised and otherwise valid, was pot rendered 
void because it was brought about without the consent of the guardian in marriage, 
and the'accused were guilty of abetting bigamy.* 

CASES. — Xbsence for seven years. — Where the accused’s flr-st wife had left 
him lor sixteen years, and it was proved by the second wife that she had known ' 
him for nine years, living as a single man. and that she had never heard of the first 
wife, who, it appeared, had been living seventeen miles from where the accused 
resided, it was held tliat the accused was not guilty of bigamy.* * 

495. Whoever oommits the ofTence defined in the last preceding 

„ section having concealed from the person with 

Same offenre with , , , . . , , 

concealinent of former whom the Subsequent marriage is contracted, the 
^^wiKim'^hiequoi't fact of the former marriage, shall be punished with 
^ imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine. 

COMMENT. — The offence under this section is an aggravated form of the offence 
defined in s. 404. 

496. Whoever, dishonestly or with a fraudulent intention, goes 

MurUge ceremony ^hrough the ccrcmony of being mawied, knowing 

n*h^”w^'out°"*iBwfSi lawfully married, shall be 

marriage. punishcd with imprisonment of either description 

for a term which may extend to seven years, and shall also be liable 
to fine. 

COMMENT. — This sei-tion punishes fraudulent mock-marriages. 

It applies to cases in which a ceremony is gone through which would in no case 
constitute a marriage, and in which one of the parties is deceived by the other 
into the belief that it does constitute a marriage, or in which effect is sought to be 
given by the proceeding to some collateral fraudulent purpose. Where the cere- 
mony gone through does, but for the previous nmrriage, constitute a valid marriage, 
and both parties are aware of the circumstances of the previous niarriogc, s, 494 
applies.* 

Ingredients. — ^The section requires two essentials : — 

1. Dishonestly or with a fraudulent intention going through the ceremony 
of marriage. 

2. Knowledge on the part of the person going through the ceremony that he 
is not thereby lawfully married. 

Sections 493 and 496. — The two sections are somewhat alike : the difference 

> NandLalSit^h,(\9W)9 C. W.N. 614. 

348. * Bama Sona, (1873) Unrep. Cr. C. 

- * Gajja Nand, (1921) 2 Lah. 288. 77. 

* Thomas Jones, (1842) CAM. 
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appears to be that under s. 498 deception is requisite on tlie part of the man, and 
cohabitation or sexuaj intercourse consequent on sudi deception. The offence 
under s. 496 requires no defeeption, cohaliitation, or sexual intercourse as a sine 
qua non, but a dishonest or fraudulent abuse of the marriage ceremony. In the 
latter case the offence can be committed by a man or woman, in the former, only 
by a man. 

497. Whoever has sexual inlerr-oursc with a person who is and 
whom he knows or has’ reason to believe to be the 

Aduiuiy. another man, without the consent or con- 

nivance^ of that man, such sexual intercourse not amounting to tlie 
offence of rape, is guilty of the offence of adulterj’, and shall be punished 
with imprisonment of either description for a term which may extend 
to five years, or with fine, or with both. In such case the wife shall 
not be punishable as an abettor. 

COMMENT. — ^The framers of the Code did not make adultery an offence punish- 
able under the Code. Hut the Second Law Commission, after giving mature con- 
sideration to the subject, came to tlie conclusion that it was not advisable to ex- 
clude this offence from the Code. Adultery figures in the penal law of many nations, 
and some of the most celebrated English lawyers have ronsidrred its omission 
from the English law a defect. 

Scope. — ^The cognizance of this offence is limited to adultciy ooumxittcd with 
a married woman, and the male offender alone has been made liable to punish- 
ment. Thus, under the Code, adultery is an offence committed by a third person 
against a husb^id in respect of his wife. It is not coiniuilted by a married man 
who has sexual intercourse with an unmarried woman, or with a widow, or even 
with a married wonuin whose husband consents to it. 

It is not necessary that the adulterer should know whose wife the woman is, 
provided he knew she was a married woman.' A nckai wife is a wife within the 
meaning of this and the following section.^ 

Ingredients. — The section requires the following essentials : — 

1. Sexual intercourse by a man with a woman who is and whom he knows or 
has reason to believe to be the wife of another man. 

2. Such sexual intercourse must be without the consent or connivance of the 
husband. 

8. Such sexual intercourse must not amount to rape. 

1. ‘Connivance.’ — Connivance is the wiDing consent to a conjugal offence, or 
a culpable acquiescence in a course of conduct reasonably likely to lead to the 
offence being committed.’ Connivance^ is an act of the mind, it implies knowledge 
and acquiescence. As a legal doctrine, connivance has its source and its limits 
in'the principle volenti Turn fit injuria, a willing mind, this is all that is necessary.* 
Connivance is a figurative expression meaning a voluntary blindness to some pre- 
sent act or conduct to something going on before the eyes, or something which is 
known to be going on without any protest or desire to disturb or interfere with it." 

’ Madhvb Chunder Girt, (1873) 21 * Boulting v. Boulting, (1864) 83 

W. R. (Cr.) 18. L. J. (P. M. & A.) 81. 

» (1865) 4 W. R. (Cr. L.) 1. » Munir, (1926) 24 A. L. J. R. I5S. 

* Stroud’s Judicial Dictionary. 
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Why wife not punished as abettor, — ^The authors of the Code observe; 
“Though we well know that the dearest interests of the human race are closely 
connected with the chastity of women ifnd the sacrcc&iess of the nuptial contract, 
we cannot but feel that there are some peculiarities in the state of society in this 
country which may well lead a humane man to pause before he determines to punish 
the infidelity of wives. The condition of the women of this country is, unhajspily, 
very different from that of the women of England and France; they are married 
while still children; they are often neglected for other wives while still young. 
They share the attentions of a husband with several rivals. To make laws for 
punishing the inconstancy of the wife, while the law admits the privilege of the 
husband to fill his zenana with women, is a course which we ore most reluctant 
to adopt. We are not so visionary as to think of attacking, by law, an evil so 
deeply-rooted ki manners of the people of this country as polygamy. We leave 
it to the slow, but we trust the certain, operation of education and of time. But 
while it exists, while it continues to product* its never-failing effects on the happi- 
ness and respectability of women, we are not inclined to throw into a scale, already 
too much depressed, the additional weight of the penal law.”' 

The reasons given above for not punishing a wife as an abettor seem neither 
convincing nor satisfactory. It would be more consonant with Indian ideas if 
the woman also were punished for adultery. Manu has provided punishment for 
her in such cases. • 

Complaint by person aggrieved is necessary.— No Court shall take cog- 
nizance of the offence except upon a complaint made by the husband of the woman, 
or, in his absence, made with the leave of the Court by some person who hud cate 
of such woman on hi.s behalf at the time when such offence was committed. Like- 
wise, if the husband is under eighteen years of age, or is an idiot j>r lunatic or is 
from sickness unable to make a complaint, some other j>erson may make a com- 
plaint (Criminal Procedure Code, s. 109). ' 

Allegation of adultery between two dates.— A charge of adultery, iilleging 
commission of offences between two dates, is legal where it is impossible, in the 
circumstances of the case, to assign particular dates on which sexual intercourse 
took place.* 

498. Whoever takes* or entices away any woman who is and whom 

„ . . . he knows or has reason to believe to be the wife 

Entidne or takinR 

away or detaining witii of any other man, from that man, or from any 

criminal intent a mar- n > o 

lied woman. person having the care ol her on behall of that man,“ 

with intent that she may have illicit intercourse with any iierson, or 
conceals or detains with that intent any such woman,* shall be punished 
with imprisonment of either description for a term which may extend 
to two years, or with fine, or with both. 

COMMENT. — Sections 301 and 300 may be compared with this section which, 
may come into operation when the two former sections fail to apply, but only in 
respect of a married woman. 

This and the preceding sections are evidently intended for the protection of hus- 
bands, who alone cun institute prosecutions for offences under them. 

> Note Q, p. 175. 488. 

■ Bhola Nath JMitter, (1024) 61 Cal. . 
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InAredlents. — ^Tlie section requires tlirce thin^: — 

1 . Taking or enticing away or concealing or detaining the wife of another man 
from that man or from anj' {ierson havinglthe care of her on behalf of that man. 

2. Such taking, enticing, concealing or detaining, must be with intent that she 
may have illicit intercourse with any person. 

:S. Knowledge or reason to believe that the woman is a wife of another man. 

Sections 366 and 498, — ^Por an offence under s. 300 there must be kidnapping 
or abduction as dclined by the Code. While under s. 498 there need be no com- 
pulsion or deceit, hut the woman must be a married woimin. Mere eloirement 
with an adult unmarried woman is no offence. Under s. .‘100 the intention of the 
person kidnapping or abducting is to compel the woman afterwards to marry any 
person against her will, or to force or seduce her afterwards to illicit intercourse. 
Section 498 applies to cases where the object of the taking, or enticing, is that the 
woinJm may have illicit intercourse with some other person, even though, as gene- 
rally happens, she is quite aware of the purpose for which she is quitting her hus- 
band. and is an a.xsenting party to it. 

Again, an offenee punishable under s. -WS is a minor offence as compared with 
ail offence punishable under s. ;5(i6.‘ • 

1. ‘Takes.’ — The taking does not mean taking by force, and means something 
different from enticing. It is enough that the accused personally and actively 
assisted the wife to get away from her husband’s hou.se or from the custody of any 
person who was taking care of her on behalf of the husband, when this is done 
with the intention stated in this section.^ ‘Taking’ implies that there is some 
inlluenoe, physical or moral, brought to bear by the accused to induce the wile 
to leave her husband. There must be some influence operating on the woman, or 
oo-operating with her inclination at the lime the flnal step is taken which causes 
a severance of the woman from her husband for the purpose of causing such step 
to be taken.’ Taking a woman with the consent of the jierson who has the care 
of her is not “taking” under the section.* 


2. ‘ From any person having the care of her on behalf of that man.’ — 

Wlicrc tiie brotlier of a married woman, who had eloped witli the accused, filed 
a complaint against the accused for an offciiec under this sci-tion, it was held that, 
as it was not shown that he had the husband's authority to take care of her, he was 
not the proper person to file the complaint.* 


3, ‘Detains with that intent any such woman.’ — The word “detains” 
means “ keeps back.” The keeping back need not neccss.arily be by physical force ; 
it may be by persuasion or by allurements and blaDdi.shment. The use of the 
word requires that there should be something in the nature of control or influence 
wliich can properly be described as a keeping back of the woman. To constitute 
detention, proof of some kind of |icrsuasion is necessary. It cannot properly be 
said that a man detains a woman if she has no desire to leave and on the contrary 
wishes to stay with him.* The word ‘ detains ’ implies some act on the part of the 
accused by which the woman's movements arc restricted and that this again implies 


* Jatra Sliekh v. Veazat Shekh, 
(1892) 20 Cal. 483. 

> Jnanendra Nath Dey v. Khitish 
Chandra Dey, (1935) 39 C. W. N. 1280. 

* Mahadeo Rama, (1942) 45 Bom. 
L. R. 295. 


* Adal iiahmaH, (1035) 30 C. W. N. 
1055. 

* Ramnarayan Kapur, (1986) 80 
Bom. L. R. 61, [1037] Bom. 244. 

* Prithi Miasir v. Harak Nath, 
[1037] 1 Cal. 166. 



8BCS. 498-499. ] 


DEFAMATION. 


408 


unwillingness on her part.' A married woman was taken by her brother from the 
house of her husband daring his absence, and was given away in ruitra marriage to 
the accused who lived in another village# The womaiY lived in the accused’s house 
openly and freely as his wife. The accused having been charged with detaining 
a married woman, it was held that he had not committed that offence.* The word 
* detention ’ is ejiisdetn generis with enticement and ronce:dment. It does not 
imply that the woman is being kept against her will but there must be evidence 
to show that the accused did something 'which luid the effect of preventing the 
woman from returning to her husband.* 

The expression “ any such woman ” in the lutlcr part of this section refers to 
a woman “'who is and 'whom he (the accused) knows or has reason to believe to be 
the WL*e of any other man ’’ mentioned in tlic first part of the section and not -to 
.-1 woman who bad been taken or enticed away from lier husband.* 

Wife cannot be punished as abettor. -In tlic ease of adultery it is distinctly 
enacted that the wife is not punisluibk as an abettor. It is therefore inconsistent 
to punish her as an abettor of the minor o'Tenco mentioned in this section.* 


( HAPTIUI XXI. 


Ok Defamation. 


499. Whoever by words either spoken or itilcndcd lo be read, or 
by signs or by visible representations, makes or 

DefaniaOoii. publishes any imputation concerning any person^ 

intending to harm, or knowing or having reason to belieye that such 
imputation will harm, the reiiutation of such person, i» said, except in 
the cases hereinafter exeepted, to defame that person. 

Explanation 1 . — It may amount to defamation to impute anything 
to a deceased person, if the imputation would harm the reputation of 
that person if living, and is intended to be hurtl’ul to the feelings of 
his family or other near relatives. 

Explanation 2 . — It may amoimt to defamation to make an imputa- 
tion concerning a company or an association or collection of persons 
as such. 

Explanation 3 . — ^An imputation in the form of an alternative or 
expressed ironically, may amount to defamation. 

Explanation 4.— No imputation is said to harm a person’s reputation, 
nnlpKg that imputation directly or indirectly, in the estimation ol 
others, lowers the moral -or intellectual character of that person, or 


* Harnam Singh, [1939] Lab. 148; 
Bipod Bhanjan Sarkar, [1940] 2 Cal. 
03. 

* Mahiji Pula, (1983) 85 Bom. L. 
R. 1046, 58 Bom. 88; Bamnarayan 
Kapur, (1986) 89 Bom. L. R. 61, [1987] 
Bom. 2M. 
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lowers the character of that person in respect of his caste or of his 
callinpf, or lowers the c:jedit of that person, or causes it to be believed 
that the body of that person is in a fbathsomc state, or in a state general- 
ly considered as disgraceful. 


ILI-USTRATIONS. 

(a) A says — “ Z is on honest man ; he never stole B’s watch ” : intending to 
cause it to be believed that Z did steal B's watch. This is defamation, unless it 
fall within one of the exceptions. 

(b) A is asked who stole B’s watch. A points to Z, intending to cause it to 
be believed that Z stole B’s watch. This is defamation, unless it fall within one 
of the exceptions. 

(c) A draws a picture of Z running away with B’s watch, intending it to be be- 
lievetl that Z stole B’s watch. This is defamation, unless it fall within one of the 
exceptions. 


Fir it Exception . — It is not defamation to impute anything which is 


Imputation of truth 
which public ^od 
require* to be made or 
puoliahed. 


true concerning any person, if it be for the public 
good that the imputation should be made or pub- 
lished. Whether or not it is for the public good 


is a question of fact. 


Second Exception . — It is not defamation to express in good faith 
Pubuc conduct of opb'ioi' whatever respecting the conduct of a 

public netvanis. public Servant in the discharge of his public func- 

tions, or rdiJpccting his character, so far as his character appears in 
that conduct, and no further. 


Third Exception . — It is not defamation to express in good faith any 
opinion whatever respecting the conduct of any 
•o^touchinJanTpiSfc person* touching any public question, and respecting 
quesUon. character, so far as his character appears in 

that conduct, iind no further. 


ILI.CSTRATION. 

It is not defamation in A to express in good faith any opinion whatever res- 
pecting Z’s condurt in petitioning Government on a public question, in signing ii 
requisition for a meeting on a public question, in presiding or attending at such 
meeting, in forming or joining any society which invites the public support, in 
voting or canvassing for a particular candidate for any situation in the efficient 
discharge of the duties of which like public is interested. 

Fourth Exception . — It is not defamation to publish a substantially 

Publication of r^oru t^uc rcpoi t of Ihc proceedings of a Court of Justice, 
ofpioccedingsoicouiu. or of thc rcsult of any such proceedings. 

Explanation . — A Justice of the Peace or other officer holding an 
enquiry in open Court preliminary to a trial in a Court of Justice, is 
a Court within the meaning of the’above section. 
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Fifth Exception. — It is not defamation to express in good faith any 
Meritaofo^edeoidcd whatever respecting the merits of any case, 

in Court or randuct civil or Criminal, which has been decided by a Court 

of wttnrueB usd others . , , . j. 

concerned. of Justicc, oi respecting the conduct oi any person 

as a party, witness or agent, in any such case, or respecting the cha* 

racter of such person, as far as his character appears in that conduct, 

and no further. 

ILLUSTRATIONS. 

(а) A says — “ I think Z's evidence on that trial is so contradirtoiy that he must 
be stupid or dishonest.” A is within this exception if he says this in good faith: 
inasmuch as the opinion which he expresses respects Z’s character as it appears 
in Z’s conduct as a witness, and no further. 

(б) But if A says — “ I do not believe what Z asserted at that trial because Idtnow 

him to be a man without veracity.” A is not within this exception, inasmuch 
as the opinion which he e.xpresse.s of Z’.s character, is an opinion not foimdcd on 
Z's conduct as a witness. , 

Sixth Exception. — It is not defamation to express in good faith any 
Merit, of pubiie per- Opinion respecting the merits of any performan^ 
fomuince. which its author has submitted to the judgment oi» 

the public, or respecting the character of the author so far as his charac- 
ter appears in such performance, and no further, 

Explatiation. — A performance may be submitted to the judgment 
of the public expressly or by acts on the part of the author»whieli imply 
such submission to the judgment of the public. , 

ILLl’STB ATIONK . 

(o) A person who publishes a book, submits tliat book to the judgment of the 

public. , • 1 

(6) A person who makes a speech in public, submits that sjicecU to the judg- 
ment of the public. ... 

(c) An actor or singer who apjJcars on a public stage, submits his actmg or 

singing to the judgment of the public. 

(d) AsaysofabookpublisbcdbyZ—’- Z’s book is foolish: / must be a wc^ 

man. Z’s book is indecent ; Z must be a man of impure mind.” A is within this 
exception, if 1;» says this in good f;iith, inasmuch as the opinion which he expresses 
of Z respects Z’s character only so far as it appears in Z’s book, and no lurther. 

(fi) But if A says — “ I am not surprised that Z’s book is foolish and indecent, 
for he is a weak man and a libertine.” A is not within this exception, inasmuch 
.IS the opinion which he expresses of Z’s character is an oi)inion not founded on 
Z's book. 

Seoenth Exception.— It is not defamation in a person having over 

another any authority, either conferred by law or 

in , 1 . ?A-i_ 


by permn arising out of a lawful contract made with that 
mCTMotSS!”"**"’"*’' Other, to pa.ss in good faith any censure on the 
conduct of that other in matters to which such lawful authority relates. 
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A Judge censuring in good faith the conduct of a witness, or of an officer of the 
Court; a head of a department censuring in*good faith those who are under his orders; 
a parent censuring in good faith a cliild in the presence of other children ; a school- 
master, whose authority is derived from a parent, censuring in good faith a pupil 
in the presence of other pupils ; a master censuring a servant in good faith for re- 
missness in sersicc ; a banker censuring in good faith the cashier of his bank foi 
the conduct of such cashier as such cashier — ^are within this exception. 

Eighth Ercepiioit. — It is not defamation to prefer in good faith an 
accusation against any person to any of those who 
ins^^th to^MiUio? Jiave lawful authority over that person with rcs- 
«*ed person. subiect-matter of accusation. 

‘ IIJ.T SniATION. 

If A in good faith accuses X before a Magistrate ; if A in good faith complains 
of the conduct of Z, a servant, to Z's master ; if A in good faith complains of the 
conduct of Z, a child, to Z’s father — A is within this exception. 

Ninth Exception, — It is not defamation to make an imputation on 

imputnUon mude ,n ♦*1^' character of another, provided that the imputa- 
"^SrprotMUon of Eiror tuadc in good faith for the protection of the 

other's intaesis. interest of thc pcrsoD making it, or of any other 
person, or for thcimblic good. 

11.1.1 STBATIONS. 

(n) X, sho|ikccpcr. s.iys to B, who manages his Iiusincsb- “ Sell nothing to 
Z unless he pays 'you readjt money, for I have no opinion of his honesty.” A is 
within thc exception, if he has made this imputation on Z in good faith for the pro- 
tection of his ow'n interests. 

(ft) A, a Magistrate, in making a report to his own superior officer, casts an 
imputation on thc character of Z. Here, if the imputation is made in good faith 
and for the public good, X is within the exception. 

Tenth Exception.— It is not defamation to convey a caution, in good 

cauUon intended for to onc pcrson against another, provided that 

good ofprnioiitowhoin sucli oaulioii be intended for the good of the person 

conveyed or lor public , ^ 

g»o<i. to whom it is conveyed, or of some person in whom 

that person is interested, or for the public good. 

500. Whoever defames another shall be punished with simple 
imprisonment for a term which may extend to two 
famation. ycars, or with fine, or with both. 

COMMENT. — The essence of the offence of defamation consists in its tendency 
to cause th.nt description of pain which is felt by a person who knows himself to 
be the object of thc unfavourable sentiments of his fellow-creatures, and those 
inconveniences to which a person who is the object of such unfavourable senti- 
ments is exposed.' 


» Note H, p. 176. 
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According to KngliRh law the essence of the crime of private libel consists in 
its tendency to provoke breach of the peace. Under the Penal Code defamation 
has been made an oftcncc without any reference lo jts tendency to cause acts of 
illegal violence. The gist of the oITcncels the mental suffering caused to the person 
defamed. Spoken words do not amount to a crime under the English law, but 
under the Code there is no distinction between a slander and a libel. Before the 
Indian Penal Code came into force defamation was considered merely as a civil 
wrong. 


Ingredients. — ^Tlie sec*tion requires three essentials : — 

1. Making or publishing any imputation concerning any person. 

2. Such imputation must have been made by 

(а) words, cither spoken or intended to be read ; or 

(б) signs ; or 

(c) visible representations. 

3. Such imputation must have been nmde with the intention of luiTiqiiig or 

with knowledge or reason to believe that it will harm the reputation of the 
person concerning whom it is made. 

I. ‘ Makes or publishes any imputation concerning any person. 
Isvcry one who compo.3es, dictates, writes or in any way contributes lo the making 
of a libel, is the maker of the libel. If one dictates, and another writes, both aie 
guilty of making it, for he shows his approbation of what be writes. So, if one 
repeats, another writes a libel, and a third approves what is written they are <sU 
makers of it, as all who concur and assent to the doing of an unlawful act are guihy ; 
and murdering a man's reputation by a libel may be compared to murdering a 
niun's person, in which all who are present and encourage the act arc guilty, though 
the wound was given by one only.* 

* Publishes. ’ — The defamatory matter must he published, tbat^is, conununieat- 
ed to some person other than the person to whom it is addressed, c.g., dictating u 
letter to a clerk is publication.* But wlicre there is rf duty which forms the gromtd 
of privileged occasion the (lersoii exercising the privilege may communicate matters 
lo third persons in the ordinary course of business, A solicitor who dictates to his 
<derk a letter containing defamatory stalcinents legurding a person is not liable 
for defamation.* 

Ckimmunicating defamatoiy matter only to the person defamed is not publica- 
tion.* The action of a person who sent to a public olficcr by post, in a closed cover, 
a notice containing imputations on the cliaraetcr of the reeiirient, but which was 
not coimnunicated by the accused to any third j)erson, was held to be not such 
a ‘ making ’ or ‘ publishing ’ of the matter complained of as to constitute this of- 
fence.* A ntice under a Municiapl Act was issued by the President of the Munici- 
pal Committee to a certain person, who sent u reply rontaining defamatory allega- 
tions against the President. This reply was put on the ollicial file by the President 
and it was read by the members of the Committee. It was held lliat there was 
publication of the defamation. The pln'*ing of the reply on the ollicial file was not 
a gratuitous or voluntary act on the part of the President but it was his duty to do 
so, and the accused knew or must have known that the contents of his reply would 
be neccs-sarily communicated to the members of tlic Committee.* 

* Bacon’s Abrid., Vol. IV. p. 457. • SadanhivAlmaram, Bom. 

* Vamakole lllath, (1900) 1 IVeir 203. 

579. * Taki Husain, (1884) 7 All. 205* 

* Boxsius V. Goblet Freres, [1894] r. b. 

1 Q. B. 842. * Sukhdeo, (1932) 55 All. 253. 
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According to English law defamatory matter, even if published only to the person 
defamed, will support an indictment, provided it is likely to provoke a breach of 
the pcaee.* This view of th^ English law is met by s. S04 of the Code. 

Defamatory matter written on a post'Jeard* or printed on papers distributed 
broadcast’ constitutes publication. So is the filing in a Court of a petition con- 
taining defamatory matter concerning a person with the intention that it should 
be read by other persons.* When a person presents a defamatory petition to a 
superior public ollicor, who, in the ordinary course of official routine, sends it to some 
subordinate officer for inquiry, there is a publication of the letter at the place where 
he may receive it , and publication for which the original writer may pritna Jade 
be held responsible, whether or not he expressly asks for on inquiry.® Communica- 
tion to a husband or wife of a charge against the wife or husband is a publication,* 
Imt uttering of a libel by a husband to his wife is not, as they arc one in the eye 
of the law.^ 

W'liere a libel is printed, the sale of lutch copy is a distinct public.ition and 
f resh offence ; and conviction or acquittal on an indictment for publishing one 
oopy will be no bat to an indict ment for publishing another copy.* 

The person who publishes the imputation need not necessarily be the author 
of the imputation. The person who publislies awl the person who makes on im- 
putation are alike guilty.* 

^ Repetition. — The Code makes no exception in favour of a second or third publi- 
cation as compared with the first. If a compluint is properly laid in respect of a 
publication which is prhna fade defamatory, the Magistrate is bound to take cog- 
nizance of the complaint, and deal with it according to law.'* 

Publication of defamatory matter in newspaper.— The publisher of n news- 
paper is responsible for defamatoiy matter published in such paper whether he knows 
the contents of sucli paper or not.*' But it would be a sufficient answer to a charge 
of dcfaiiuition against the editor of a newspaper if he proved that the libel was 
imblished in hi.s absence and without his knowledge and he had in good faitli 
entrusted the temporary management of the newspajier during his absence to a 
competent person.** 

The .sending of a newspaper containing defamatory matter by post from Caicnttii. 
where it is published, addressed to a subscriber at Allahabad, is publication of sueb 
defamatory loatter at Allahabad.'* 

‘ Imputation.’ — It is immaterial whellier the imputation is conveyed obliquels, 
or indirectly, or by way of question, conjeetute, or exclamation, or by irony.’* 

The words “ coward, dishonest man, and sometliing worse than either ”** and 

* Adams, (1888) 32 Q. B. D. (Hi. 1010. 

* 6’ankara, (18(!.'i) 6 Mad. 381. * Pundit Mokand Ram, (1888) P. 

* Thiagaraya Kriuhnasami, (1892) R. No. 12 of 1883. 

15 Mad. 214. * Janardhan Damodhar JMtsbit, 

* Greene v. Jielanney, (1870) 14 (1804) 10 Bom. 708. 

W. R. 27; Ahdul Hakim v. Td Chan- ** llvicard, (1887) 12 Boni. 167. 

dar, (1881) 3 All. 815. ** Mckod, (1880) 3 .Ml. 342. 

‘ Raja Rhah, (1880) P. R. No. 14 *• Ramasanii v. Lokanada, (1886) 0 

of 1880. Mad. 387. 

* W’enmon v..4sft,(1853)13C.B.830. *• Mclcod, sup.; Girjasbankar 

* We7mtuik v. Mwgan, (1888) 20 Kashiram, (1800) 15 Bom. 286. 

Q. B. D. 033; Dr. Jaikishen Das v. ** ATchboUl, 30th Edn., p. 1274. 

Rher Singh, (1010) V. U. No. 10 of ** McCarthy, (1887) 9 All. 420. 
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Ihe words to the effect that the complainant and others were preparing to bring 
a false charge against the accused, > are held to he defamatory. 

• Goncemlng any person.’ — ^The wqrds must contain an imputation concerning 
some particular person or persons whose identity can be established. That person 
must not necessarily be a single individual. Where the accused published in a 
l>aper an account of an outrage on a woman alleged to have been perpetrated by 
two constables out of four constables stationed at a policy station, it was held that, 
in the absence of proof that it was intended to charge any particular and identifiable 
constables with the alleged offence, the accused could not be convicted.' 

A newspaper is not a person and therefore it is not an offence to defame a news- 
paper. Defamation of a newspaper may, in certain cases, involve defamation of 
those responsible for its publication.* 

2. * Such imputation should have been made by words either spoken or 

intended to be read, or by signs or by visible representations.' — An essential 
<b'fferencc between the Indian and the Bnglish law is that the former redbgniKes 
• words spoken ’ as a mode of defamation, and the latter dors not. By the English 
law, defamation is a crime only when it is committed by writing, printing, engraving 
or some similar process. Spoken words reflecting on the private character, however 
atrocious may be the imputations whiefe those words convey, however numerous 
may be the assembly before which such words are uttered, furnish ground only for 
a civil action.' Under the English law, no indictment will lie for words spoken 
and not reduced into writing unless they arc seditious, bliisphemous, grossly IBl- 
nioral or obscene, or uttered to a magistrate in the execution of his office, or uttered 
as a challenge to fight a duel, or with an intention to provoke the other party to 
si'nd a challenge.' The Penal Code makes no distinction between written and 
spoken defamation.* In it the term * defamation ’ is used to embrace both libel 
Olid slander. The authors of the Code observe : “ Herein the English law is scareeb 
I'onsistent with itself. For, if defamation be punisl\ed on aecsunt of its tendency 
to cause breach of the peace, spoken defamation ought to be punished even more 
severely than written defamation, as having that tendency in a higher degree .... 

“ The distinction which the English criminal law makes between written and 
^.poken defamation is generally defended on the ground that written defamation 
i.s likely to be more widely spread ami to be more permanent than spoken defa- 
mation. These considerations do not appear to us to be entitled to much weight. 
1 II the first place, it is by no means necessarily the fact that written defamation 
IS more extensively circulated Uian spoken defamation. Written defamation ma> 
lie contained in a lett'T intended for a single eye. Spoken defamation may be 
. heard by an assembly of many thousands. It seems to us most unreasonable that 
it should be penal to say, in a private letter, that a man is dissipated, and not 
}>enal to stand up at the town-hall, and there, before the whole societj of Calcutta, 
falsely to accuse him of poisoning his father. 

“ In the second place, it is not necessarily the fact that the harm caused by 
defamation is proportioned to the extent to which the defamation is circulated. 
Some slanders — and those slanders of a most malignant kind — can produce harm 
only while confined to a very small circle, and would be at once refuted if they 

• tShibo Pronad Pawlah, (18711) 4 • Note U, p. 17(1. 

Cal. 121. ' See Archbold, 30th Edn., p. 1272. 

• Giwrnmcta Advocate, li. & O. v. • Parvathi v. Mannar, (1884) 8 
Ciopabandhn Das, (1922) 1 Pat. 414. Mad. 175; Pursoram Doss, (1765) 2 

» Maung Sein, (1026) 4 Uan. 462. W. R. (Cr.) 36. 
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yrere published. A lualignant whisper addressed to a single hearer, and meant 
to go no further, may indicate greater depravity, may cause more intense misery, 
and may deserve more severe punishmente than a satire which has run through 
twenty editions. A person, for example, who, in private conversation, should 
inftise into the mind of a husband suspicions of the fidelity of a virtuous wife 
might be a defamer of a fiir worse description than one who should insert the lady’s 
name in a printed lampoon.”* 

‘ By signs or by visible representations.’ — ^Thc words ‘visible representations' 
will mclude every possible form of defamation which ingenuity can devise. For 
inspaace, a statue, a caricature, an effigy, chalk marks on a wall, signs, or pictures 
jy^y constitute a libel.* 

3. ‘ Intending to harm, ot knowing or having reason to believe that such 
imputation will harm.* — It is not necessary to prove that the complainant 
actually sufTcred directly or indirectly from the scandalous imputation alleged : 
it is sullieicnt to show that the accused intended to harm, or knew, or Ixad reason 
to believe tliat the imputation made by him would harm the i^utation of the 
complainant.* A statement made primarily with the object that the person making 
It should escape from a difllculty cannot ^ made the subject of a criminal charge 
merely because it contains matter which may be harmful to the reputation of othti 
jieople or hurtful to their feelings.* 

,''’he meaning to be ^tached to the word ‘ Imrm ’ is not the ordinary sense in 
wliich it is used. By ‘ harm’ is meant imputations on a man’s cliaraeter made 
and expressed to others so as to lower him in their estimation. Anything which 
lowers him merely in his own estiimtion does not constitute defamation.* 

‘Reputation.’ — A man’s opinion of himcelf cannot be called his reputation.* 
\ man has no ‘ j'eputation ’ to himself and therefore conununication of defamatoiy 
matter to the person defamed is no publication. 

Explanation 1. — A prosecution may be maintained for defamation of a deceased 
person, but it has been ruled that no suit for damages will lie in such n case. Blicre. 
therefore, a suit was brought by the heir and nearest relation of a deceased person 
lor defamatory words spoken of such deceased person, but alleged to have caused 
daniagc to the plaintill as a member of the same family, it was held that the suit 
was not maintainable.'' 

Explanation 2. — An action for hliei will lie at the suit of un incorporated trad- 
ing company in respect of a libel calculaled to injure its leputation in the way ol 
its business.* The words complained of must attack tlie eoiporution or compan> 
in the method of conducting its affairs, must accuse it of fraud or mismanagement 
or must attack its financial position.* A corporation has no reputation apart from 
its property or trade. It cannot maintain an action for a libel merely nfrectiu” 
personal reputation. The words lomplaiiied of, to support a prosecution, must 
reflect on the management ol its busine.ss and must injuriously aflcct the corporation, 


* Note R, p. 17<i. 

- Monson v. Tmsauds, Ltd., (IKtU) 
1 Q. B. «71, 092. 

* Gdbinda Pershad Pandey v. Garth, 
fl900) ‘2» Cal. (S3; Pimento, (1«2()) 
22 Bom. L. K. 1224, dissenting from 
the dicta of Davar, J., in Anandrao K. 
Balki-ishna, (1914) 17 Bom. L. H. 
82; V Aung Pe, (1038) Ran. 404, V.u. 


* Pnnenri. (1919) 41 All. .311. 

‘ Taki Husain, (1884) 7 .-til. 205, 

2*20, F.B. 

» Jhid. 

' Luckumsey liowji H urban Kur- 
sey, (1881) 5 Bom. 580. 

“ South Hetton Coal Co., v. N. K. 
A’ncs Association, [1894] 1 Q. B. 133. 

» i6fd., p. 141. 
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as distinct from the individuals who compose it. They must attack tlie cor|>oration 
in its method of conducting its affairs, mast aoruse it of fraud or mismanagement, 
or must attack its financial position . 4 A corporatiSn cannot bring a prosecution 
for words which merely affect its honour or dignity.* •* 

A prosecution lies for libelling Hindu widows as a class.* Wliere tlie defanut- 
tory articles, published in a newspaper, related to the habitual immoral conduct 
of the girls of a particular college, but no particular girl or girls were named in 
or identifiable from the articles, and the complaint was filed by a number of girl*- 
of the college, it was held that the author of the articles was guilty of defamation, 
inasmuch as the inevitable effect of the articles on the mind of the render must 
l)e to make him believe that it was habitual with the girls of the college to misbehave 
in tne ways mentioned, so that all the girls in the college collectively and each 
girl individually must suffer in reputation.* 

Exceptions. — ^The defamatory staten'ent docs not fall within any of the Excep- 
tions by reason merely of this fact that it is punishable ns an offence untfer s. IS*' 
or any other section of the Code.* 

Exception 1 . — This exception and exception 4 require that the imputation shoult'. 
lie true. The remaining exceptions dojiot require it to be so. Tliey only reqntti 
tiiat it should be made in good faith. 

The truth of the imputation complained of sliall amount to a defence if it v .e- 
fur the public benefit that the imputation should he published, but not other^j^ . 

.\ Court may find that an imputation is true, and made for the public good but 
on considering the manner of the publication (c.g., in a newspaper) it may hold 
that the particular publication is not for the public good, and is, therefore, not 
privileged.* A privilege does not justify publication in excess of the purpose 01 
object which gives rise to it.* If, in addition to statements which would be protected . 
a person goes further and makes false and uncalled fur statemciAs he cannot then 
be regarded as acting in good faith.* • * 

Case. — C was put out of uaste by a committee of his caste-fellows on the ground ' 
that there was an improper intimacy between him and a woman of his easti . 
Certain persons, members of the conunittee, circulated a letter to the members of 
their caste stating that C and such woman had been put out of caste and request- 
ing the members of the caste not to receive them into their house or to eat wifti 
them and also made defamatory statements about them. It was held that, had 
such persons contented themselves with announcing the determination of the eoii>- 
niittec and the grounds upon which such determination u-as based, they would 
have been protected, but inasmuch as they went further and made fidse and im- 
callcd for statements regarding C, they liad not acted in good faith.* If a person 
really was outcasted, a statement to the members of the brotherhood that he w.'Uf 
outcasted is the kind of statement ontemplated by the expression “ public good.’ ‘ 


* Afaung Chit Toy v. .Ifaung Tim 
Nyun, (IfiS.'i) 13 Ran. 297. 

'• Mahim Chandra Roy v. Watson, 


(1928) 3.5 Cid. 1280. 


• ) 


'ahid UllahAhrari, (1935) 57 All. 


1012 . 


•* U AungPe, [1938] Ran. 404, r.B. 

* Janardhan Damodlmr Dikshit, 
(1894) 19 Bom. 703. 

* Sankara, ( 1833) 6 Mad. 881 , 395. 

* Ramanand, (1881) 3 All. 001. 


» Ibid. 

» IJmed Siii^h, (1923) 40 All. til. 
This case is di.isciited from by the Nap- 
pur High Court on tlie point of burden 
of proof. It is for the accused to 
establish the plea of justification and 
not for the complainant to prove that 
the statement complained of is false : 
Sukhdayal v. Sarasaati, [1930] Nap 
217. 
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Exception 2, — Evciy subject has a right to comment on those acts of pnbUr 
men which concern him as a subject of ^e realm, if he does not make his com- 
mentary a cloak for malice and slander. A| writer in a public paper has the same 
right as any other person, and it is his privilege, if indeed it is not his duty, to 
comment on the acts of public men which concern not himself only but which 
concern the public, and the discussion of which is for the public good. And where 
a }ierson makes the public conduct of a public man the subject of comment and it 
is for the public good, he is not liable to an action if the comments arc mode honestly . 
and he honestly believes the facts to be as he states them, and there is no wilful 
misrepresentation of fact or any misstatement which he must have known to be u 
oiisstatement if he hod exercised ordinary care.’ In order that a comment may 
lx* fair (a) it must be based on facts truly stated, (b) it must not impute corrupt or 
dishonourable motives to the person whose conduct or work is criticised except in 
'>') far as such imputations are warranted by the facts, (c) it must be the honest 
I'xpressitn of the writer’s real opinion made in good faith, and (d) it must be for the 
pubUc good. The question to be considered in such cases is, would any fair man, 
limrever prejudiced he might be, or however exaggerated or obstinate his views, 
have written the criticism.’ 

No kind of privilege attaches to the profession of the press as distinguished from 
Hie members of the public. The freedom of the journalist is an ordinary part ot 
rile freedom of the subject, and to whatever length the subject in general may go. 
.■><) fitso may the journalist, but apart from statute law his privilege is no other and 
no higher. The range of his assertions, his criticisms, or his comments is as wide 
and no wider than, that of any other subject.® 

The public acts of a judge may be adversely commented on. Freedom would 
I'e seriously impaired if the judicial tribunals were outside the range of such 
••omment.® * 

Exception 3. — The conduct bf publicists who take part in politics or other mat- 
ters concerning the public can be commented on in good faith. M, a medical man 
■tnd the editor of a medical journal, said in such journal of an advertisement pub- 
lished by H, another medical man, in which H solicited the public to subscribe to 
a hospital of which he was surgeon in charge stating the number of successful ope- 
rations which had been performed, that it was unprofessional. It was held that 
inasmuch as such advertisement had the effect of making such hospital a ” public 
question,” M was within the third, sixth and ninth Exceptions.® 

Exception 4. — ^W'here there are judicial proceedings before a properly consti- 
tiiled judicial tribunal exercising its jurisdiction in open Court, then the publica- 
lion, without malice, of a fair and accurate report of what takes place before that 
tribunal is privileged.® Though the publication of such proceedings may be to 
I he disadvantage of the particular individual concerned, yet it is of vast import- 
ance to the public that the proceedings of Courts of Justice should be universally 
known. The general advantage to the country in having these proceedings made 
public more tlian counterbalances the inconveniences to the private persons whose 

’ E. /. IlovDord x. M. Mull, (1800) Jfassani, ibid. 

1 B. H. C. (Appx). Ixyxv, xci. * Jbid. 

’ Khart v. Massani, [104.S] Nag. ® McLeod, (1880) S All. 842. 

347. • Kimber v. The PresK Association, 

» Chantiitig Arnold, (1914) 41 I. A. (1808) 1 Q. B. 65, 68, 

149, 16 Bom. I.. R. 544 ; Khare v. 
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conduct may be the subject of such proceedings.^ It is immaterial whether the 
proceedings were ex parte or not,* or whether the Court had jurisdiction or not,* 
But a report of judicial proceedings cahnot be published if the Court has pronibited 
the publication of any such proceedings,* or where the subject-matter of the trial 
is obscene* or blasphemous.* 

Case. — A trustee of a temple was charged nsth defamation, the alleged defama- 
tory statement being that the complainant, who performed the worship in the 
temple, had been convicted and sent to jail for the theft of idols belonging to the 
temple. At the time when the statement was made, an appointment in connection 
with the temple was in question. It was held that the trustee was justified in 
making the statement either in the interest of the temple or because the statement 
was no more than a publication of the result of proceedings in a Court of Justice.’ 

Exception 5. — ^The administration of justice is a matter of universal interest to 
the whole public. The judgment of the Court, the verdict of the jury, the (Conduct 
of parties and of witnesses, may all be made subjects of free comment. But the 
criticism should be made in good faith and should be fair. It must not wsmfonly 
assail the character of others or impute criminality to them. ButT in commenting 
on such matters, a public writer, as much as a private writer, is bound to attend 
to the truth, and to put forward the truth honestly and in good faith and to the 
best of his knowledge and ability. It is not to be expected that in discharging hi 
duty of a public journalist he will always be infallible. His judgment may be btase 
od, one way or the other, without the slightest reflection upon his good faith ; and. 
therefore, if his comments are fair, no one has a right to complain.* 

Exception 6. — The object of this Exception is that the public should be aided 
by comment in its judgment of the public performance submitted to its judgment. 
All kinds of performances in public may be truly criticised provyled the comments 
are made in good faith and are fair. Liberty of criticism ^s allowed, otherwise 
we should neither have purity of taste nor of mor&ls. Good faith under this Ex- 
ception requires not logical infallibility but due cure and attention.* 

Exception 7. — This Exception allows a person under whose authority others 
have been placed, either by their owm consent or by the law, to censure, in good 
faith, those who are so placed, under his authority, so far as regards the matter 
to which tliat authority relates.’* But if this privilege is exceeded in any way 
the offence will be e-stablished. A man may in good faith complain of the con- 
duct of a servant to the master of the servant even though the complaint amounts 
to defamation, but he is nut protected if be publishes the complaint in a news- 
paper. A spiritual superior, in pronouncing and publishing a sentence of excom- 
munication, may be protected by privilege so long as the publication is not more 
extensive than is required to effectuate the purpose for which the privilege is 
conceded to him for the censure of a member of the sect in matters appertaining 
to religion or the communication of a sentence be is authorized to pronounce to 
those who are to guide themselves by it.** 

* J. WnglU, (1709) 8 T. R. 293, 208. 2G Mad. 404. 

* Kimber v. The Press Association, ' WooJgate, v. Ridottt, (1803) 4 

(18931 1 Q. B. 05. F. & F. 2o2, 216. 

» Usillv. Hales, (1878) 3 C. F. D. * Abdoul fVadood Ahmed, (1007) 9 

319. Bom. L. R. 230, 21 Bom. 293. 

* Clement, (1821) 4 B. & Aid. 218. >» Note R, p. 183. 

* Hudelm, (1868) L. R. 8 Q. B. 860. ** Sankara, (1888) 6 Mad. 381, 805, 

* CarlUe, (1819) 8 B. & Aid. 167. 896. 

’ Singaraju Hagabhushanam, (1002) 
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CASE. — Imputation made by person In authority. — Where the spiritual 
^uidc of the caste to which K belonged, issued a letter to K’s fellow-villagerB to the 
eRcct that, as K’s wife had bedii found in thf company of a man of a lower caste, no 
one of her co-religionists should have any social intercourse with her and that 
s lie 'should be outeasted, it was held that the statements contained in the latter 
had been made in good faith for the protection of the social and spiritual interests 
of the conuiiunity.* 

Exception 8. — To obtain the protection given by this Exception (1) the accusa- 
tion must be made to a person in authority over the party accused, and (2) the 
accusation must be preferred in good faith. If an ollicer maliciously nmkes to his 
superior a defamatory report against any person he will be guilty.* Complaints 
made to a Magistrate arc not protected if iliey are not made in good faith.* A 
complaint to a police constable is not privileged.* 

CASES. — A letter written by a Brahman to the Brahman community of the 
neighbourhood, with a view to obtain their decision on a matter affecting his own 
religious interests and that of the Brahnuin community, comes under this Exception 
and Exception' 10.* The accused in appealing against the levy of assessment by 
the complainant (a Mamlatdar) by sale of moveable property, alleged that the 
complainant had acted towards the accused unjustly and spitefully, that in passing 
the order appealed against he was actuated by personal ill-will and malice towards 
tin accused and had exercised his authority with a view to cause harassment and 
loss to the accused. It was held that the accused was protected by exceptions 8 
and 0 and was not guilty of defamation.* 

Exception 9. — ^This Exception protects, under certain circumstances, imputations 
concerning the character of another. It relates to communication which a person 
makes, in good f^itli, for the protection of his own interests or of any other person, 
or for the public gopd. It is not suilicient that the person making the imputation 
believed in good faith that he^was acting for the protection of any such interest.’ 
Any one in the transaction of business with another has a right to use language 
bima fide which is relevant to that business, and which a due regard to his own 
interests nuike necessary, even if it should directly, or by its consequences, be 
injurious or painful to another. The rule of public policy on which it is bused is 
that honest transaction of business and of social intercourse will otherwise be 
deprived of the protection which they should enjoy.' Where a man who was 
watching a case on behalf of his partner informed the judge, while the hearing 
was going on, that the complainant was tampering with witnesses and asked that 
(lie complainant might be directed to sit in Court, and it appeared that there was 
no malice or bad faith in making the imputation, it was held that the case fell within 
this Exception.* 

This Exception refers to any imputation made in good faith, whereas the first 
Exception ajiplies only to true imputation made for the public good. 


* Basumati Adhikarini v. Budram 
Kolita, (i8U4j 22 Cal 46. 

* Abdur Kazak v.Gauri Nath, (liiOO) 
V. W. R. (Cr. C.) No. 4 of 1910. 

* Abdul Hakim v. Tej Chandar 
Mukarji, (1881) 0 All. 815 ; Tirutien- 
gada Mudali v, Tripuranundari Anunai, 
(1926) 49 Mad. 728, F.B., overruling 
Muthueami Naidu, (1912; 87 Mad. IIU. 

* Kakumara Anjaneyalu, (1916) 17 


Cr. h. J. 381. 

* Kashinath Bachaji Bagut, (1871) 
8 B. U. C. (Cr. C.) 168. 

* Ananarao Balkrighna, (1914) 17 
Bom. L. R. 82. 

’ Col. BholaruOh, (1928) 51 AR 
313. 

* E. M. Slater ,(1890) 15 Bom. 351. 

* Purshalam Kola, (1885) 9 Bom. 
269. 
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In determining the question of good faith regard should be had to the intellec- 
tual capacity of the accused, his predilections and the surrounding facts.^ The 
standard of care and caution requiredyby the expression ‘'good faith” varies vitb 
the circumstances of each case.’ 

It is not essential that, before a person can be held entitled to the privilege of 
having made a statement in good faith for the protection of his interests, he should 
establish that every word he had spoken or written is litcially true. If, having 
regard to facts and circumstances within his knowledge, he might, as an oidinarily 
reasonable and prudent man, have drawn the conclusions which be has expressed 
in defamatory language for the protection of his own interests, he may fairly be 
held to have made out his good faith.’ 

Club committee. — ^The committee members of a social club, even if wrong, 
are given protection under this exception, without which it would be impossible 
for such a body to function. Where the respondent, who was the wife of a member 
of a social club and was privileged to use the club, preferred a complaint against the 
members of the committee for defaming her in a letter addressed by them ti> her 
husband, it was held that as the eoumuttce had acted in good faith, eyen if they wen- 

mistaken they were protected by this eveeption.* 

» 

Communication by member of caste. — There is a dividing line between the 
passing of a resolution at a caste meeting and its communication by the autlioii- 
ties of the caste to its members in the discharge of their social duty. If any merg^ 
of a caste publish to all its members a caste resolution in such discharge of duty, 
the law will hold the occasion of the publication to be privileged. But there must 
be good faith on the part of the member who publishes, that is, it must be proved 
that the publication was made with due care and attention.' There must not be 
excessive publication, e.g., publication in a newspaper.* tMierc a libellous com- 
municatiou is made regarding a member of a caste, the mere faM that the person 
making such communication is a member of a custc„will not of itself sufhcc to make 
tile coinmuiiication privileged.’ A person making defamatory expressions for the 
protection of his son’s interests is not privileged, unless the imputation is made in 
good faith.' 

Prlvllegesof Judges, etc. — The privileges of parties, counsel, attorney, pleader 
wd witnesses come under this Exception. So also, statements niade in pleadings 
and reports to superior oflicers are protected by it. (As to civil actions, see the 
authors’ Law of Torts, 14th edition, Chapter XI 11). 

In India the law reg.irding defamatory statements, made in the course of judicial 
proceediugs, by Judges, counsel or pleaders, witnesses and parties is lacking in 
uniformity. The High Court of Madras in cariier cases adopted the Kngh'sb rule 
of absoluic immunity in all cases. The Bombay High Court has not followed 
the English rule in cases of criminal prosecution on the ground, that English law 
could not be resorted to where it went beyond tlic terms of s. 490 ; but in civil 
actions it has followed the dictum of the Privy Council in Baboo Gunnesh Butt 
Singh V. Mugneeram Chmodhry* The Allahabad High Court has gone a step further 

' Muhatnnuid Gul v. Uaji Fazley L. R. 938. 

£arim, (1929) SG Cal. 1013. * Vinayak Atmaram v. Shantarant 

' yadali v. Gaya Singh, (1029) 57 Janardan, (1941) 43 Bom. L. H. 737. 
Cal. 843. ’ Cooppuosami Chetty v. liuraisami 

' Nagarji TrUtamji, (1894) 19 Bom. C/tcHy, (1900) 33 Mad. 67. 

340 . ■ Abdul Hakim v. Tej Chandar 

* Beckett v. Norris, [1043] Mad. 749. Mukarji, (1881) 3 All. 815, 

* Virji Bhagwan, (1909) 11 Bom. • (1872) 11 Beng. L. R. 321, p.c. 
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and held that cases of defamation under the Code as well as civil suits for damages 
must be decided in accordance with the provisions embodied in the Indian Penal , 
Code and the Indian Evideni« Act. The (Calcutta High Court has held that the 
liability of a person prosecuted for defamation must be determined by the application 
of the provisions of the Penal Code and not otherwise.* The Patna High Court 
has adopted the view of the Calcutta High Court.* 


Judge. — Section 77 protects Judges for acts done when acting judicially, and 
the illustration to Exception 7 of this section protects a Judge censuring in good 
faith the conduct of a witness. There is no reported criminal case touching the 
absolute immunity of a Judge, but the principles laid down in civil actions will 
equally apply to criminal prosecutions.* 

An action for defamation cannot be maintained against a Judge for words used 
by him whilst trying a cause in Court, even though such words ore alleged to be 
false, malicious, and without reasonable cause.* The ground alleged from the 
onipent times, as that on which this rule rests, is that if such an action will lie, 
the Judges would lose their independence, and that the absolute freedom and in- 
dependence oi the Judges is necessary for the administration of justice.* This 
provision of the law is not for the protection or benefit of a malicious or corrupt 
Judge, but for the licncflt of the public, whose interest it is that the Judges do 
exercise their functions with independence and without fear of consequences.* 
Hie Madras High Court held that English authorities on the subject applied tu 
Judges and Courts in India in the full bench case of SiUHvan v. HortonJ’ 


Counsel, pleader, etc.— No action, according to common law, will lie against 
on advocate for defamatory words spoken with reference to, and in the course 
of, an inquiry before a judicial tribunal, although they are uttered by the advocate 
maliciously and *not with the object of supporting the case of his client, and are 
uttered without any justification or even excuse and from personal ill-will or anger 
towards the person defamed arising out of a previously existing cause, and are 
irrelevant to every issue of fact which is contested before the tribunal.* This 
principle of the common law was applied to advocates in this country by the Madras 
High Court in Sullivan v. Norton.* This case has been doubted in a much later 
decision of the Madras High Court in which it is held that when a lawyer is acting 
in the course of his professional duties and is thus compelled to put forward every- 
thing that may assist bis client, good faith is to be presumed and bad faith is not 
to be presumed merely because the statement is prima Jade defamatory, but there 
must be some independent allegation and proof of private malice from which, in 
the circumstances of the case, the Court considers itself justified in inferring, that 
the statement was made, not because it was necessary in the interests of the client, 
but that the occasion was wantonly seized as an opportunity to vent private malice. 
Even the presence of roaUce wUI not oveiride the presumption of good faith, when 
the stBteineat made was obviously necessary in the interests of the client, and where 
t\ie iwwyet could not onut to make it Without gravely imperilUag the interests of 


* Satish Chandra Chakrawarti v. 
Bam Doyal De, (IfifiO) 48 Cal. 388, r.b. 

* Karu Singh, (1926) 7 P. T. h. 587. 

* Pursoram Doss, (1865) 3 W. R. 
(Cr.) 45. 

* Bman Nayar v. Subramanya 
Ayyan, (1893) 17 Mad. 87. 

_^* Anderson v. (lorrie, [1895] I Q. 


B. 668 . 

• Raman Nayar v. Subramanya, 
sup. 

* (1880) 10 Mad. 28, r.B. 

* Munstei v. Lamb, (188,3) 11 

• (1880) 10 Mad. 28, F.B. 
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Ub client, and would, in fact, not be discharging his duty to bis client unless he 
%nade it.' , 

s 

The Bombay High Court has laid down that s. 490 should be construed without 
reference to the English law. Where express malice is absent, a Court, having due 
regard to public policy, should be extremely cautious before it deprives the ad- 
vocate of the protection of Exception 9. Where a pleader in addressing a Mam- 
latdar, on behalf of the accused, commented on some of the witnesses for the pro- 
secution and called them ‘loafers,' and was prosecuted for defamation, it was held 
that in the absence of express malice (which was not to be presumed) the pleader 
was protected by this Exception and that in considering whether there was good 
faith ^be ^ osition of the person making the imputation must be taken into consi- 
deration.' In a subsequent full bench case it held that in this country an advocate 
enjoys the some measure of license as lie enjoys in England ; that he cannot be 
punished for acting on the instructions given him when he did not and coi/ld not 
know that they were false ; and that he has the fullest liberty of speech so long 
as his language is justifieil by his instructions, or by the evidence, or, by the pro- 
ceedings on the record. Tlie mere fact that his words are defamatory, or that 
they are calculated to hurt the feelings *of another or that they ultimately turn 
out to be absolutely devoid of all solid foundation, will not make him responsible 
nor render him liable in any civil or criminal proceedings.* But in a later cas^ 
after expressing a doubt whetlier an advocate or pleader has the unqualified privileges 
accorded to him in England, it held that when a pleader was charged with defamation 
in respect of words spoken or written while performing his duty ai a pleader, the 
Court ought to presume good faith and not hold him criminally liable unless there 
was satisfactory evidence of actual malice and unfair advantage taken of his position 
as a pleader. In this case a pleader representing a complainant wnic to the trying 
Magistrate to inquire when the latter would take up tlie case fsr trial and in the 
letter described the accused as a ‘notorious wrong-c^oer.’ On a prosecution for 
defamation, it was held that the pleader was guilty us the libel was not uttered by 
him in the discharge of liis duty as a pleader.* An advocate who makes defamatory 
statements in the conduct of a rase has no wider protection than a layman. He is 
not entitled to absolute privilege. But the Court ought to presume that the acted 
in good faith and upon instructions and ought to require the other party to prove 
express malice.' 

The Calcutta High Court has held tlvat advocates in India, including in the term 
vakils and pleaders, have no absolute privilege on a prosecution for defamation. It 
is not defamation to make an imputation on the character of a witness in good 
faith, and Cv the protection of the client. The presumption, therefore, is that a 
question asked in cross-examioution, making such an imputation, affords no ground, 
ordinarily, for a Criminal prosecution. It is the duty of the Court, when a com- 
pl^t is filed against an advocate, ordinarily to presume that the remarks or ques- 
tions objected to were made on instructions and in good faith. There may be 
circumstances showing that the remark was made, or Uic question put, wantonly, 
or from imdice or private motive, but the greatest care should be taken to inquire 
into the cu-cumstances, and an opportunity should be given to the advocate to offer 


1 Mir AnwarrvMn v. Fathim Bai 
Abidin, (19!J6) 50 Mad. OOT. 

• Nagarji Ttikamji, (1894) 19 Bom. 
340. 

» JJhaishankar v. Wadia, (1899) 2 

i.r.c—m 


Bom. L. R. 3, F.B. 

* PursluiUantdas, (1907) 9 Bom. L. 
R. 1287. 

* Tulsidas v. BUHmoria, (1082) 84 
Bom. L. B. 910. 
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an explanation before summons is issued. At the same time, while advocates have 
their privileges, they hove also responsibilities, and they ought not to abuse their 
privileges. An advocate sfiould cxercis# his own discretion before putting an 
offensive question.* A pleader must use a certain amount of common sense and 
caution in putting defamatory questions. There may be cases, where, under 
proper instructions, he may ask such questions to impeach the credit of the wit- 
ness, unless he knows of the latter’s good cliaractcr and reputation. But where 
the questions were put with utter recklessness, and without regard to seeing whether 
there was any truth in them and with absolute disregard of whether he was entitled 
to ask them or not, and tlicy were not put for the good of the suit but to injure the 
reputation of tlie witness publicly, tliey were held to have been asked in absolutely 
bad faith.* 

The I’atna High Court has lield that the liability of an advoeate charged with 
defunthtion in res|)eet of words spoken or written in the performance of his pro- 
fe|>sional duty depends on the provisions of this section; the Court wiil presume 
good faith uqless there is cogent jiroof to the contrary. The privilege is not abso- 
lute but qualilled, but tile burden is east upon the prosecution to prove absence of 
good faith. The common law of England, under which an advocate cun claim 
absolute privilege fur words uttered in the course of his professional duty, is not 
applicable to India. An advo'-atc in this country is not entitled to claim absolute 

vilege, and, in cases of prosecution for defamation, his liability must be determined 
on rcfen'uee to the provisions of this section.’ 

The Hangoun lligli Court has ueld that the Engliah law of absolute privilege 
<lo« s not apply to statements of ads oeates in judicial proceedings.* 

Witness. — 'Wic Uoniiiuy Iligli Court has in a full bench case laid down that 
relevant st itements made by a witness on oath or solemn aiUrmation in a judicial 
prueuedings ate not alisolutcly privdeged on a prosecution for defamation, but are 
governed liy Uie provisions ot s. 409.’ 

.\ceordmg to the Calcutta High Court a witness, who, being actuated by mali- 
cious motives, makes a voluntary and irrelevant statcnient, not elicited by any 
question jiut to liim while under e.\uiuination, to injure the reputation of another, 
eoiiuiiitb an oReiiix- under tliis section.* If the stateiii'.nt is relevant to the inquiry 
no prosecution would lie.* 

The Madras lligli touit is ot opmion that statements ot witnesses made in the 
witness-bo.\ are absolutely privileged. If they arc false the remedy is by indictment 
for perjury and not for defamation.* A stateiiiciit made in answer to a question 
pul tiy a iiolice-ollieer iiiidei llie Criiuiiial Enietdure Code, s. Itil, in the coui'se of 


' -U. lianerjcf v. Anukul Chandra 
MUra, (1927) 55 Cal. 93; A'ikunja 
Jiehari Sen v. Harendra Cluuidra Hirdut, 
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* Fakir Prasad v. Kripasindhu, 
(102«) 34 Cal. 19T. 

* A’trstt Ssarayan Singh, (1929) 6 
Put. 224. 

* McDonnell, (1923) 3 Han. u24. 

* Bai Shanta v. Vmrao Amir Malik, 
(1925) 50 Bom. 102, 28 Bom. L. K. 1, 
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investigation made by him, is privileged and cannot be made the foundation of a 
charge of defamation.^ 

The Allahabad High Court has in a fell bench case*beld that a witness can be 
prosecuted for defamatory statements concerning a person unless he shows that the 
statements fhll under one of the Exceptions to this section.* 

The former Chief Court of the Punjab was of the opinion that this Ibcccption 
modified the principle of English law. There was nothing in this section which pro- 
tected witnesses as a class in respect of statements made by them in that character. 
The true test of immunity in the case of witnesses, as of other persons, is whether 
the Exception is established in its entirety.* 

The Courts in Burma, prior to the establishment of the Rangoon High Court, 
had adopted the view of the Calcutta and the Allahabad High Courts.* 

The Nagpur High Court has followed the Bombay, the Calcutta and the Allahabad 
High Courts and held that a person giving evidenee in a Court of low is not entitled 
to an absolute privilege in respect of statements which he makes and is consequently 
not immune from a complaint of defamation by reason of words uttered on oath 
in the witness box.' j 

Parties. — ^Thc Madras High Court has held that if the accused himself asks any 
question, while defending himself, the question could not be nuide the subject of a 
civil action, nor would any criminal proceedings lie for defamation.* But where a 
person, who was being defended by counsel on a criminal charge, interfered in th^ 
examination of a witness and made a defamatory statement with regard to his 
character, he was held guilty of defamation.’ 

In a full bench case the same High Court laid down that the statement of a 
person charged with an offence in answer to a question by the Court is absolutely 
privileged.' Subsequently, this case has been considered in another full bench 
case and the High Court has dissented from the view expressed in* it, observing : 
“The privilege defined by the Exceptions to s. 499 of tlie Indiaif Penal Code must 
be regarded as exhaustive as to the cases which they purport to cover and that 
recourse cannot be had to the English common law to add new grounds of exception 
to those contained in the statute.”' It was also held that if a ddfamatory statement 
is made before an oificer who is neither a judicial officer nor a Court, e.g., a Registra- 
tion Officer, such a statement is not absolutely privileged.’* 

The Calcutta High Court,” the Allahabad High Court” and the former Chief 
Court of the Punjab” have held that a suitor is not absolutely privileged under 
this Exception. 

The Bombay High Court has held tliat the protection which may be given, upon 
principles of public policy, to a witness cannot be given to a complainant who. 


’ Gaoinda Pillai, (1892) 10 Mad. 
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'when asked by the Magistrate to state hi’! grievance, deliberately makes a defama- 
tory statement without aiy justification.* But if a statement is made by the 
accused in good faith for the protection of his own interest no charge for defamation 
could lie.’ In a full bench case it has laid down that relevant statements made 
by an accused under s. 342, Criminal Procedure Code, or contained in a written 
statement filed by him, ore not absolutely protected but are governed by s. 499.* 

The Rangoon High Court has held that a party who gives evidence on his own 
behalf in a judieiitl proceeding may be prosecuted for uny defamatory statement 
made in the course of his evidence. He may, however, plead this Exception in 
defence.’ 

Pleadings. — Authority is strongly against the absolute immunity from prosecu- 
tion fur defainator)'' statements contained in appUcations, pleadings and affidavits. 
The Bombay Higli Court has held that statements made in a written statement 
filed t>y the aoeused are not absolutely privileged but are governed by the provisions 
df this section.’ 

The AUa1lub:id High Court is of opinion that defamatory statements are not 
privileged merely because tltey are used tn a petition preferred in a judicial proceed- 
ing, but good faith, us required in this Exception, should be proved.* AVliere in an 
application for tlie trunsl'er of a criminal case the applicants alleged, with some 
•Kppurent reason, Ihut the case hud been falsely got up against them by the com- 
plainuiit at the instigation nf one U, in order to prejudice them in their defence 
in a civil suit whicli II had caused to Ik- brought against them, it was held that this 
statement did not amount to defamation as it fell within the ninth Exception.’ 
The AHuhab.id High lour! iield in a ease in which the accused was prosecuted for 
making a def;yiiutury imjiutatioii in a written statement tliat there is a distinction 
between criniinal^und civil liability for defamation. Civil liability is to be determined 
by the ]>rineiples of Knglisif law but criminal liability is governed by the provisions 
of tiu' Penal Code and by those provisions alone.' 

Tlie Calcutta High Court has held that defamatory matter appearing in a plaint 
is not privilege J. It convicted the accused in a case for describingtbe complainant 
in ids pl'dnl by a waiiloiily orreiisUc designation.' It bus aUo held tliat a person 
IS liable under this section for nuiking a defamatory statement in an affidavit if the 
stutcriieiit is wholly irrelcviini to tlie inquiry to which tlie affidavit relates.*' 

There is a conibet in the decisions of the Calcutta High Court on the questiou 
wiietlior statements made by a complainant in a {letitioii presented to a Magistrate 
are absolutely piitilegod.** 


* IHmhaji v. Jehangir, tl022) 24 
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The Madras High Court has held in a full bench cMe that a defamatory sta 
in a complaint to a Magistrate is not absolutely privileged.* 

The Patna High Court has held, foUowing the CalcutU view, tlmt a defenwW 
statement, whether on oath or otherwise? falls within s. 499 and is abroli^ 
privileged. Where in a plaint the accused described the complainant (defend^ 
No. «) as the “kept woman” of defendant No. 1 without any foundation it was 

held that he was guilty of defamation.* , i. j 

The former Chief Court of the Punjab had laid down that a person who had mad 

defamatory statements in petitions was guilty of defamation. 

The Rangoon High Court has held that where criminal proceedings are taken 
for defamatory statements aUeged to be made by parties to a judicial proceeding 
in affidavits filed by him, the accused cannot claim the protection of the Lngusn 
rule of absolute privilege ; and that if the statements are in fact defamatory, the 
accused can protect himself only under one of the Exceptions. 

According to English law no action lies for any statement in the pleadings. , ^ 

Reports.— The report of an officer in the execution of his duty , under his superior s 
orders, which contains defamatory imputations against others, but which a®*® " 
appear to have been made recklessly or unjustifiably is covered by this Exception. 
But a totally false report will not be protected.* 

Exception 10.— This Exception protects a person giving caution in good fait to 
another for the good of that other, or of some person in whom that other is interes ^ 
or for public good. 

Case.— The complainant, a Brahman, who had been put out of caste, ' 

admitted by the executive committee of the caste after performing exp 
ceremonies. This re-admission was not approved of by the accused, who ^ 
a faction of the caste i and they, after an interval of six months, distribut^ in 
the bazar to all classes of th« public printed papers in which the ccmplainant was 
described as a sinner, which signified that he was a person unflii to be associamn 
with. The accused were charged with the offence of defamation. They 
privilege, and it was admitted tliat they had acted without malire. It was heW 
that the accused had not acted in good faith, and that the publication was no , 
under the circumstances, privileged and proleetcd by this Exception.* 


Complaint by aggrieved person necessary. — No Court shall take cognizance 
of this offence except upon a complaint made by the person aggrieved. ^ 

A complaint for defamation by the person aggrieved by it con be entertaine 
by a Court notwithstanding that the accused could have been prosecuted on the 
same facts under s. 182 on the complaint of a public servant. The two 
are fundamentally distinct in nature, although they may arise out of one and We 
«»Tne sUtement of the accused. The defamatory statement does not faU 
any of the Exceptions to s. 499 by reason merely of the fact tlvat it is punishable 
as an offence under s. 182, or any other section of the Code ; nor is this section 
included in the list of sections contained in s. 195 (1) (6) of the Criminal Procedure 


Code’ 
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President of Municipality. — ^The Prf sidcnt of a Municipality Is not a ‘person 
aggrieved.’ within the meaning of s. 198 of the Criminal Procedure Code, by the 
de&uiation of his subordintUte officers.* ^ 

501. Whoever prints or enptraves any matter, knowing or having 
Printing or engra vine good rcason to bclicve that sueh matter is defa* 
^amatoi5^” ** matory of any person, shall be punished with simple 
imprisonment for a term which may extend to two years, or with 
fine, or with both. 

COMMENT.—The offence under this section is a distinct offence from the one 
under s. 500. The person printing or engraving defamatory matter abets tlic 
offence. This section makes such abetment a distinct offence. 

Ingredients. — ^This section requires two things : — 

1. ^ Printing or engraving any matter. 

2. Knowledge or n'uson to believe that such matter is defamatory. 

* 502. \yhoever sells or offers for sale any printed or engraved sub- 
Saie of printiri or ‘‘hmcc Containing defamatory matter, knowing 
engraved (.ubgtaiicc fluit it coiitiuns such matter, shall be punished 

eontalning defamatory , . , 

»“tter. with Simple imprisonment for a term which maj' 

extend to two years, or with fine, or with both. 

CO.tX.MENT. — This sect.'oii riuppiements the provisions of the previous section 
by making Ihc'sellei ol defamatory matlur punisliable under it. 

Ingredients. — Tills section requires two essentials : — 

I . Selling or offering for sale any printed or engraved substance. 

J. Knowledge that such substuuee contains defamatory matter. 


CHAPTER XXII 


Of Criminal Intimiii.^vtion. Insitlt and Annoyance. 

503. Whoever threatens another with any injury’ to his person, 
t-riminri iniimida- reputation OF property, or to the person or reputa- 
"""■ tioii of any one in whom that person is interested, 

with intent to cause alarm to that person, or to cause that person 
to do any act which lie is not legally liound to do, or to omit to do any 
act which that person is legally entitled to do, as the means of avoid- 
ing the execution of sueh threht, commits criminal intimidation. 

Ejrpla>Mtion . — A threat t<* injure the r.putation of any deceased 
person in whom the jicrson threatened is interested is within this 
section. 

II,Ll'STR.\T10N. 

for the purjicsc of inducing 11 to desist from prosecuting a civil suit threaten.", 
to burn B's bouse. .A is guilty of erimiiiol intimidation. 

COMMENT.— The offence of eriminai intimidation seems to require botli a 
person to be threatened and another in whom he is specially interested. Then 
* Beachamp v. Moore, .(1902) 26 Mad. 48. 
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there miutle the intent to cause ^larm to the former by a threat to him of injury 
to the latter. The intent itself might be complete, though it could not be effected. 
But the existence of the interest seems essentia] to the offence, as also and equally 
to the attempt to commit the offence, since otherwiso the attempt would be to do 
something not constituting the offence.^ 

Ingredients. — This section has the following essentials : — 

1. Threatening a person with any injury 

(i) to his person, reputation or property ; or 

(ii) to the person, or reputation of any one in whom that person is interested. 

2. The threat must be with intent 

(t) to cause alarm to that person, or 

{ii) to cause that person to do any act which he is not legally bound to 
do as the means of avoiding the execution of such threat, or 
Hii) to cause that person to omit to do any act which that person is legally ' 
entitled to do as the means of avoiding the execution of such threat. 

1. ‘Threatens another with any Injury.* — ^The gist of the offence is tUb effect 
which the threat is intended to have upon the mind of the person threatened, end 
it is clear that before it can have any effect upon his mind it must hc either made 
to him by the person threatening or conununicated to him in some way. The 
threat referred to in this section must be* a threat communicated or uttered with 
the intention of its being communicated to the person threatened for the puprose 
of influencing his mind.* The threat must be one which can be put into execution 
by the person threatening. It is not necessary that the injury should be one to be 
inflicted by the offender ; it is sufficient if he can cause it to be inflicted by another ; 
and the infliction of it could be avoided by some act or omission that the person 
threatening desires. Punishment by God is not one which a person could cause to 
iie inflicted or the execution of which he could avoid.* 

A threat, in order to be indictable, must be made with intent*to cause alarm 
to the complainant. Merc vague allegation by the, accused diat he is going to 
take revenge by false complaints cannot amount to criminal intimidation.* 

‘Injury. ’ — ^Where the accused held out a threat of getting a Head Constable of 
Police dismissed from service, it was held that this did amount to a threat of injury 
as was punishable under this section.* 

Criminal Intimidation and Extortion. — Criminal intimidation is analogous to 
Extortion. In Extortion the immediate purpose is obtaining money or money’s 
worth ; in Criminal intimidation, the immediate purpose is to induce the person 
threatened to do, or abstain from doing, something which he was not legally bound 
to do or omit. 

CASES. — ^Threat of vengeance. — A constable was sent to fetch to a Police In- 
spector some persons from whom the latter wished to make inquiries regarding 
an offence. While the constable was taking two persons with him, the accused 
came up and threatened them both and the constable witli the Head Constable’s 
vengeance, and as a consequence the two persons refused to accompany the con- 
stable who bad to go without them. It was held that the accused was guilty of 
this offence.* 


* Mangesh Jivaji, (1887) 11 Bom. 
.376, 379, 380. 

* Gunga Chunier Sen v. Gout Chunder 
BanUeya, (1888) 15 Cal. 671, 673. 

* Doramamy Ayyar, (1924) 48 Mad. 
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Threat to ruin another byfalse cases.— Where theacmised who th^tened to 
nitaUie complainant by cases was convicted criminal M™«atao^ rt ^ Md 
that the conviction could not stand, because h(^ the threat b^n 
plainant by false cases, the dlfencc would have been committed ; 
was to ruin him by cases, it could not be assumed that by cases was .meant false 

cases.* 

Threat of picketing. — Tlic accused gave a notice to a shopkeeper requiring him 
to execute an aRrccinent not to import for one year any foreign cloth for sale at 
his shop and intimidating that on his failure to do so his shop would be picketed 
At that time picketing was not an offence. It was held that the accused were 
guilty of criminal intimidation. Prohibition from importing for one year articles 
in which the shop dealt w.iuld, in the onUnary course of business, cause injury 
to the property of the shopkceiicr, and the threat came within the definition or 
criminal intiniidntion.* 


Perron informed about 4 hreatened injury to another must be interested 
in him.— The accused sent a fabneated petition to the Revenue Comimssioner, 
eontaining a threat that if a eertain Forest Ollleer were not remwe ere, 

he would lie killed. It was found th.at tlie (’ommissioner had neither offieial nor 
jiersonal interest in the Forest Offieer. It was held that, as the person to whom 
the petition was addressed was not interested in the person tlireatened, the art 
intended anil done liv the -leeused did not amount to criminal intimidation. A 
rthcjit to commit suicide is not nitliin the section unless the other person be 
inteiestcd w the person making the threat.* 


504. Wliwvcf intentionally insults, and thereby gives provocation 
to fuiv person, iiiiending or knowing it to be likely 

liit4*ntiona1 InsuK • * , \ 4 -^ Kw.^n'L' 

Willi inh'iif to .f"'- tliat sttch provocation will cniisc linn to oreaK 

pcBcr. • j]j(» pvltlii* ]ica<*e, or to eonnnit ntiy other offence, 

sliall be punished with iniprisoninent of eitlier dcscrijition for a term 

which may exleinl to two years or with fine, or with both. 

FO'M.MKNT —Tills section jirovides a lemedy for iisinif idnl'.ive and insulting 
language .\biisive language which may lead to a lireach of tlic putilie peace is 
not an offciiee. Tliere must lie ini intentional insult. Insult may be offered by 
words or conduct. If it is liy words, the woids must .niv.nnt to soiiielliing more 
tluin mere vulgar abuse. 

The law makes pimislinble tlic insiilling provocation which, under ordinary 
circHinstiincc.s. would cause a breach of the jicaee to he committed, and the offender 
is not proteided from tlic eonseqiienec of his net because the person insulted does 
not aecs’pt tlie provoe.ition in the manner intended.* or exercise self-control, or 
iH-ing terrified by tile insult, or overpowered by ll ■ personality of tlie offender, 
does not actually break the peace or commit another offenee.* tVherc, therefore, 
A abused H to such an extent as to reduce B to a state of abject terror, it was held 


* Jmeahir Pattali v. Parbhoo Ahii, 
(1!*02) 30 Cal. 418. 

* Raghubar Dayal, (1930) 53 AH. 
40r. 

* Mangfith Jimji, (1887) 11 Bom. 
376. 

* StAi Bttksh V. Must. Oomra, 


(1880) P. R. No. 109 of 1800. 

* Jngayya, (1887) 10 Mad. 353, 
3.54; Vaz v. Bttis, (1929) 32 Bom. L. 
R. 103. 

• Kanshi Jtam v. Fazal Moham- 
mad, (1982) 14 Lah. 02. 
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that A, ha'^g given to B such provocation as would under ordinary drcurostances 
have 6au8ed a breach of the peace, was guilty of this offence.^ 

Ingredients. — ^This section requires two essentials/ — 

1. Intentionally insulting a person aftd thereby giving provocation to him. 

2. The person insulting must intend or know it to be likely that such provocation 
will cause him to break the public peace or to commit any other offence. 

Sections 499 and 504. — ^The difference between an offence under this section 
and defamation lies in the fact that in defamation, publication to the prosecutor 
alone is not sufficient, as such an imputation could not be said to harm the reputation 
of the person ; but under this section this would complete the offence. This section 
corresponds precisely with those cases in which, under the English law, defamatory 
matter published to the prosecutor alone would be indictable as libellous. 

Statements condue. Whoever makes, publishes or circulates 

in« to public miKiiier. ^ny statement, rumour or report, — 

(a) with intent to cause, or which is likely to cause, any officer, 
soldier, sailor or airman in the Army, Navy or Air Force of Her Majesty 
or in the Imperial Service Troops to mutiny or otherwise disregard 
or fail in his duty as such ; or 

(b) with intent to cause, or which is likely to cause, fear or alarm 
to the public or to any section of the public whereby any person lAay 
be induced to commit an offence against the State or against the public 
tranquillity ; or 

(c) with intent to incite, or which is likely to incite, any class or 

community of persons to commit any offence against %ny other class 
or community, , • 

shall be punished with imprisonment which may extend to two 
years, or with fine, or with both. 

Exception. — It does not amount to an offence, within the meaning 
of this section, when the person making, publishing or circulating any 
such statement, rumour or report, has reasonable grounds for believing 
that such statement, rumour or report is true and makes, publishes or 
circulates it without any such intent as aforesaid. 

COMMENT. — This section is aimed at reports calculated to produce mutiny or 
to induce one section of the population to commit offences against anotlier. 

506. Whoever commits the offence of criminal intimidation shall be 


Panisbmrnt for ori- punished with imprisonment of either description 
miDBi inUmidation. ^ term which may extend to two years, or with 

fine, or with both; 

and if the threat be to cause death or grievous hurt, or to cause the 
destruction of any property by fire, or to cause an 
offence punishable with death or transportation or 
***• with imprisonment for a term which may extend 

* Jogayya, (1887) 10 Mad. 85S, 354. 



426 


THE INDIAN PENAL CODE. 


[ Cef^r. XXII. 

to seven years, or to impute unchastity to a woman, shall be punished 
with imprisonment of either description for a term which may extend 
to seven years, or with fiiffe, or with both. 

507. Whoever commits the offence of criminal intimidation by an 
anonymous communication, or having taken pre- 
caution to conceal the name or abode of the person 
rammunieation. whoni the threat comes, shall be punished with 

imprisonment of either description for a term which may extend to 
two years, in addition to the punishment provided for the offence by 
the last preceding section. 

COMMENT.— For n conviction under this section it must be shown that the 
accused committed criminal intimidation by an anonymous communication. A 
]jcrson who extorts money by sending anonymous letters as if from God, convey- 
mgAhreiits of Divine punishment if a sjiecified sum of money be not paid to a certain 
person identifiSblc by the dcsiription given in the letters, cannot be convicted 
under this section as it docs not lie in hie power either to inflict the threatened 
Itimishiiient or cause it to be inflicted.* 

508. Whoever voluntarily causes or attempts to cause any person 
• to do anj-thing which that person is not legally 

hound to do. or to omit to do anything which he 
IS legally entitled to do, 

anpisMiire. inducing or attempting to induce that person 

to bchcvc thiitf he or any person m whom he is interested will become 
or will he rendered by some act of the offender an object of Divine 
displi'asuic if he does not do the thing which it is the object of the 
offender to cause him to do, or if he does the thing v\iiich it is the 
object of the offi'iider to cause him to omit, 

shall be punished with imprisonment of either description for a term 
which may extend to one year, or with fine, m- with both. 

nirsmsTiPNS. 

(а) A sits ilhurna at Z's door ssitli Uie inleiition of cuusing it to be believed 
lliat, by so sitting, he renders Z an object of Divine displeasure. A has committed 
tlie offence defined in this section. 

(б) A tlireatens Z that, unless Z performs a ceit.un act, A will kill one of A’s 
own children, under such circumstances that the killinir would be believed to render 
an objci't of Divine dispieiisure. A has committed tlic offence defined in this 
section. 

COMMENT. - This section is intended to prevent such practices as dhurna and 
traga. 

Dhuma. — Sitting at the door of a house to compel payment of a debt due by 
a debtor, or of arrears owing by a public officer or prince. The person so sitting 
observes a strict fast, and as long as he so sits the person from whom he demands 
payment is obliged to fast also, and abstain from his usual occupations and amuse- 
* Dorastcamy Ayyar, (1924) 48 Mad. 774. 
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meats ; as, if the suitor were to perish, the consequences of the sin would fall upon- 
him. It was first made a punishable offence by Bengal Regulation VII of 1820.’' 

Traga. — ^The shedding of blood, either his own'ot of a connexion, by a bhat 
(bard, herald, or chronicler of ancient days) in order to enforce the fulfilment of 
an engagement for which he has pledged his personal security. It was made punish- 
abe by Bombay Regulation XIV of 1827.* 

Divine displeasure. — A person who is excommunicated does not become an 
object of Divine displeasure by the act of the priest who pronounces the sentence.* 
The accused wrote to the widow of a person whose work be had done to pay the 
balance of the money due to him, otherwise it would be recovered from her husband 
in the next world. It was held that a mere threat that if a debt was not paid, then, 
by operation of divine laws displeasure would fall upon the debtor was not sufficient 
to bring the case within the meaning of this section because the section contemplated 
that the person intended to be harmed would be made the object of Divine displeasure 
by some act of the offender.* * 

509. Whoever, intending to insult the modesty of any woman, 
utters any wtp’d, makes any sound or gesture, or 
intoned ^inniu the exhibits any object, intending that such word or 
modesty Ota wamoB. gound shall be heard, or that such gesture or object 
shall be seen, by such woman, or intrudes upon the privacy of luch 
woman, shall be punished with simple imprisonment for a term whieli 
may extend to one year, or with fine, or with both. 

COIVIMENT. — This section makes intention to insult the modesty of a woman 
the essential ingredient of the offence.* If a man intending to oYtrage the modesty 
of a woman exposes his person indecently to her or uses obscene words intending 
that she would hear them or exhibits to her obscene drawings, he commits this 
offence. 


Ingredients. — This section requires: — 

1. Intention to insult the modesty of a woman. 

2. The insult must be caused 

(t) by uttering any word or making any sound or gesture, or exhibiting 
any object intending that such word or sound shall be heard or that 
the gesture or object shall be seen by such woman, or 
(ii) by intruding upon the privacy of such woman. 

Indecent overtures. — The accused, a University graduate, wrote a letter contain- 
ing indecent overtures and posted it in an envelope addressed to an English nurse 
with whom he was not acquainted. It was held that the accused intended to 
insult the modesty of the nurse; and that the letter, though enclosed in an envelope, 
was an object which was exhibited to the nurse to whose address it was posted.* 

510. Whoever, in a state of intoxication, appears in any public 

Misconduct in public plhce. Or in any place which it is a trespass in him 
by a dnmion person. enter, and there conducts himself in such a 


> Wilson’s Glossary of Judicial and 
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* DeCruz, (1884) 8 Mad. 140. 

* Tammal UdhaHng, [1944J Kar. 
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manner as to cause annoyance to any person, shall be punished with 
simple imprisonment for a term which may extend to twenty-four 
hours, or with fine which itlay extend to ten rupees, or with both. 

COMMENT. — ^Inf^redlents. — Tlie section requires two things ; — 

Appearance of a person in a state of intoxication in 
(f) any public place, or 

(it) any place which it is a trespass in him to enter. 

2. The person so a]if>earing must have conducted himsdf in such a manner as 
to cause annoyance to any person. 

The immunity from punishment which the Code, through motives of humanity 
and justice, aiiows to persons mentally affected, is not extended to him who com- 
mits an offence through drunkenness ; he shall not be excused because his incapacity 
Arose from his own default, but is answerable equally as if be had been, when the 
a.-'t was done, in the full possession of his faculties, a principle of law which is em- 
bodied in' the familiar adage qui pecfat rbrius, tuat anbrius.^ 

Mare intoxication is not made punisliable. It is only when a person appears in * 
a state of intoxication in a public place, as in a street, or goes to a place where he 
has no right to go, and iviuscs annoyance to the pcojde, that he commits this offence. 


CHAPTER XXIII. 


Of to Commit Offences, 

511. WluH ver attempts to commit an offence punishable by this 
^ ^ Code* with transportation or imprisonment,® or 

tempting to c< limit .to catjsc such an offence to be committed, and 

-offenorb imnibluiblr . .. 

with tnuiv’ortation or in suoh attempt docs any act towards the commis- 
Mou of the offence,® shall, where no expn ss provision 
is made by this Code* for the punishment of such attempt, be punished 
with tniiisporlation or iiiiprisoninent of any description provided 
for the offence, for a term of transportation or imprisonment whichj 
may extend to one-half of ihe longest term provided for that offences 
or with such line as is provided for the offence or with both. 

ILI.OSTHATIONS. 

(a) Afmakes an iittcmpt to ste.al some jewels by breaking open a box, and finds 
after so opening the box, that tlierc is no jewel in it. He has done an act towards 
the eoinmission of theft, qnd tliercforc is guilty under tliis section. 

(b) A mokes an attempt to pick the pocket of Z by thrusting his hand into Z’s 
pocket. A fails in the attempt in consequence of Z’s having nothing in his pocket. 
A is guilty under this section. 

COMMENT. — Scope. — ^The Allahabad High Court has held that this section 
does not apply to attempts to commit murder which are fully and exclusively 
provided for by s. ao7 .’ The Bombay High Court has, however, held to the contrary.* 

’ Francis Cassidy, (1867) 4 B. H- 
* Iftddha, (1891) 14 All. 38; Tuhha, (Cr, C.) 17. 

<1807) 20^AU. 143. ' 
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Tlie former Chief Court of the Punjab was of opinion that this section was in terms 
much wider than s. 807. Under s. 307 the act donemust be onecapable of causingr 
death, and it must also be the last pipxiinate act libcessaiy to constitute the com* 
pieted offence ; under s. 511 the act may be any act in the course of the attempt 
towards commission of the offence.* 

Essentials. — In every crime, there is, ftrst, intention to commit it ; second l y, 
preparation to commit it ; thirdly, attempt to commit it. If the third stage, that is 
attempt, is successful, then the crime is complete. If the attempt fails the crime 
is not complete but the law punishes the person attempting the act. An ‘attempt’ 
is made punishable, because every attempt, although it fails of success, must create 
alarm, which, of itself, is an injury, and the moral guilt of the offender is the same 
as if he had succeeded. 

An attempt to commit a crime must be distinguished from an intention to commit 
it, and from prepaTotion made for its conuiussion.* , 

( 1 ) Intention. — Intention is the direction of conduct towards the object chosen 
upon considering the motives which suggest the choice.* But tjie law does not 
take notice of an intention without an act.* Mere intention to commit an offence, 
not followed by any act, cannot constitute an offence.* Itre will is not to be 
taken for the deed, unless there be some external act wbich shows that progress 
has been made in the direction of it, or towards maturing and effecting it. 

(2) Preparation. — Preparation consists in devising or arranging the means or 
measures necessary for the commission of an offence.' The provisions of the sectiois 
do not extend to make punishable as attempts acts done in the mere stage of pre- 
paration.’ 

The law allows a locus pamitentiee and will not hold that a person has attempted 
a crime until he has passed beyond the stage of preparation.* A minor girl under 
the age of sixteen years was taken by accused No. i under the direction of accused 
No. 2 from Sholapur to Tuljapur (in the Nizam’s territory) and there dedicated 
to Goddess Amba, with intent or knowing it to be likely that the minor would be 
used for purposes of prostitution. It was held that l!he intention of either of the 
accused while they were staying at Sholapur did not constitute any offence, and 
their accompanying the girl to Tuljapur did not by itself coiwtitute an abetment. 
Ranade, J., said: "In the present case beyond the mere intention and direct 
preparation, there was no distinct offence by way of instigating the act committed 
out of British India. Mere intention not followed by any act cannot constitute an 
offence, and indirect preparation, which docs not amount to an act which amoimts 
to a commencement of the offence, docs not constitute either a principal offence, 
or an attempt or abetment of the same”.* 

Preparation to commit an offence is punishable only when the preparation is 
to commit offences under s. 122 (waging war against the King-Kmperor), s. 120 


1 Jitean Das, (1904) P. R. No. SO 
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(preparation to commit depredation on the territories of any power at peace with 
the King-Emperor), and s. A09 (preparation to commit dacoity). 

CASES. — Caualng banns of bigamous ^bxarrlage to be published. — ^Where a 
man, having a wife living, caused the banns of marriage between himself and a 
woman to be published, it was held that he could not be punished for an attempt 
to commit bigamy, because the act of causing the publication of the banns of marriage 
was an act done in the preparation to marry, but did not amount to an attempt 
to marry. The accused might, before any ceremony of marriage was commenced, 
have willed not to curry out his criminal intention of marrying her.* 

Purchase of stamped paper in another's name. — In a case the Allahabad High 
Court held that mere pureliasing of a stamped paper in the name of the person 
whose name it was intended to forge did not constitute an atten^t to commit 
lorgery.* Hut in subsequent cases, the same Court held otherwise distinguishing 
this case. M instigated Z to personate C and to purchase in C’s name certain 
stanfped paper, in consequence of which, the vendor of the stamped paper endorsed 
C’s name on such paper as the purchaser of it. M acted with the intention that 
such endorsement might be used against C,in a judicial proceeding. It was held 
that the offence of fiihricuting false evidence was actually comnutted, and that 
M was guilty «if ubetting the commission of such offence.* The former case was 
distinguished on the ground that the endorsement of the stamp-vendor formed no 
purl of the document which it was the intention of the purchaser to forge and that 
tlie offence of forgery liad not proceeded beyond the stage of preparation ; but in 
the latter ease there wns actual fabrication though no judicial proceedings had been 
instituted. In another case, C. calling himself K, went to a stamp-vendor, accora- 
jMiiiicd by a man named Kalyan, and purchased from him in the name of K a 
stamped pu|)er. Ihe two men then went to a petition-writer and, again giving his 
iHirae as K, they asi&d the petetion-writer to write for them a bond for Rs. 60 
payable by K to Kalyan. It w'as held tliat Kalyan w'as guilty of attempt to commit 
the offence under s. .107, and C of abetment of the said attempt.* Here, too, 
HammriiH's ease was distinguished on the ground that nothing was written on the 
stanqs-d paper. In a Madras case the High Court arrived at the same conclusion 
.Is that ill Ramsarun'i case. The accused there eonspired with other persons to 
piTpare a document purporting to be u raluablc security svhich he new would be a 
false document and be used for the purpose of fraud, and tlini end prepared a 
draft which he was about to cojiy on an old stamped paper produced for the purpose, 
amt applied to a person to supply the Telugu date corresponding to the English 
<Uitc wliich the document wastoconUin. It wns held tluit the accused liad not 
jKissed beyond the stage of jircparation, and was not guilty of an attempt to forge 
but only of abetment.* ' 


Printing of receipt forms for fraudulent purpose.— Where n person gave 
<irders for the printing of certain receipt foniis similar to those used by the Bengal 
Coal Company and corrected the proofs of the same, it being Ids intention to use the 
receipt forms in order to comndt a fraud, it was held Uiat be could not be convicted 
of an attempt to eonuidt forgerj' until he had done some act towards one 

of the lorins a false document, and that, until a form had been converted into a 
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document, aU that was done consisted in mete preparation for the commission of an 
oflence.^ 

Going with atale milk where c^ws were mllfced. — A contractor for the 
supply of milk to a regimental hospital isas found in the hospital compound with 
about three gallons of stale milk in his possession going in the direction of the place 
where the cows were about to be milked, his milk being in a cun similar to those 
in which the cows were milked. It was held that his act did not amount to more 
than preparation.* 

Acts preparatory to commit murder. — ^The accused asked a native doctor to 
supply her with medicine for the purpose of poisoning her son-in-law. It was held 
that the offence committed was not an attempt to murder, as it was a mere act 
by way of preparation to commit an offence and was not a transaction which would 
have necessarily ended in murder if not intemipted, but that such act might be 
hpld to be an instigating of the native doctor to abet the accused in the commission 
of murder, and with reference to s. 108, Bxpln. 4, might have been punishM under 
ss. 116 and 302.* The accused, on quarrelling with the complainant, fetched a 
sword, but was seized and disarmed by others before he could use it. He, however, 
asserted, while under restraint, his inteption of killing the romplainant if he were 
let go. It was held that fetching a sword was not an attempt under tlus section. 
“It is quite possible that although the prisoner fetched the sword, he might not 
after all have actually used it against the complainant , who was his own brother.”* 

House-breaking . — A person, who went at night on the root of another's house 
with a stick and an instrument for house-breaking, was held guilty of house-trespass 
under s. 447 and not of an attempt to commit house-breaking by night, because 
mere presence on the roof of a house amounted to preparation and nothing more.' 

Running towards well for committing suicide. — A woman ran to a well 
stating she would jump into it, and she was caught before she could reach it. It was 
held that stie could not be convicted of an attempt Ao commit’ suicide as she might 
have changed her mind before jumping into the well.* 

(3) Attempt. — ^Attempt is the direct movement towards the commission after 
the perparations are made.* 

An ‘attempt’ is an intentional preparatory action which fails in object — ^which 
so fails through circumstances independent of the person who seeks its accom- 
plishment.* Wlien a man does an intentional act with a view to attain a certain 
end and fails in his object through some circumstances, independent of bis own 
will, than that man lias attempted to effect the object at which he aimed.' 

The Calcutta High Court laid down in two cases’* that a person could not be 
convicted of an attempt to commit an offence under this section unless the offence 
would have been committed if the attempt charged bad succeeded. It has subse- 
quently laid down that intention followed by preparation followed by any “a<‘t 


* Biasat AU, (1881) 7 Cal. 352. 

* Sukha, (1885) P. R. No. 40 of 
1885. 

* Musst. Bakhtawar, (1882) P. R. 
No. 24 of 1882. 

* Data Bam, (1882) P. R. No. 45 
of 1882; see also Shera, (1868) P. R. 
No. 18 of 1868. 

‘ Walidad, (1907) P. R. No. 15 
of 1007. 

* Bamakka, (1884) 8 Mad. 6. 


* Quoted with approval from 
Mayne’s Criminal Law in Peterson, 
(1870) 1 AU. 316, and in Padala Pen- 
katasami, (1881) 3 Mad. 4. 

» Per Jenkins, C. J., in Luxmem, ' 
(1809) 2 Bom. L. R. 266. 

• Per Jenkins, C. J., in Vinayek, 
(1899) 2 Bom. L. R. 304. 

** Jiiasai AU, sup.; Chandi Pershad 
V. AbduT Bahman, (1804) 22 Cal. 181, 
138. 
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done towards the commission of the offence” is sufficient to constitute an attempt. 
“Act done towards the commission of the offtence” are the vital words in this 
connection. If an accused intending to adpsinister something capable of causing 
a miscarriage, administers a harmless substance, it cannot amount to an “actto* 
wards the commission of the offence” of causing miscarriage. He is, therefore, 
not guilty of an attempt to cause miscarriage. It is different, however, when his 
failure is not due to any act or omission of his own, but to the intervention of some 
factor independent of his own volition.* 

In Kamiarun's case,* Turner, J., says : “To constitute. . . .the offence of attempt 
under this section, there must be an act done aith the intention of committing an 
offence, and for the purpose of committing that offence, and it must be done in attempting 
the commission of the offence." 

An attempt can only be manifested by acts which would end in the consum- 
mation of the offence, but for intervention of circumstances independent of the 
will of party.’ 

I* ‘Offence punishable by this Code.* — ^No criminal liability can be incurred 
under the Code by an attempt to do an act, which, if done, will not be an offence 
against the Code.’ , 

Impossible offence. — ^.\s attempt is possible, even when the offence attempted 
cannot be committed; us when a person, intending to pick another person’s pocket, 
thrusts his hand into the pocket, but finds it empty. That such an act would 
amount to a criminal attempt, appears from the illustrations to s. 511. But in 
doing such un act;, the offenilcr’s intention is to coimnit a complete oSenep, and his 
act only falls short of the offence by reason of un accidental circumstance wluch 
has prevented the completion of the offence. It is possible to attempt to commit 
un impossible theft and so offend against the Code because theft is itself an offence 
against the Codd*, and iiuiy, therefore, l>e attempted within the meaning of the 
Code.’ ' t 

2. ‘With transportation or Imprisonment.’ — Offences punishable with 
death only, or fine only, are not contemplated by this section. 

3. ‘To cause an offence to be committed.’ — This will include an attempt to 
abet au offence. So it has been held that it is not legally impossible to attempt 
the abetnu-nt of an offence — the abetment of an offence being itself un offence.' 

4 . ‘Does any act towards the conunlssion of tlie offence. — These words 
must nut, it seems, be construed to include all arts, bowevri remote, which tend to- 
wards the commission of the offence. The thing done may be too small or it may 
proceed too short a way towards the accomplishment of the offence for tire law to 
notice it as an attempt.’ Many acts, coupled with the intent, will not be suillcient. 
Foi instance, if a iiuin intends to commit a murder, and is seen to walk towards 
tla: place of the contemplated scene, that will not be enough.' The act must be 
one inuuediately and directly tending to the exrcutiou of the principal crime, and 
couunitted by the accused under such circumstances that he has the power of 
carrying his intention into execution. Thus it is a sufficient overt act to render 
a person liable to be found guilty of attempting to set fire to a stack, if he go to 


* Asgarali Pradhania, (IS138) 01 

Cal. 54. 

» (1872) 4 N. W. P. 43, 47. 

> Peterson, (1870) 1 All. 316. 

' Mangesh Jivaji, (1887) 11 Boni. 
876, 381; Jtim Charit Bam Bhakat v. 
Chairman, Bajshahi JDistrict Board, 


[10.T8] 1 Cal. 4‘20. 

‘ Mangesh Jivaji, sup. 

• B. Spier, (1887) P. U. No. 46 of 
1887. 

’ See illustration to s. 807. 

• Robert's Case, (1855) Dears. Cr. 
C. 536, 550. 
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the stack with the intention of setting fire to it, and light a lucifer match for that 
purpose, but abandons the attempt because he finds that he is being watched.* 

In each of the two illustrations giventunder this sebtion there is not merely an 
act done with the intention to commit an offence, which act is unsuccessfol because 
it could not possibly result in the completion of the offenee, but an act is done 
‘towards the commission of the offence,’ that is to say, the offence remains in- 
complete only because something yet remains to be done, which the person intending 
to commit the offence is unable to do by reason of circumstances independent of 
his own volition. Thus in ill. (a) the act of breaking open the box is done towards 
the iwmmission of the theft of the jewels. The theft itself, that is, the actual 
removal of the jewels, still remains to be done, and it remains undone only because 
it turns out that there are no jewels to remove. In ill. {b) Z fails to comply with 
the essentials of theft simply because there is nothing in the pocket. 

Where the accused pointed at the prosecutor a revolver loaded in some of its 
chambers with ball cartridges, but not in others, saying that he would shoot him, 
and be pulled the trigger of the revolver, but the hammer fell upon a chamUer 
which contained an empty cartridge case, it was held that the accased could be 
convicted of attempting to discharge a lopded fire-arm with intent to murder.* 

In MaeCrea's case* Knox, J., observes : “I do not hold, and have no hesita- 
tion in saying, that s. Sll was never meant to cover only the penultimate act towards 
completion of an offence and not acts precedent, if those acts are done in the course 
of the attempt to commit the offence, are done with the intent to commit it and done 
towards its commission.” 

The Bombay High Court, agreeing with the opinion of Knox, J., has held that 
this section does not relate only to the penultimate act, but to all preceding acts 
if they were done with the intention to commit or facilitate the commission of the 
act,* ’’ 

It is not necessary that the accused should complete every stage in the actual 
offence except the final stage. It is enough if in the attempt he did any act towards 
the conunission of the offence.* 

Gaaea. — Attempt to obtain bribe. — When B, who was employed as a clerk in 
the Pension Bepartiiient, in an interview with A, who was an appiicant for a pension, 
after referring to his own influence in that department, and instancing two cases 
in wliich, by that influence, increased pensions had been obtained, proceeded to 
intimate that anything might be effected by having his palm greased, and on the 
overture being rejected, concluded by declaring that A would rue and repent the 
rejection of it, it was held that the offence of attempting to obtain a bribe was 
consummated.* 

A person who offers to pay gratification to a public servant is punishable under 
88. 110, 161, and this section.' 

Attempt to fabricate false evidence. — Where the accused dug a hole intending 
to place salt in it, in order that the discovery of the salt might be used in evidence 
against the prosecutor in a judicial proceeding, it was held that he was guilty pf 
an attempt to fabricate false evidence, because by digging the pit he did an act 
towards the commission of the offence.* 


* WiUiam Taylor, (ISSO) 1 F. & F. 
611. 

* Jackson, (1800) 17 Cox 104. 

■ (1808) 15 AU. ITS, 179. 

* Anant, (1900) 2 Bom. L. R. 053, 
25 Bom. 90. 


* Raghunath, (1040) 10 Luck. 194. 

* Baldeo Sakai, (1870) 2 All. 258. 
' Akad Skah, (1917) P. R. No. 18 

of 1918. 

* Nunda, (1872) 4 N. W. P. 188. 


I. P. C.— 38 
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Attempt to cause hurt. — Wliorc the aocuicd ran after the complainant with an 
aw in his luind, bill svhen he was only four paces from the complainant the axe 
was sniitehcd away fiom his hand, it held that he was guilty under s. 826 
combineii with this section.* 


Attempt to steal. — ^The sicousolwas entrusted by his master with some meat 
wJiich was to he weighed out and delivered to a customer. By means of a false 
weight he kept back a part of the meat with intent to steal it; but the fraud was 
discovered befoie he had netually moved away with it. It was held that he was 
guilty of an attLiiipt to steal the meat.* The accused were seen to hurry on to 
the platform of a station just as a tram was about to start; they did not go by 
tbit tr<iin, and separated on reaeliing the platform. On the arrival of the suc- 
reedmg tr.iin, they erow'ded lound and hustled a woman who was entering a com* 
paitnieiil. and one of tbeiu was seen endeavouring to find the pocket of her dress 
it was In Id lliat they were guilty of attempt to steal.' Accused made his way 
into an open tliorned enclosure in which goats 'and sheep were kept. lie was 
dtstiii bed and iled. It was held tli.it he was guilty of attempt to uoiiiinit theft.* 

Attempt to cheat. — Wlicre the aroused posed that he could double currency 
noU’s anil a police-ollicer knowing tliat he could not do »o but with a view to get 
him eoinietcd gate him .some notes and caught him while, after going through a 
mock process ol douUliii;' iiulcs, lie tiled to substitute some pages of a book in 
llicir pI.Kc, it was held that the accused went far beyond the stage of preparation 
and was guilty of allciiiiitaig io elicat.' M wrote a lelU-r to the Currency Office 
at t'aleulUi, enhlos.ag llic liaises of two Government currency notes, stating that 
tiieolliei liahis weir lost, and mqmriiig what stops should In‘ taken lor the recovery 
ot the value ol the notes. Tlie Currency Office ha^ing, upon inquiry, discovered 
tlial tile uiiiouyt of tile notes laid been paid to tlie hold' r of the other halves, and 
that the notes bud been wilbdiawn fiom circulation and eaiitvllcd, sent M the 
usual lonii ol eiuioi to be lilled up and returmal to it. It appeared from the evidence 
that the t urrency Olliec never eoiiteiiipiated paying A1 in n-spect of the notes. 
Tlie ioiiii was iilKd up iiiul signed by M, and returned by him to the Currency Office. 
It was liLld that, alUiuugli time was no mtention on the i>.iit of the Currency Office 
to pay the amount ot the notes, M was guilty of attempting to cheat.' The accused 
inunuiaetuied eerlain spurious trinkets. He took them to agoldsnuth and shewed 
tbciii to hull Silking ili.il liny were of gold and that they wcie stolen property 
(which they weic not;, lie s.ud that he ihd not wish to sell them in the l.Hv-nn r 
and asked the goidsiiiith to liuy tfieiii. The goldsnuth did not buy and the negotia- 
tions went no liii tiler. It w as held that the accused was gudty of attempt to cheat.' 
The accused iiisuied his paUdj in eertam godowns with thiee Fire Insurance Com- 
panies and, on tlie goaow-iis Imng burnt dowm, he Jirst sent the Insurance /Vimpnni.« 
iiutii'cs mloiiiiiiig tlieiii oi the hre and subseijucntK presented lus claims in which 
he dehberately made false stattiiieiits a» to the quantity of paddy stored in the 
godowiis and destioyed by the liie. It was held that the sending of the notices 
was an act of preparation but when the accused loUowed up these notices with the 


' Jiutau lias, (1904) F. R. Iso. 30 
of 19U4. 

* Clieesetiian, (1802) 0 Cox 100. 

» H»ig, (1892) 17 Co.\ 491. 

* liAusUu, (1918) P. U. No. 13 of 
1919; Kotum, (iul4) F. H. No. 24 
of 1914. 


' Baghunath, (1940) 16 Luck. 104. 

* Tite Ooverntuent oj BengtU v. 
Vtnesh Chunder Mitter, (1888) 16 Cal. 
310; Hhib C/taran, (1928) 10 Lab. 258. 

’ Abdullah, (1914) F. R. No. 14 
of 1914. 
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actual claim papers, he committed himself to a representation of fact "which beinfi 
false to his knowledge must be regarded as an overt act tow'ardsthe conunissoc 
of the offence of cheating — an act which had gone heyqnd the stage of preparation.’ 
The accused sent blank papers in a cover’insured for Rs. 900 and addressed to him- 
self, and, on delivery of the cover, stilted that the cover had contained currency note 
to the value of Rs. 900 and made chiini for the same. It wiis held that he was guilty 
of attempting to cheat.* 

5. 'Where no express provision is made by this Code.’ — Tlie section does 
not apply to cases of attempts made punishable by some specific sections of the 
Code. The attempts s]>ecially provided for arc : — 

Section 121, attempt to wage war against the King. Section 124, attempt 
wrongfully to restrain the Governor-General and other high oflicials with intent 
to induce or compel them to exercise or refrain from exercising any of their lawful 
powers. Section 125, attempt to wage war against the Government of any Asiatic 
Power in alliance or at peace with tlie King. Section ISO, attempt to rescue State 
prisoners or prisoners of war. Section IGl, attempt by a public servant to obtaih 
an illegal gratili cation. Section 102, attempt to obtain a gratiflcatioa in order by 
corrupt or illegal means to influence a {yiblic servant. Section 163, at-tempt to 
obtain a gratification for exercising personal influence over a public servant. Sec- 
tion 106, corrupt attempt to use as true evidenen: known to be false. Sections 108 
and 290, corrupt attempt to use as true a certificate or declaration known to l)e 
false in a material point. Section 213, attempt to obtain a gratifleation to screen 
an offender from punishment. Sections 239 and 340, attempt to induce a person to 
receive a counterfeit coin. Section 241, attempt to induce a person to receive as 
genuine counterfeit coin which, when the offender took it, he did not know to be 
counterfeit. Sections 307 and 308, attempts to cominit murder and culpuble homi- 
cide. Section :t()9, attempt to commit suicide. Sections 885, 387 afid 380, attempt 
to put a person in fear of injury or accusation in order to commit extortion. Sec- 
tion 391, conjoint attempt of live or more persons to commit daeoity. Sections 
393, 394 and 398, attempts to conmiit robbery. Section 460, attempt by one of 
many joint house-breakers by night to cause death or grievous hurt. 

’ Maung Po Ilmyin, (1033) 2 Ran. * Suchit Baut, (1039) 0 Pat. 120. 

53. 



SUM^JIARY 

The dral't of the Indian Penal Code was prepared by the First Indian 
Law Commission when Macaulay was the President of that body. Its 
basis is the law of England freed from superfluities, technicalities, and 
local peculiarities. Suggestions were also derived from the French 
Penal Code, and from Livingstone’s Code of Louisiana. The draft 
underwent a very careful revision at the hands of Sir Barnes Peacock, 
Chief Justice, and puisne Judges of the Calcutta High Court who were 
members of the Legislative Council, and was passed into law in 1860. 
Though it is principally the work of a man who had hardly held a brief, 
^nd whose time was devoted to politics and literature, yet it is univer- 
sally acknowledged to be a monument of codification and an everlasting 
nioiHunent to the memory of its distinguished author. 

The legitimate objects of penal legislation are the selection of those 
violations of right which are sufficiently dangerous to 
** **“' the g()od order of society to justify and require the 

infliction of punishment to repress them, and the 
adaptation of the degree of punishment to the purpose of repressing 
such violations. 

A crime is an act of commission or omission, contrary to municipal law, 

CritM. * tending to the prejudice of the community, for which 
• puniijhment can be inflicted as the result of judicial 
proceedings taken in the name cf the btate. It tends directly to the 
prejudice of the community, whilcacivil injury tends more directly and 
immwliately to the prejudice of a private right. 'I'lie true test between 
a crime and a civil injury is that tlie latter is compensated by damages 
while the former is punished. The State is supposed to be injured by 
any wrong to the eoimimnity and is thercfoie the proper prosecutor. 
Miuiy crimes include a tort or civil injury ; but every tort does not 
amuut to a crime, nor docs every crime include a tort. Conspiracy, 
conversion, private nuisance, wrongful distress, etc., are merely torts. 
iiVssault, false iiiiprisoniiient, false chuigc, defamation, etc., are all crimes 
as well as torts. Forgery, perjury', bigamy, homicide, etc., are crimes 
but not torts. 

The great difference between the legal and the popular meaning of the 
word crime is, that whereas the only perfectly definite meaning which a 
lawyer can attach to the word is that of an actor omission punishable by 
law, the popular or moral conception adds to this the notion of mori 
guilt of tt sjiecially deep and degradmg kind. By a criminal, people in 
general understand a person who is liubie to be punished, because he has 
done sometlimg at once wicked and obviously injurious in a lugh degree 
to the commonest interests of society. Criminal law is howeW 
confined w ithin very narrow limits and can be applied only ’to definite 
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overt acts or omissions capable of being distinctly proved, which acts 
or omissions indict definite evils, either on specific persons or on the 
community at large.^ » * 

By criminal law is now understood the law as to the definition, trial 
and punishment of crimes, i.e., of acts or omissions forbidden by law 
which affect injuriously public rights, orconstitute a breach of duties due 
to the whole community. Criminal law includes the rules as to the 
prevention, investigation, prosecution and punishment of crimes. It 
lays down what constitutes an offence, what proof is necessary to prove 
it, what procedure should be followed in a Court, and what punishment 
should be imposed. 

In criminal law the general principle is that there must be some guilty 
condition of mind in every offence. This is designated by the expression 
mens rea (see p. 55). It is however in the power of the Legislature to 
enact that a man may be convicted of an offence although there was no 
guilty mind. Where a statute requires a motive to be proved as an 
essential element of a crime, the burden is on the prosecution to prove it. 
The absence of mens rea really consistti in an honest and reasonable belief 
entertained by the accused of the existence of facts, which, if true, would 
make the act charged against him innocent. 

The authors of the Code observe • — “We cannot admit that a Penal 
Code is by any means to be considered as a body of ethics, that the legis- 
lature ought to punish acts merely because those acts are’ immoral, or 
that, because an act is not punished at all, it follows that the legislature 
considers that act is innocent. Many things which are not punishable 
are morally worse than many things which are punishable. The man 
who treats a generous benefactor with gross ingratitude and insolence 
deserves more severe reprehension than the man who aims a blow in a 
passion, or breaks a window in a frolic ; yet we have punishment for 
assault and mischief, and none for ingratitude. The rich man who re- 
fuses a mouthful of rice to save a feUow-creature from death may be 
a far worse man than the starving wretch who snatches and devours the 
rice ; yet we punish the latter for theft, and we do not punish the former 
for hard-heartedness.”* 

Criminal law forms generally a part of the public law not variable in 
any one of its parts by the volition of private individuals and it is not 
necessarily deprived of its effect merely by the possible culpability of the 
individulas who may be the sufferers by the breach. The maxim ex turpi 
eausa non oritur actio is not a sufficient excuse for a man who acts in 
opposition to the provisions of a penal statute. If a man, for instance, 
gives a spurious sovereign to a person for losing a bet, and the latter sues 
the former, he cannot succeed for a breach of contract. 

In criminal cases the presumption of law is that the accused is innocent. 

The burden of proving every fact essential to bring 
the charge home to the accused lies on the prosecu- 
tion. The evidence must be such as to exclude, to a 
^ Stephen’s History of CriininBl Law of England, Vol. I. 

• Note Q, p. 1T4. 
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moral certainty, every reasonable doubt of the guilt of the accused. 
The evidence of guilt must not be a mere balance of probabilities, but 
must satisfy the Court*bcyond reuionable doubt that the accused is 
guilty, In_^matters of doiibt it is safer to acquit than to condenon, since 
it is better that several guilty persons should escape than one innocent 
person should suffer. Unbiassed moral conviction is no sufficient 
foundation for a verdict of guilty, unless it is based unsubstantial facts 
leading to no other reasonable conclusion than that of guilt of the 
accused. No man can be convicted of an offence where the theory of 
his guilt is no more likely than the theory of his innocence. 

Under s. 105 of the Indian Evidence Act it is incumbent on the accused 
to prove the existence (if any) of circumstances which bring the offence 
charged within any exception or proviso contained in the Penal Code, 
and The Court shall presume the absence of such circumstances , but if 
it is apparent from the evidence on the record, whether produced by the 
])rosecutioil or defence, that a general exception would apply, then the 
jircsuinplion is removed and it is open to the Court to consider whether 
the evidence proves to the satisfaction of the Court that the accused 
comes within the exception. 

There is no limitation to prosecute a person for an offence. Nullum 

1, TO.taUo,i • uemrit rrgi (lapse of time docs not bar the 

right of the Crown). And as a criminal trial is 
regarded as an action by tlic King, it may be brought at any time. It 
would be odjous and fatal, .says Bent ham, to allow wickedness, after a 
certain time, tp triumph over innocence. No treaty should be made 
with malefactors of Ihdt character. Let the avenging sword remain 
always hanging over their beads. The sight of a ciiminal in a peaceful 
enji lyinenl of the fruit of his crimes, protected by the laws he has violated 
is a consolation to evil-doers, an object of grief to men of virtue, a 
jiublic insult to justice and to morals. The Bomaii law, however, laid 
ilown a prescription of twncty \«ars for crii linal offences as a rule. 
iThevc is no pi nod of hnul.ition lor offcm-cs Mhuh full within the four 
'corners of the Penal Cede. 

The master is liable for iiic tortious acts of his servants done in the 
com sc oi Ins employment and for the master’s bene- 
stA'aTii’b IK I bt. but 111 criminal law be who does the act is liable 

except '\hcrc a person wl <> is not the doer abets or 
autiiorizcs the act. There .nc. however, certain exceptions to this 
prineijile. 

] . ^'tatutoly liability. A .statute may impose criminal liability upon 
the master as regards tlie acts or omissions of his servants. Licence cases 
form a class bj’ tliemselvcs in which the master is generally held respon- 
sible. 

2. Public nuisance. The owner of works carried on for his profit by 
his agents is liable to be indicted for a public nuisance caused by acts ol 
Lis agents in eanying on the works.' 
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8. Neglect of duty. If a person neglects the performance of an act 
which is likely to cause danger to others, and entrusts it to unskilful 
bands he will in certain cases be criminally liable. 

The following tabular statement gives an outline of the scheme ofthe 
Scheme. Indian Penal Code — 


Gemral Provisions. 

1. Territorial operatiem of tUe Code (c. I). 

2. General Explanations (c. II). 

3. Punishments (c. III). 

4. General Exceptions (c. IV). 

5. Abetment (c. V). 

0. Conspiracy (c. VA). 

7. Attempts (c. XXIII). 


1. Ailocting the State 


2. Aflecting the common weal 


Specific Offences. 

.. f State (e. VI). 

\Army, Navy and Ait Force (c. VII). 
f Public tranquillity (c. VIII). 

I r conduct of (c. IX). 

I Public servants ■< contempt of au- 
(_tliority of (c. X). 
I Public justice (c. XI). , 

I Public health, safety, decency, and 
morals (c. XIV). 

Elections (c. IXA). * 

Coin and Government Stamps (c. XII). 
Weights and Meitsures (r. Xlll). 
Religion (c. XV). 

Contract of Service (c. XIX). 
.Marriage Xc. XX). 

f Homicide, murder, abetmentof suicide, 
causing miscurriagr, injuries to un- 
born children, exposure of inlhnts, 
hurt (.simple and grievous), wrongful 
restraint and coniincment, criminal 
force, assault, kidnapping, abduction, 
slavery, selling or buying minor for 
prostitution, unlawful labour, rape, 
unnatural offence (e. XVI). 
f Theft, extortion, robbery, dacoity, cri- 
minal breach of trust, receiving sto- 
len property, rlieating, fraudulent 
deeds and dispositions of property, 
mischief, criminal trc.spas.s, docu- 
ments (forgery), trade and property 
marks, currency and bunk notes 
(c. XVII). 

rDefanwtion (c. XXI). 

. . ■< Jnf imid.ation, insult and annoyance 
(. (p. XXII). 

The Indian Penal Code came into operation on January 1, 1862. It 
Datr and extent of ^^es effect throughout Brilihli India. For every 
cfpmtion. act or omission contrary to the provisions of the 

Code a person is liable to punishment under it 


8. Affecting tlie human body 


J 


Affecting corporeal or vncorporeal 
property 


5. Affecting reputation 


C3iai>. I. 


■< 
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(ss. 1 and 2). Every person is made liable to punishment under the 
Code without distinction of nation or rank. A foreigner, who enters the 
British territories and accepts the protection of British laws, virtually 
submits himself to their operation.’ The Penal Code does not exempt 
any one from the jurisdiction of criminal Courts, but the following are 
exceptions to this principle : — 

(1) The Sovereign. (4) Alien enemies. 

(3) Foreign Sovereigns. (5) Foreign army. 

(8) Ambassadors. (6) Mcn-of-war. 

The Courts in British India are prohibited from issuing a process 
against the Governor General, the Governor of a Province, or the 
Secretary of State, or the Crown Representative. Similar immunity 
extends to the Chief Justices and Judges of the High Courts in British 
India, 

,The territorial jurisdiction of ordinary criminal Courts will extend into 

» -1 *** cannon shot will reach, which is 

tioof ” usually calculati^ to be a marine league, or three 

miles. The territories of a State include the portion 
of the sea lying along and washing its coast, commonly called the mari- 
tipic territory. 


T^adinj> cast : — ^R. v. Kastya Rama. 

KitrH-tfrrHoriai on. oflcuce Committed outside British India may, 

eniuon. liowcvcr, be tried as an offence committed in British 

India under the following circumstances : — 

1. Bv virtue of any Indian law (s. 3). 

2. When sueh oiTcncc is committed by 

(1) any nnlivc Indian subject of His Majesty; 

(2) any other British subject within the territories of any Native 
Prmce or tJiicf in India; 

(3) any servant of the King, whether a British subject or not, 
within the territories of any Native Prince or Chief in India; 

(4) any person on any .ship or aircraft registered in British TnAin 
wherever it may be (s. 4). 

Will re an offence is committed beyotid the limits of British India but 
the ouender is huind zviihiu it's limits he mav be 

(I) extradited; or (H) tried in British India. 

(1) The scene of offence may lie — 

Esttadition. ^'^^tive State in which the Government has 

a Political Agent; or 

(2) a foreign independent State; or 

(3) some pjart of British Dominions. 

e any one of the offences described in the first 

^hedule to the Indian E.xtradition Act is committed, the Political Agent 

may issue warrant to the District Magistrate, within whose jurisdiction 

.for his arrest, provided he is not an European 
British subject. A requisition can also be made by any Native State to 
he Government for the surrender of an accused person. 
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(2) If there is a treaty with a foreign independent State or a State 
which comes within the purview of Extradition Acts of 1870 and 1878 
then the accused may be surrendei^pd on requisition to the Government if 
the offence is of a non-political character. If the foreign State is not of 
the above description, then the offender will not be handed over. 

(3) An offender, who has committed treason or an offence punishable 
with rigorous imprisonment for a year or more, is liable to be apprehended 
and returned in the manner provided by the Fugitive Offenders Act, 
1881. 

(II) The Courts iiv India are empowered to try 
lotra-territoTui trial, ofifences committed out of British India either on 
(A) Land, or (B) High Seas. 

(A) By virtue of ss. 3 and 4 of the Penal Code and s. 188 of the 

Criminal Procedure Code, local Courts c^n try 
ofifences committed outside British India, provided, 
if there is a Political Agent, for the territory in which the offence is 
committed, he certifies that the charge ought to be inquired into in 
British India. The High Court}, if empowered by the Governor 
General in Council, can try offences committed by the Christian subjects 
within the territory of a Native State. 

(B) The jurisdiction to try offences committed on the high seaSi is 

known as Admiralty jurisdiction. It is founded on 
iiieh MOB. .Admiraiir the priucijjlc that a ship on the high s’eas is a floating 
jurigdictioD. island belonging to the nation whose flag she is 

flying. 

It extends over — * 

(1) Offences committed on British ship.s. Such ’offences may be 
committed — 


(a) on the high seas or in rivers, below the bridges, where the tide 
ebbs and flows, and where great ships go; or 

(b) at a spot where the municipal authorities of a foreign country 
might exercise concurrent jurisebetion. 

^ Offences committed on foreign ships in British territorial waters, 

(3) Pirate.s. 

The admiralty jurisdiction docs not extend to any river, creek or port 
within the body of a country. It extends to all persons, British subjects 
or foreigners, who happen to be on board such ships. With regard to 
sea-shore the ordinary criminal Courts and the Courts of Admiralty have 
alternate jurisdiction between high and low water mark. By virtue of 
the Admiralty Ofifences Act of 1849 and the Merchant Shipping Act of 
1894, ofifences on the high seas are triable in India by ordinary criminal 
Courts as if they were committed within the local jurisdiction of those 
Courts. Several statutes are passed conferring upon the Indian High 
Courts the same jurisdiction as is vested in the Admiralty Courts of 
England. This jurisdiction has also been conferred on mofussil Courts 
by the Merchant Shipping Act of 1894. 

The High Courts of Bombay, Calcutta and Madras have l^e same 
Admiralty jurisdiction as that of the late Supreme Courts. The 
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jurisdiction of the Supreme Courts was that of the Court of Admiralty 
in England as it stood in 1 823. Under Act XVI of 1891, the High Courts 
of Bengal, Madras and &)mbay are declared to be Colonial Courts of 
Admiralty within the meaning of statute 53 and 34 Vic. c. 27, and they 
now have the same jurisdiction as the Admiralty Courts of England. 
The offences which come within the Admiralty jurisdiction are defined 
by the Merchant Shipping Act, 1894. 

Admiralty jurisdiction was vested in the mofussil Courts by 12 & 18 
Vic. c. 90, and s. 680 of the Merchant Shipping Act. 

The procedure to be followed in a case where an offence is committed 
on the high seas is the procedure laid down in the Criminal Procedure 
Code. Formerly, such an offence was punished as if it was committed in 
England. But now by virtue of 37 & 88 Vic. c. 27, the offender is lia- 
ble to ^uch punishment as might have been inflicted upon him if the 
offence were committed in British India. If the offence is not punish- 
ablh by the Penal Code, the offender is liable to such punishment as shall 
correspond t& the punishment to which he would be liable under the 
English law. Thus three conditions Are essential : — 

(1) The offence must be an offence under the English law. 

(2) The trial must be conducted under the Code of Criminal Pro- 
cechire. 

(3) The punishment must be regulated by the Penal Code. 

Lfwluig case'i: — R. v. Elmstone. 


R. V. Barton. 

R. V. Gunning. 

Indian Courfr. cannot try I'orcigiurs who arc in India for offences com- 
mit led by them outside British India. 

l..d«sno( nfTodvclb) The Code does not repeal, vary, suspend or affect 
thf i<Ht<- juiv provisions of — 

(1) statute 3 & 4 Will. IV, c. 85; 

(2) any sulisdpicnt Act of Parliament affecting the East India 
Company, or British India, or the inhabitants thereof; 

(3) any Act lor punishiii'^ mulmy and de--ertKin of othcers, soldiers, 
sailors or airmen; 

(4) any speeial or local law (s. 5). 

An offence expressly made punishable by a special or local law will be 
punishable niidcr the Code. But if the Legislature in framing the special 
or local law intended to exclude the operation of the Code, no prosecution 
uiulcr the Cotlc would lie. ILiwexcr. a person ( annot be punished both 
under the Code and the sjiceial law for the same offence. 

In Chapter II the leading terms used in the Code are defined and 

General Expi,u.auo„. ‘‘S thus announced are 
Chap II. steauilj adheied to throughout the subsequent 

Chapters. 

.\n aet includes an illegal omission save where the contrary appears 
Ironi the context. Where the causing of an effect is an offence if it is 
caused either by an aet or by an omission, the causing of that effect 
partly by an aet and partly by an omission is the same offence (8. 36). 
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When an offence is committed by several acts, each person intentioiially 
committing one of those acts, either singly or jointly with others, 
commits the offence (s. 37). , * 

j Where a criminal act is committed iointly by several 

persons the followmg principles will apply : — 

1. When the act is done in furtherance of the common intention of all. 
each of such persons is liable for it in the same manner as if it were done 
by him alone (s. 34). 

M ere presen ce does not raise a presumption of complicity. A person 
not cognizant of the intention of his companion to commit murder is not 
liable, though he has joined his comjianion to do an unlawful act. 

2. When the act is onl}' criminal by reason of its being done with a 

criminal knowledge or intention, each is liable only to the extent of his 
own knowledge or intention (s. 35). , 

A person assisting the accused who actually performs the act must^ be 
shown to have the particular intent or knowledge. If anapt whichis on 
offence, without reference to any criminal knowledge or intention on the 
part of the doer, is done bj- several persons, each of them is liable for 
the offence. 

8- Where several persons are engaged or concerned in the commission 
of a criminal act, they may be guilty of different offences by means of 
that act (s. 38). 

Section 84 deals with acts done with a common intention, s. 38, with 
different intentions. 

Punidiment. The punishmcnts to which offenders are liable 

Cbap. 111. ‘ 

1. Deatli (2) sihiple; 

2. Tranupoxtation. (;j) solilarj’; 

3. IVnal servitude. 5. Forfeiture of property. 

4. Iiupnsonnieiit : 6. Fine (s. 63). 

(1) riKuroii-. ii. e.. witti hai-d l.-ibour); 

In addition to these there arc punishments of whipping (Act IV of 
1909) and of detention in the reformatories of Borstal Schools in the case 
of juvenile offenders (Act VIII of 1897 and Bom. Act XVIII of 1929 and 
other local Acts). 

1. Sentence of death may be commuted without the consent of the 
offender by the Central Government or Provincial 
Government for any other punishment (s. 54). The 
punishment of death may be awarded in the following cases; — 

(1) Waging w'ar against the King (s. 121). 

(2) Abetting mutiny actually committed (s. 132). 

(8) Giving or fabricating false evidence upon which an innocent 
person suffers death (s. 194). 

(4) Murder (s. 302). 

(5) Abetment of suicide of a minor, or an insane or an intoxicated 
person (s. 305). 

(6) Attempt to murder by a person under sentence of transportation, 
if hurt is caused (s. 307). 

(7) Dacoity accompanied with murder (s. 396). 
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Sentence of death must be awarded where a person who is under 
sentence of transportation for life commits murder (s. 303). 

2. The Provincial Government m§y commute, without the consent 
of the offender, a sentence of transportation for life 
raaqm on. ^ imprisonment not exceeding fourteen years 
(s. 55). This does not affect the right of His Majesty the King-Emperor 
or the Governor General to grant pardons, reprieves, respites, or remis- 
sions of punishment (s. 55 A). In calculating fractions, transportation 
for life is reckoned as equivalent to twenty years (s. 57). Offenders 
sentenced to transportation are dealt with in the same manner as if 


sentenced to rigorous imprisonment, until they are transported ( 8. 58). 

Where an offender is punishable with imprisonment for seven years or 
upwards, transportation for not less than seven years and not exceeding 
the terjri for which he is liable to imprisonment may be substituted 
(s. 59). This provision enables a Court to substitute a sentence of 
transportation for that of imprisonment. It does not give power to a 
Court which fould not pass a sentence of imprisonment for seven years 
or upwards. Such sentence cannot Be made up by amalgamating two 
or more sentences together. The punishment awarded for one offence 
alone must be imprisonment for seven years at least. This section does 
not^ipply to sentences under a special or local law. 

Transportation for life must be indicted 

(1) for unlawlul return from transportation (s. 226); and 

(2) for being a ‘thug’ (s. 311). 

3. Europeans and Americans committing offences punishable with 

Peii..i Ksrviina.- * transportation or with imprisonment for long terms 
*arc sentenced to ])enal servitude under the Penal 
Servitude Act (XXIV of 1855). But where such persons would, but for 
this Act, be liable to be transported for a term exceeding ten years 
(not life), they arc liable to be kept in penal servitude for a term exceed- 
mg seven years (s. 56). 

‘Penal .servitude’ consists in keeping an offender in confinement and 
coiuj)clliiig him to hard labour. 


4. The maximuiu period of imprisonment is fourteen years (s. 55); 

impribonmcnt. actually named for a given offence, 

viz., misconduct by a drunken person, is twenty-four 
hours (s. 510); but the minimum is unlimited except in two cases : — 

(1) If at the time of committing robbery or dacoity the offender uses 
a deadly weapon or causes grievous hurt, or 

(2) if while committing this offence he is armed with a deadly 
weapon, he is punished with imprisonment for not less than seven yeara 
(88. 397 and 398), 

Sentence of imprisonment may be, in certain cases, wholly or partly 
rigorous or simple (s. 60), But in three cases the imprisonment must be 
ngorous : — 

0) p*'’***S or fabricating false evidence with intent to procure 
eonviction of a capital offence (s. 194). 

(2) Unlawful return from transportation (8. 226). 
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(8) House-trespass to commit au offence punishable with death 
(8. 449). 

There are twelve offences that^are punishable with simple imprison- 
ment only : see pages 88, 84. 

Solitary confinement may be inflicted for offences punishable with 
rigorous imprisonment. The offender may be kept 
soutaiy eonfinaneiiu solitary confinement for any portion or portions 

of his term of imprisonment, ni^ exceeding three months in the whole. 
But the solitary confinement must not exceed — 

one month, if the term of imprisonment does not exceed six months; 
two months, if the term of imprisonment exceed six months but does 
not exceed one year; 

three months, if the term of imprisonment exceeds one year ($.73). 
In executing a sentence of solitary confinement, such confinement 
must not exceed fourteen days at a time; with intervals between ^he 
periods of solitary confinement of not less duration thaix such period: 
and when the imprisonment awarded exceeds three months, the solitary 
confinement must not exceed seven days in any one month of the whole 
imprisonment awarded with intervals between the periods of solitary 
confinement of not less duration than such period(8. 74). , 

A sentence of solitary confinement for more than three months cannot 
be passed even if a person is convicted at one trial of more than one 
offence. Such confinement is awarded for offences under the Code only. 
Even then it cannot be awarded where imprisonment is not part of the 
sentence or where the imprisonment is in lieu of fine. It may be awarded 
in a summary trial. Solitary confinement must be imposed at intervals. 
A sentence inflicting solitary confinement for’ the whole imprisonment is 
illegal, though not more than fourteen days is awarded. 

5. The pimishment of forfeiture of the property of the offender is now 

Focfeitun. abolished except in the following cases : — 

(1) Where a person commits depredation on the territories of any 
power at peace with the King-Emperor, be is liable, in addition to other 
punishments, to forfeiture of any property used, or intended to be used, 
in such depredation, or acquired thereby (s. 126). 

(2) Where a person receives property taken as above mentioned or in 
wa^g^g war against any Asiatic Power at peace with the King-Emperor, 
he is liable to forfeit such property (s. 127). 

(8) A public servant, who improperly purchases property, which, by 
virtue of his office, he is legally prohibited from purchasing, forfeits such 
property (s. 169). 

6. Fine is awarded as a sentence by itself in the following cases : — 

(1) A person, in charge of a merchant vessel, negligently allowing a 

Fine. deserter from the Army, Navy or Air Force to obtain 

concealment in such vessel is liable to a fine not exceeding* Rs. 509 

(8. 137). 

(2) The owner or occupier of land, on which a riot or an unlawful 
assembly is held, and any person having or claiming any interest in such 
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of the crime. The subsequent offence must ako be punishable with 
not less than three years’ imprisonment. If the subsequent offence is 
committed by a peison •pret’imudy ^ his being convicted of the first 
offence he cannot be subjected to enhanced punishment. Attempts 
not specifically made offences within Chapters XII and XVII are not 
governed by this provision. The previous conviction of an accused for 
an offence under these Chapters cannot be taken into consideration at a 
subsequent conviction for abetment of an offence under those Chapters. 

Geneni Exception.. The following acts are not offences under the 
ciixp. IV. Code : — 

1. Act of a person bound by law to do a certain thing (s. 76). 

U. Act of a Judge acting judicially (s. 77). 

3. Act done pursuant to an order or a judgment of a Court (s. 78). 

4. Act of a person justified, or believing himself justified, by law 
(8. 79V 

B. Act caused by accident (s. 80). 

(}. Act likely to cause harm dune without criminal intent to prevent 
other harm (s. 81). * 

7. Act of a child under 7 years (s. 82). 

8. Act of a child above 7 and under Vi years but of immature under- 
standing (s. 83). 

9. Act of a person of unsound mind (s. 84). 

10. Act of ah intoxicated person (s. 85). 

11. Act not known to be likely to cause death or grievous hurt done 
by ooment of the sufferer (s. 87). 

12. A't not ’intended to cause death done by consent of the sufferer 

(s. 88). ; 

13. Act done in good faith for the benefit of a child or an insane 
person or by the consent of the guardian (s. 89). 

14. Act done in good faith for the benefit of a person without consent 

15. Communication made in good faith to a person for his benefit 
(8. 93). 

Its. Act done under threat of death (s. 94). 

17. Acts causing slight harm (8. 95). 

18. Acts done in private defence (8S. 96-106). 

1. Act done by a person bound, or by mistake of fact believing 
himself bound, b} law (s. 76). 

The maxim respondeat superior has no application to cases where an 
ofl'ence is committed by a subordinate official acting under the orders of 
his superior. The official is boimd to exercise his own judgment and 
unless the actual circumstances are of such a character that he may 
have reasonably entertained the belief that the order was one which he 
was bound to obey, he will be resjionsible for his act. 

Leading eases : — R. v. Latifkban. 

2. Act of a Judge when acting judicially in the exercise of any power 
which is, or which in good faith he believes to be, given to him by law 
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A Judge will be protected where he is acting judicially and not 
ministerially. If he actowithout jurisdiction and without good faith he 
would be responsible. • 

,*J, Act done pursuant to the judgment or order of a Court of Justice 
while such judgment or order remains in force, and the person doing the 
act in good faith believes tliat the C-ourt has jurisdiction although it has 
not (s. 78). This section differs from the preceding section on the • 
question of jurisdiction. It protects officers acting under the authority 
of a judgment or order of a Court even though the Court has no jurisdic- 
tion provided the officer believed in good faith that the Court had 
jurisdiction. 

4. Act done by a }>crson justified by law, or who by reason of a mis- 
take of fact, and not by reason of a mistake of law, in good faith believes 
himself to be justified by law to do it (s. 79). , 

Mistake is a slip made by chance. It is not mere forgetfulness. 
Under ss. 76 and 70 it shoidd be one of fact and not of law. An honest 
and reasonable belief in the existence of cireuinstances, which, if true, 
would make the act for which a prisoner is indicted an innocent act, is .a 
'good defence. An alleged oflender is deemed to have acted under that 
slate of facts which he, in good faith and on reasonable grounds, believed 
to exist when he did the act alleged to be an offence. Ignorantia fttcii 
doth excuse, for such an ignorance many times makes the act itself 
morally involuntary. Hut if an act is clearly a wrong In itself, and a 
peraon, under a mistaken impression as to facts which render it criminal, 
commits the act, then he is guilty of an offence. 

Mistake of law is no defence. Hccause every person* of the age of 
discretion is bound to know the law, and presumed so tddo. If a person 
infringes the statute law of the country through ignorance or carelessness 
he abides by the consequences of his enor. The maxim ignomrdia juris 
non exmsat admits of no exception in its application to (>riminal offences. 
Hven a foreigner who cannot reasonably be supposed in lact to know 
the law of the land is not exempted. Similarly, ignorance of a statute 
newly passed will not save a person from punishment. 

Leading eaxem — R. v. Prince. 

R. V. Tolson. 

' R. V. Esop. 

Bhawoo V. Mufji. 

Mayne deduces the following fis'^e rules, showing the extent to which 
ignorance of an essential fact may be pleaded as a defence, from the 
judgments in Prince's ease. 

(a) Where an act is in itself plainly' criminal, and is more severely 
puirishable if certain circumstances co-exist, ignorance of the existence 
of such circmnstanccs is no answer to a charge for the aggravated offence. 

(h) Where an act is prima facie innocent and proper, unless certain 
circumstances co-exist, then ignorance of such ch’cumstanccs is an 
answer to the charge. 

(c) Even in the last named case, the state of the defendant’s mind 
must amount to absolute ignorance of the existence of the circumstance 
which alters the character of the act, or to a belief in its non-existence. 

I. P. C 29 
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{d) Where an act whieb is itself wrong is, under certain circumstan- 
ces, criminal, a person who does the wrong act cannot set up as adefence 
that he was ignorant of tflc facts whiah turned the wrong into a crime. 

(el Wlierc a sJatutc makes it penal to do an act under certain cir- 
cumstaiK'cs. i1 is a question upon the wording and object of the particular 
statute %vhcthcr the responsibility of ascertaining that the circumstances 
exist IS thrown upon the person who does the act or not. In the former 
( .ISC his knowledge is immaterial. 

. 1 . Accident. This must have been caused 

(1) witliout criminal knowledge or intention, 

(*2) in the doing of a lawful act, 

(i) in a lawful manner, 

(ii) by lawful means, and 
• (iii) M'ith jiroper care and caution (s. 80). 

*\n ‘accident’ is something that happens out of the ordinary course 
of things. 

fi. Aft done with the knowledge* that it is likely to cause harm but 
done in go<id ffiith and without any criminal intention to cause harm, for 
I he purpose of jjrevcnting, or avoiding, other harm to person or property 
(s. 81), 

It is a inaxiui of t1i(‘ English law that actus non fa:it reum, nisi mens 
'■it rea (the intent and act must both concur to constitute a crime.) A 
< rimc is not committed if the mind of the person doing the act in question 
lie innocent. ^Tlic above maxim has undergone a modification owing to 
I lie greater pre<;ision of modern statutes. Crimes are now more 
.lecuratcly defined by statutes than before. It has become necessary 
lo look at the oliject of each Act that is under consideration to see 
whether and how far knowledge is of the essence of the offences created, 
lu thrcc eases mens rea is not an essential ingredient in an offence : 

(1) eases not criminal in real sense, but which, in the public interest, 
arc prohibited inulci' a penalty ; 

(2) public nuisances ; and 

(») eases eriiiiinal in form but which are only a summary mode of 
I nioreing a en il right. 

The above maxim has little application to offences under the Penal 
Code because the definitions of various offences expressly contain an 
ingredient as to the state of mind of the accused. Under the Code, 
therefore, mens rea will mean one thing or another according to a parti- 
cular offence. The guilty mind may be a dishonest mind, or a rraudu- 
l(>nt mind, or a rash or negligent mind, and so forth. 

It may be observed that criminal law has nothing to do with motives 
of offenders. Intention is quite different from motive. A person may 
do an act uith a very high and laudable motive but if bis act amount 
to a crime he will be guilty. Where some Hindus removed cows from 
the possession of some Mahonieduns to prevent the cows from being 
.slaughtered, they were held guilty oi theft. 
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Whether a person can for scIf-prescr\'ation inflict harm on others is 
disc\issed at pp. 55, 56. Such acts will not exempt the offender from 
the full severity of law. Itis luuxdei to l&ll another to save. one’s 
own life. 

Le(tding case : — R. v. Dudl^ (or Mignonette case). 

Act done by a child under seven years (s. 82); or by a child above 
seven and under twelve years, who has not attained sufficient maturity 
of understanding to judge of the nature and consequences of his con- 
duct (s. 83). 

According to English law an infant between the age of seven and 
fourteen is presumed to be doli incapax. AJioy pf fourtecn.i$ p^psumod ' 
t<^e physically incapable of committing rape. 

0) Act done by a person who, at the time of doing it, by reason of 
imsourulness of mind, is. • 

(1) incapable of knowing the nature of the act, or , 

(2) that he is doing what is either wrong or contrary to law 
(s. 84). 

The ‘unsoundness of mind’ may’be temporary or permanent, natural 
or supervening. But it must affect the cognitive faculties of the mind. 
If the offender is conscious that the act was contrary to law and one 
which he ought not to do, he is punishable. The act to be not punish- 
able must be such as would have been excused by law, jf the facts had 
been as the person of unsound mind supposed. 


Leading cases : — R. V. M’Naugbton. 

R. V. I.akBhman. ^ 

R. V. Sakbaram. , 

The doctrine of irresistible criminal impulse has not been accepted 
Calcutta High Court. 

Act done by a person who, at the time of doing it, by reason of 
intoxication, is 

(1) incapable of knowing the nature of the act; or 

(2) that he is doing what is either wrong or contrary to law ; 

(8) provided that the thing which intoxicated him was administer- 
ed to him without his knowledge or against his will (s. 85). 

If an intoxicated person commits an offence requiring a particular 
intent or knowledge, he is dealt with as if he had that intent or know- 
ledge, unless the thing which intoxicated him was administered to 
him without his knowledge or against his will (s. 86). 

Drunkenness is one thing and disease to which it leads is a different 
thing. If a man by drunkenness bring on a state of disease whieh 
causes such a degree of madnes.s, even for a time, whieh would relieve 
him of responsibility if it had been caused in any other way, then he 
>muld not be criminally responsible. 

floQ Act not intended, and not known, to be likely to cause death 
or grievous hurt, done by consent of the person, above eighteen years, 
to whom harm is caused (s. 87). 

Ordinary games, such as fencing, boxing) football and the like are 
protected by this section. 
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11 . Act not intended, and not known, to be likely to cause death. 

doAe in good faith by consent of the person to whom harm is caused 
for his benefit (s. 88). • , 

Surgical operations are protected under this seetion. 

12. Act done in good faith for the benefit of a person under tw'clvc 
years, or of an insane person, by or by the consent of his guardian. 
This exception does not extend to— 

(1) Intentional causing, or attempting to cause, death. 

(2) The doing of anything which the doer know's to be likely to 
cause death, exceiil to prevent death or grievous hurt, or to cure anv 
grievous disease or infirmity. 

(3) Voluntary causing, or attempting to cause, grievous hurt 
(except as abo\c). 

(4) The abetment of any offence, to the committing of which it 
wquld not extend (8. 89). 

A eon.sent ,to be a true one must not have been given — 

(1) by a person under ^ 

fear of in|ury, and flic person obtaining the consent 

(2) hy a pereon under Vknows or has reason to believe this ; 
a misconception 

* of fact, 

(.1) by a pesson of and who is unable to understand the 

sound mind. I nature and consequence of that to which 

(4) by a person who is riie gives liis consent ; 
intoxici^ed, J 

t5) by a perspn under twelve years of age (s. 90). 

An honest miseoneeption by Iwth the parties, however, does not iii- 
s.didate the consent. 

.Sections 87. 88 and 80 do not extend to acts w'hieh are offences iii- 
ilopendcntly of any harm which they may cause to the person giving 

the consent (s 91), e.g., causing miscarriage, imblie nuisance, oftcnecs 

against puhlie sah-ty, etc. 

J J, Act done ill good faith for the beni'iit of a person, even without 
consent, if it is impossible for him to give consent, or is incapable of 
giving il, and there is no guardian from whom it is jxissible to obtain 
it in time for tjie thing to Im> done with benefit (s 92). This exception 
IS subject to the same proA isos as s. 8S>, with the difference that it will 
not extend to causing hurt e.xeei.t to prevent deatli or hurt. 

14. A communication made in good faith, although causing harm 
to the person to whom it is made, if it is for lii.s benefit (s. 93) c s 
eomimiiiieation ingoodfaith byasurgeon toapatient that in hisouinioi’i 
lie cannot live. ^ 


15. Act [except (a) murder, and {b) offence against the State punish- 
able with death] done under threats whiili, at the time of doing it. 
reasonably cause the apprehension of instant death ; provided the 
doer did not of his own acK-ord, or from an apprehension of harm short 
of death, place himself m the situation by which he became subject to 
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surh constraint (a. 94) Fear of grievous hurt is not a suflicieut 
justification. Mere menace of future death will not be sufficient. 

No one can plead the excuse of necessity or compulsion as a defence 
to an act otherwise penal except a*9 provided by this section. 

Leading cases : — R. v. Deojl. 

R, V. Latlfkhan. 

R. V. Maganlal. 

The Penal Code does not recognize the archaic English doctiine of 
marital compulsion. 

16, Act causing such a slight harm that no person of ordinary sense 
and temper would complain of it (s. 95). 

This section deals with those cases which come within the letter of 
the penal law but not within its spirit. It is based on the maxim 
de minimis non curat lex (the law does not take account of trifles). 

17. Act done in exercise of the right of private defence (s. 96)5 

Every person has a right, subject tt> certain re- 

1 rlvate defence. Strictions, tO drfcnd — 

(1) His own body and the body of any other person against any 
oflence affecting the human body. 

(2) The property, whether movable or immovable, of himself* or 
of any other person, against any act, which is an offence falling under 
the definition of theft, robbery, mischief, or criminal trespass, or which 
IS an attempt to commit any of such offences (s, 97). 

(3) Against an act, which would otherwise be a certain offence, 
l)ut is not that offence, by reason of the doer being of ansound mind, 
a minor, an intoxicated person, or a person acting under amisconeep- 
tion of fact (a. 98). 

KxcepUon. to tho Tlicrc is xio right of private defence against the 
ripbl at defence. following acfcs : — 

(1) An act which docs not reasonably cause apprehension of death 
or of grievous hurt, if done, or attempted to be done, by a public ser- 
vant acting in good faith under colour of his office, though that act 
may not be strictly justifiable by law- 

la) Same as above if done by the direction of a public servant. 

(8) Cases in which there is time to have recourse to the protection 
of public authorities (s. 99). 

Th e right of defence does not extend to the inflicting of more harm 
than it is necessary to inflict for the pm’pose of defence {ibid). 

The right of private defence of the body extends to the causing of 
, death or any other harm to the assailant under the 

f)e ence of body. following circumstanccs ; — 

(1) An assault causing reasonable apprehemion of death. 

In this case if the defender be so situated that he cannot exercise 
the right without risk of harm to an innocent person, he may even run 
that risk (s. 106). 

(2) An assault causing reasonable apprehension of grievous hurt. 

(3) An assault with the intention of committing rape. 
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(4) An assault with the intention of gratifying unnatural lust. 

(5) An assault with the intention of kidnapping or abducting. 

(6) An assault with the intention of wron^ully confining a person 
under circumstances which may cai&e him to apprehend that be will 
be unable to have recourse to the public authorities for his release 
( 8 . 100 ). 

Subject to the above restrictions, the right of private defence of body 
extends to the causing of any harm short of death (s 101). 

It commences as soon as a reasonable apprehension of danger to the 
body arises from an attempt or threat to conunit the offence, though 
the offence may not have been comnutted : and it eoittinues as long as 
such apprehension of danger to the body continues (s. 102). 

The right of private defence of property extends to the causing of 
• death or any other harm to the assailant under 

,f p^pertv. following cu-eumstances 

(1) llobbfry. 

(2) House-breaking by night. 

(8) Mischief by lire to building, tent, or vessel, used as human dwel- 
ling or for custody of property. 

Theft, mischief, or hou.sc-trcspass, reasonably causing the appre 
hension of death or grievous hurt (s. 103). 

Subject to Uie above restrictions, the right of private defence of 
jiropcrty extends to the causing of any harm short of death (s. 104). 
It commences when a reasonable apprehension of danger to the property 
commences aii^l continues against — 

(1) Theft, till 

(a) the otfender has tlTccted his retreat with the property, or 
(h) the assistance of the public authorities is obtained, or 
(c) the iivopcrty has been recovered. 

(2) llobbery, as long as 

[a) the olTendcr causes or attempts to cause to any person dcatli, 
or hurt, or wrongful restraint, or 

(/>) the fear of instant death, or of instant hurt, or of instant 
personal restraint tsmlinucs. 

(3) Criminal trespass or luischief, as long as the offender continues 

in the coinmis.sion of criminal trespass or mischief. 

(4) Ilouse-hn-akiiig by night, as long as the house-trespass, which 

has been begun by such house-breaking, continues (s. 105) 

Abrtmrnf. There are three kinds of abetment dealt W'ith in 

the Code. A person abets the doing of a thing, who 

(1) instigates any person to do that thing ; or 

(2) engages \iith one or more other person or persons, in any con- 
spiracy for the doing of that thing, if an act or illegal omission takes 
place in pursuance of the conspiracy and in order to the doing of that 
thing ; or 

(3) intentionally aids, by any act or illegal omission, the doing of 
that thing. 
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A persoh who, by wilful misrepresentation, or by wilful concealment 
of a material fact which he is bound to disclose, v'oluntarily causes or 
procures, or attempts to cause or procure, a.thing to be done, is said 
to instigate tbe doing of that thing (8. 107). 

An abettor is a person who abets 

(а) the commission of an offence, or 

(5' the commission of an act which would be an offence, if committed 
by a person capable by law of committing an offence, with the same 
intention or knowledge as that of the abettor (s. 108). 

It should be noted that — 

(1) Abetment of an illegal omission may amount to an offcnc.; 

(i6., Expln. 1). ’ 

(2) It is not necessary that the act abetted should be committed 
(ib., Expln. 2). 

(8) The person abetted need not be capable of committing an 
offence, nor liave any guilty intention or knowledge {ib., Expln. 3)t 

(4) The abetment of an abetment is an offence {ib., Expln. 4). 

(5) It is not necessary in abetment by conspiracy that the abettor 
should concert the offence with the person abetted {ib., Expln. 5). 

(б) A person will be guilty of abetment who abets the commiwion 
of any act without and beyond British India w'hich would eonstityte 
an offence if committed in British India (s. 108A). 

If the act abetted is committed but no express provision is made 
for its punishment, then it shall be punished with the punishment 
provided for the offence abetted (s. 109). 

If a person abetted does the act with a different intention or know- 
ledge from that of the abettor, the latter will be pimislicd as if the act 
had been done with his intention or knowledge (s. 110). The liability 
of the person abetted is not affected by tliis section. , 

If the act done is different from the one abetted the abettor is still 
liable for it, if it is a probable consequence of the abetment, and com- 
mitted under the influence of the abetment (s. 111). The liability is 
the same where the effect produced is different from that intended b\' 
the abettor (8. 113). 

The abettor is liable to cumulative punishment for the act abetted 
and for the act done if the latter is a distinct oflence (s. 112). 

If the abettor is present when the offence abetted is committed, he is 
deemed to have committed such act or offence (s. 114). 

Mere presence will not render a person liable. Ilenmst be .sufficiently 
near to give assistance, and he must participate in the act, no matter 
whether he is an eyewitness to the transaction or not. Presence dur- 
ing the whole transaction is not necessary {ibid). 

If an offence punishable with death or transportation is abetted and 
no express provision is made for the punishment of such abetment, 
then the offender will be punished with imprisonment extending to 
seven years if the offence is not committed; but if an act causing harm 
IS done in consequence, the imprisonment shall be extended to fourteen 
years (s. 115). If in such case the offence is punishable with imprison- 
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luciit, then the offender is punishable with imprisonment which may 
extend to one-l’ourth part of the longest term provided for that offence 
(s. 116). If ill the above «ase the abettor or jierson abetted be a public 
siri.int whose duty it is to prevent such offence, the imprisonment 
iiuiv extend to one-half of the longest term provided for the offence 
(ibtd). 

Abetting <‘omniission of an offence by the public or by more than 
leu persons is punishable with imprisonment extending to three years 
(s. 117). 

There are llvree sections which punish concealment of a design to 
i-onnnil offences bv persons other than the accused, viz., ss. 118, 119 
.ifid 

.Veeording to English law criminals are divided into four classes : — 

ll) Piim ipal 111 flic first degree : one who is the actual perpetrator 
ol theVrinie. 

Principal m the second degree: one by uJiom the actual per- 
pdrator of Eie eviine is aided and abetted at the very time when it is 
lonniiitted. • 

(3) Ae<-essor> before the fact : one who being absent at the time 
nlien Ihe felon \ is eoinmitted, yet proeui’es, conunsels, commands, oi 
■ilats aiiolher to commit a felony. 

(4) Aeeessoiy afUr the fact: one who, knowing a felony to have 
bun eoniniilted by another, reeeixes, relieves, eoinforts, assists, har- 
bouis, or inamtains. the felon. There is no distinction between ‘prin- 
cipn! in fhe first degree' and ‘principal in the second degree’ in the 
Codi. ‘Aeeesnory after the fact’ is treated in scattered sections. See 
|)i ((Visions relating to htiibouring, ss. 5‘JA, 180, 180, 137, 157, 2ia. 
•-'10 

I iimin.ll conspiracy is now made a substantive offence under the 
, t'oele. It w'as hitherto imnishahle only as a species 

( ^ ^ (it abctiueiit. It aiiscs ^\hen t\>o or more persons 

agree to do or cause to be done — 

In) an illegal act ; oi 

ill) an act w Jneli is not illegal bj illegal nuMiis. 

Such an agreeiiiiiil mas be to commit an offence, lint if it is not, 
it is necessary that some oiert act liesides the agreement is done by 
OIK' or more ]>arties to such agreement in pursuance thereof (s. 120A). 
II the ollenee conspired to is punishable with death, transportation 
or rigonnis imprisoiinient for two years or upwards, the offender is 
jmnishable as an abettor: hut in any other ease, lie is liable to be 
])nnish<'(l with rigorous iiu]insonnient for six months, or hnc, or both 
(s. 120B). 

Offt'nccsaeainwtiie Offciiees against the State may be classified as 

>UltC. .Til •' 

( liap VI follow s : - 

1 s\.ii .i}».unst tlip King. IV. ttagiiig war against a Power at 

1 1 Assaulting higti oHieci s. peace w ith the King. 

111. Sedition. V. Pcrmiting or aiding the escaxie of 

a State prisoner. 
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I. Waging war against tiie King. 

1. Waging or attempting to w’agc war, or abetting waging of war 

(s. 12ir. , • * 

2. Conspiring to commit, within or without British India, offences 
])imishablc by s. 121 (s. 12iA). 

3. Collecting men, arms, or ammunition, or making any other 
{(reparation with a view to waging such war (s. 122). 

4. Concealing with intent to facilitate a design to wage such war 
by any act or illegal omission (s. 123) 

II, Assaulting Governor-General, or Governor of any Province, or 
a member of the Council of the Governor-General of India with intent 
to compel or restrain the exercise of any lawful power (s. 124). 

scdiuon. III. A person commits sedition who, 

(1) by words (spoken or written), or by visible representation, 

(2) brings or attempts to bring into hatred or contempt, or excites 

<«■ attempts to excite disaffection towards • 

(3) His Majesty or the Govempient established by law in British 
India or British Burma, or the Crown Representative (s. 124A). 

It should be noted that — 

(!) ‘Disaffection’ includes disloyalty and feelings of enmity (>/>., 
Rxplii. 1). 

(2) Comments expressing disapprobation of the measures of Govern- 
ment to obtain their alteration, without exciting hatred, contempt, 
or disaileetion, do not constitute this offence (ib., Expln. 2), 

(3) Comments expressing disajiprobation of the »dministrative 
action of Govcriuncnt, without exciting hatred, conlonipt or disaffec- 
1 ion, do not constitue this offence {ib., Expln. 8). 

Any one who uses in |my way words or printed matter foi; the pur- 
{)Ose of exciting disaffection, be he the writer of those words or not, 
IS liable. Publication of some kind is necessary. The successful 
exciting of feelings of disaffection is placed on the same footing as the 
unsuccessful attempt to excite them. 

The law docs not excuse the publication in newspa{>ers of seditious 
writing copied from other papers. The editor of a paper is liable for 
seditious letters appearing in the paper. 

leading cases : — R. v. Bal Gangadhar Tllak. 

R. V. Jogendra Chandra Bose. 

(or Bangobasl case). 

IV. Waging war against a Power at peace with the King. 

1. Waging, attempting to wage, or abetting the waging of such 
war against the Government of any Asiatic Power at peace with the 
King (s. 125). 

2. Coimnitting, or preparing to commit, depredation on the terri- 
tories of any Power at peace with the King (s. 126). 

3. Receiving any property, knowing the same to have been taken 
in the commission of any of the offences mentioned in the two last 
preceding sections (s. 127). 



438 


THE INDIAN PENAL CODE. 


V. Permitting or aiding the escape of a State prisoner. 

1. Public servant voluntarily allowing a prisoner of State or war, 
in his custody, to escape ^s. 128). 

2. Public servant negligently suffering a prisoner of State or war, 
in his custody, to escape (s. 129). 

8. Aiding the escape, or rescuing, or attempting to rescue or harbour- 
ing, or concealing or resisting the recapture, of such prisoner (s. 130). 

No person, subject to Articles of War, is subject to punishment 

Ann N * A' uudcr this Code for any offence relating to the Arm} , 
Koice offencelt Chap" Navy and Air Force defined in this Chapter (s. 139). 

This Chapter is framed in order that persons, not 
military, who abet a breach of military discipline, should not be lj||,blc 
under the military penal law but under the Code. 

The following offences relating to the Army, Navy and Air Force 
find ptacc in the Code ; — 

Abettjpg mutiny, or attempting to seduce any officer, sailor, 
soldier or airman, from his allegiance or duty (s. 131). 

2, Abetment of mutiny, if mutiny is eommitted in consequence 

(s. 132). 


4 *}. Abetment of such an assault by an officer, soldier, sailor, or 
airman, on his superior officer, when in the execution of his oflice 
(8. 133). 

4. Abetment of such an assault if the assault is committed (s. 134), 
.'5. Abctnient of the desertion of an officer, soldier, sailor, or airman 

(s. 135). • 

G. Knowingly hnrbouving a deserter (s. 136). 

7. Deserter from Anny, Nav-y or Air Force of the King concealetl 
on board* a merchant v^esscl through negligence of master or person in 
charge of fhc vessel though he is ignorant of such concealment (s. 137). 

8. Abetment of act of insubordination by an officer, soldier, sailor 
or .'lirniun. the act abetted being actually committed in consequence 
of the ufietinont (s. 138). 

J>. Wearing the garb, or carrying any token resembling any garb 
or token used by a soldic'r, sailor or airman ^rith the intention that 
it may he bclicvid that the wearer is a soldier, sailor or airman (s. 140). 
The gist of the offence is the intention of the accused. Merely wearing 
a soldier’s dress without the specific intention is no offence, e.g., actors 
put on soldier’s garb while aiding on the stage. 

There arc six sections in the Code dealing with false personation — 

1 . Personation of a soldier (s. 140). 

2, Personation of a ])ublic servant (s. 170). 

.‘f. Wearing tlie garb or eurrsiiig the token used by a public servant 

(s. 171). 

t. Personation of a voter at an election (s. 17 ID). 

5. Personation for the puqiose of an act or proceeding in a suit or 
prosecution (s. 205), 

G. Personaf ion of a juror or assessor (s. 229). 
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Offences^ against public tranquillity hold a middle place betv^'een 
the State offences on the one hand and crimes 

Pi ^ ^ j^ unuty. against person and property on the other. They 
are four : * 

I. UnlawAil assembly. III. Promoting enmity between diff- 

II. Rioting. erent classes. 

IV, Affray. 

I. An ‘unlawful assembly’ is an assembly of 

ni aisem y. more pcrsons, if their common object is 

1. To overawe by criminal force 

(а) the Central Government, or 

(б) The Provincial Government, or 

(c) the Legislature, or 

(d) any public servant in the exercise of lawful power. 

2. To resist the execution of law or legal process. 

3. To commit mischief, criminal trespass, or other offences. 

4. By criminal force 

(a) to take or obtain possession of any property, or 

{b) to deprive any person of any incorporeal right, or 

(c) to enforce any right or supposed right. 

3. By criminal force to compel any person 

(а) to do what he is not legally bound to do, or 

(б) to omit what he is legally entitled to do (s. 141)* 

[six months, or fine, or both. If armed with a deadly weapon, two 
" years, or fine, or both (ss. 143, 144)]. 

The assembly must consist of five or more persons. It*is immaterial 
whether the common object is in their minds when the^ come together, 
or whether it occurs to them afterwards. There must be some present 
and immediate purpose of carrying into effect the commore object. 
A meeting for deliberation only is not an unlawful assembly. Persons 
maintaining their own right or supposed right against the aggression 
of other people do not commit this offence. 

An assembly not unlawful when it assembled may subsequently 
become an unlawful one (Expln.). Illegal acts of one or two members 
do not change the lawful character of an assembly. Similarly, a law’ful 
assembly does not become unlawful merely because the members know 
that their assembly would be opposed and a breach of the peace would 
be committed. 

Whoever, being aware of facts which render an assembly an unlaw- 
ful one, intentionally joins it, or continues in it, is a member of that 
assembly (s. 142). Persons may have associated themselves with 
a mob from perfectly innocent motives, but if the mob becomes an 
unlawful assembly, and they take part in its proceeding, they will be 
liable. Every such member is deemed guilty of an offence committed 
in prosecution of the common object. 

If an offence is committed by any member of an unlawful assembly 
in prosecution of the common object of that assembly, or such as the 
members of that assembly knew to be likely to be committed in pro- 
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seputioii of that object, every person who, at the time of the commit- 
ting of that ofTence, is a member of the same assembly, is guilty of thal 
offence (s. 149). This section prevents the accused from putting fortli 
Ihe defence that he did not with his <mn hand commit the offence 
<‘ommitted in prosecution of the common object. Common object 
<locs not mean common intention. All will be guilty of any offence 
<lone in prosecution of the common object, though there was com- 
mon intention to commit the offence as a means to the end. But 
niembers of an unlawful assemblj'^ may have a community of object 
only upto a certain point and beyond which they may differ in tlicir 
objects. 

Iicading case : — ^R. v. Sabedali. 

Other cognate offences — 

I. Joining an unlawful assembly armed with a deadly weapon 

144). 

a. Joining or continuing in an unlawful assembly knowing it has 
l>cen command cd to disperse (s. 145). 

3. Hiring of persons to join an unlawful assembly (s. 150). 

4. Harbouring persons hired for an unlawful assembly (s. 157). 

/>. Being hired to toke part in an unlawful assembly (s. 158). 

Persons, who arc engaged or hired to do any of the acts which make 

an assembly unlawful, arc likewise punished (ibid). 

II. When (1) torcc or violence is used. (2) by an unlawful assembly 

or by any member thereof, (3) in prosecution of 

“ ■ • the common object, every member is guilty of 

noting (s. 146 )t [2 yeti's, or lino, or both. If armed W’ith a deadly 
weapon, 3 years, or tine, or both (s. 148)]. 

lliot is an unlawful assembly in a jiartieular state or .activity. To 
constitute the offence of rioting it must be proved: 

(1) that the accused, being /ire or more in number, formed an un- 
I'lwful assembly ; 

(2) t hat they were animated by a common iml.’isi ful object ; 

(Si) that force or violence was used by the unlawful assembly or 
•■my member of it; and 

(t) that such force was used in prosecution of the common object. 

If the common object of an assembly is not illegal, it is not rioting 
< ^ cn if torcc is used by a member of it. If jiersons lawfully assembled 
for any purjiose suddenly quarrel they do not commit riot. 

The Penal Code does not deal with rout, an offence know’n to English 
l.iw. A rout is .111 unlaw'ful assembly of three or more persons, w’hich 
lias made a motion towards executing the common object. Accord- 
ing to English law, riot is committed where three or more persons carry 
o lit their object, lawful or unlawful, in a violent and tumultuous manner. 

Other cognate offences — 

1. Rioting with deadly weapons (s. 148). 

2. Assaulting or obstructing a public servant in the suppression 
of a riot (s. 152). 
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3. Malignantly or wantonly giving provocation with intent to 
cause riot (s. 153). 

4. Liability of pmons who o^yn, occupy,’ or have an interest in 
land, is governed, by the following provisions : 

(1) The owner, or any person having or claiming an interest in 
land upon which an unlawful assembly is held, or riot committed, is 
punisliable with Us. 1,000 fine, if he or his agent (a) knowing of the 
offence do not give the earliest notice thereof at the nearest police 
station ; or (b) believing the offence likely to be committed do not use 
any lawful means to prevent it ; or (a) in the event of the offence taking 
place do not use all lawful means to disperse the unlaud’ul assembly 
or suppress the riot (s. 154). 

(2) Where a riot is committed on behalf of a person who is tlic 

owner or occupier of laud respecting which such riot takes place, or 
who claims any interest in such land, or- is the subject of any disput<r 
which caused the riot, such person Is liable to a line, if he A)r his agent 
having reason to believe that the riot is likely to be committed, or 
the unlawful assembly causing the riot is likely to be held, fails to use 
all lawful means for preventing the riot, or for suppressing and dis- 
pci-sing the same (s. 155), , 

Under similar circumstances, the agent or manager is punishable 
likewise (s. 156). • 

III. Promoting enmity or hatred between different classes of people 

by words or signs, or visible representations, or otherwise (s. 153A)- 
[•i years, or fine, or both]. » 

IV. When (1) two or more persons, (2) by fightilig in a public 

place, (8) disturb the public peace, they commit 
an affray (s. 159). [1 month, or Ks. 100, •or both 

(s. 160) ]. 

The word ‘affray’ is derived from the French word affraier, to ter- 
rify. An ‘affray’ is an offence against the public peace because it is 
committed in a public place and is likely to cause general alarm and 
disturbance. ‘Public place’ is a place where the public go, uonjatter'^' 
whether they have a right to go or not. ^o quarrelsome or threaten- 
ing words will amount to an affray. 

An ‘affray’ differs from a ‘riot’ : 

(1) An affray cannot be committed in a private place, a riot can ber 

(2) An affray is coimiiitted by two or more persons, a riot by five 
or mote. 

(3) A riot is more severely punishable than an affray. 

Persons other than the actual rioters are punishable in respect of 
riot in the following cases ; — 

(1) Owmer or occupier of land on which an unlawful assembly is- 
hcld(s. 154). 

(2) The person for whose benefit a riot is committed (s. 155). 

(8) The agent of owner or occupier for whose benefit a riot is com- 
mitted (s. 156). 
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( 4 ) One who knowingly harbours, in any house or premises under 
his control, any persons being or about to be hired or employed as mem- 
bers of an unlawful assembly (s. 1?7). 

(5) One who is engaged, or hired, or offers to be hired, to do or 
Assist in doing any of the acts specified in s. 141, as making an assembly 
unlawful (s. 158). 

oirrncea by ot wla- Chapter IX deals with offences by or relating to 
<{Sp“i?!;“" public servants. They are as follows 

1 . Whoever being, or expecting to be, a public servant 

(i) accepts or obtains, or agrees to accept, or attempts to 
obtain any gratification other than legal remuneration, 

(ii) as a reward for 

(fl) doing or forbearing to do any official act, or 
' {b) showing or forbearing to show favour or disfavour to 

any person in the exercise of his official functions, or 

• (r) rendering or attempting to render any service or dis- 
service to any person, with the Ceptral Government or any Provincial 
Government, or Legislature, or a public servant 

is guilty of taking gratification (s. 161). [3 years, or fine, or both]. 

, 2. Taking a gratification in order by corrupt or illegal means to 
influence a public servant (s. 162). [3 years, or fine, or both.]. 

3. Taking* a gratification for the exercise of personal influence 
witli a public servant (s, 163). [1 year’s simple imprionment, or 
fine, or both.] 

4. Publicjservant abetting either of the two last-mentioned offences 
(8. 164). 

5. Public servant obtaining any valuable thing, without considera- 
tion, frnm a person concerned in any proceeding or business transacted 
by sucli public servant {s. 165). 

6. Public servant knowingly disobeying law with intent to cause 
injury to any person (S. 166). 

7. Public servant framing or translating a document in a way which 
he know., or believes to be incorrect, intending to cause injury to any 
person (s. 167). 

8. Public servant unlawfully engaging in trade (s. 168). 

ii. Public servant unlawfully buying or bidding for property (s. 169). 

10. Personating a public sen'ant, and doing or attempting to do 
an act in such assumed character imdcr colour of office (s. 170). 

11. Wearing a garb or carrying a token used by a public servant 
with fraudulent intent (s. 171). 

Chapter IXA deals with offences relating to elections. It seeks to 
make jnmishable, under the ordinary penal law, 
d«tioi"rciIIp. ixA.” bribing, undue influence, and personation, and 
certain other nialjiraclices at elections. It applies 
t»» membership of any )iublie body where the law prescribes a method 
of election. Persons guilty of malpractices are debarred from holding 
positions of public responsibility for a specified period. The following 
are deemed to be offences under this Chapter ; — 
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1. Giving or accepting gratification with the object of exercising 
<any electoral right (s. 171B). Gratification includes treating, i.e., 
giving of food, drink, entertainment or provision (s. 17 IE). 

2. Interfering with the free exercise of any electoral right (cl. 1), 
threatening any candidate, voter, or any person in whom he is interest- 
ed, with injury of any kind ; or inducing any candidate or voter to 
believe that he or any person in whom he is interested will become an 
object of Divine displeasure or of spiritual censure (cl. 2) (s. 171C). 

3. Personation at an election (s. 171D). 

4. Publishing false statements in relation to the personal character 
or conduct of any candidate (s. 171G}. 

5. Illegal payments in connection with an election (s. 171H). 

6. Failure to keep election accounts (s. 171-1). 

Chapter X deals with contempt of the lawful authority of«public 
Contempt of the Servants. It contains those provisions which are 
auibarity of pubiio intended to enforce obedience to the lawful authority 
.e,vm.u. Chep. X. Servants. 

The following provisions relate to wilful omission or evasion of the 
performance of a public duty : — 

1. Absconding to avoid service of a summons, notice, order or other 
proceeding from a public servant (s. 172). 

'Absconding’ here means simply hiding. The section does not speak 
of a warrant. 

2. Preventing service of summons or other proceedings, or removing 
the same from any place to which it is lawfully affixed, or nreventing the 
making of any proclamation under due authority of publication thereof 
(s. 173). 

8. Non-attendance, in obedience to a summons, notice, order, or 
proclamation proceeding from a public servant in person or 'by agent, 
or having attended, departing before it is lawful to depart (s. 174). 

The attendance must be in a place in British India. The summons 
should be specific in its terms as to the title of the Court, the place at 
which, the day, and the time of the day when the attendance is required. 
A verbal order is quite sufficient. Mere affixing of summons to a house 
is not enough ; personal service must be attempted. 

4. Intentional omission to produce or deliver up any document to a 
public servant by person legally bormd to produce such docunent 
<8. 175). 

5. Intentional omission to give, or furnish, at the time and in the 
manner aforesaid by law, any notice or information to a public servant 
(8. 176). 

6. Section 202, though not appearing in this Chapter, punishes 
intentional omission to give information of offence by person bound to 
inform. 

7. Intentional omission to assist public servant in the execution of 
his duty when boimd by law to give assistance (8. 187). 

A person refusing to give true information to a public servant will be 
liable under the following circumstances ; — 
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1. Uefusiug an oath or affirmation to state the truth when requii-cd 
by a publi<’ servant legally competent to require it (s. 178). 

‘i. Refusing, by a pefson legally f^ovnd to state the trutli, to answer 
any question, demanded of him by a public servant authorized to 
(picstion (s. 179). 

A persoji examined under s. 161 of the Criminal Proeedure Code is 
not legally hound to state the truth. 

:i. Refusing to sign any statement made by the party refusing to 
sign, when re<iuired by a public servant legally competent to require 
that he shall sign it (s, 180). 

, A jierson giving false information to a public servant is liable in tin 
following eases : - 

1 . Furnishing, as true, information which the person furnishing same, 
being .legally hound to furnish, knows or has reason to believe to be false 
I months’ simple imprisonment, Rs. 1,000 fine.] If the infonnatioii 
respects the.eominissiou of an offence, or prevention of it, or the appre- 
hension of the olF<-nder — two years’ imprisonment or fine(s. 177). 

a. h'alse stiiteinent on oath to a' public servant, or person avthoriznl 
to administer oath, by a jicrson legally bound to state the truth on the 
• subject m question (s. 181). 

Tills seel ion refers to eases in which the false statements is made to 
any jiublie servant in jiroecedings oilur titan judicial. Section 191 refers 
to judicial jiroecedings. 

a. IVhoever gives to any jiublic .serv'ant any information which he 
kj'ows or believes to be false, intending thereby to cause, or knowing i( 
to lx; likely tl5at lie will tJicreby cause, such public servant — 

(rt) to do or omit to dVi anything which such public servant ought uol 
fo tio or omit if tlic true state of facts respecting which such information 
IS givi ii' were known by him, or 

(6) to Use tlic lawful jiower of such public servant to the injury or 
lumojaiiee of any person (s. 182). 

.Sect ion a03, though not ajipearing in this Chapter, punishes the 
giving of false information rcsjieeting an ollcnce. 

The following jirovisivius deal with obstructing or disobeying a public 
servant - 

1. Resistance to the taking of property by the lawful authority of a 
public servant (s. 183). 

g. Obstructing the sale of properly olfered for sale bv the lawTul 
authority of a public scrxaul (s. 184). 

3. Illegal jiureliase or bid for property, offered for sale by the autho- 
rity ol a Jiublic sen'ant, on account of any jierson, whether himself oi 
any other, who is under a legal incapacity to purchase that property 
at sueli sale, or bid for such jiroperty not intending to perform the 
obligations thereby incurred (s. 185). 

4. Obstructing a jmblie servant in the discharge of his jiublic func- 
tions (s. 186). 

j. Intentional omission to assist public servant in the execution of 
his dut}- when bound by law to give assistance (s. 187). 
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6. Knowingly disobeying an order ‘iiroinulgated by a public servant 
lawfully empowered to jiromulgate it’ (s. 188). [If such disobedience 
tends to cause obstruction or injury to any person lawfully employed, 
then the punishment is simple imprisonment for one month, or Rs. 200 
line, or both. If it cause riot or affray, or danger to human life, health 
or safety, then with iinprisoiiincnt of either description for six months, 
or Rs. 1,000 fine, or both.] 

Three things are necessary — 

(1) A Jaro/ul order promulgated by a public servant; 

.(2) knowledge of the order and disobedience of it; and 

(8) the result that is likely to follow from such disobedience. • 

7. Threat of injury to a public servant, or to any person in whom 
such public servant is believed to be interested, in order to induce such 
public servant to do or refrain from doing an official act (s. 189). 

8. Threat of injury to induce any person to refrain from applying 
lor protection to a public servant (s. 190). 

Chapter XI treats of offences relating to false evidence and public 
justice. 

A person is said to give ‘false’ if he 

fvideoce. (1) being legally bound by an oath, b>' lyr ’ 
oiap. XI. express provision of law to state the truth, or 

(2) being bound by law to make a declaration upon, any subject, 

(8) makes any statement which is false, and 

(4) which he either knows or believes to be false, or docs not believe 
to be true (s. 191). , 

If the Court has no authority to administer an oath,, or if it has no 
jurisdiction at all, the proceedings will be without jurisdiction. Oath or 
solemn affirmation is not a condition precedent to this offence. The 
false statement need not be material to the case. It is not limited to 
evidence before a Court of Justice, but covers any statement made, 
under oath or otherwise, in pursuance of a legal duty to make it. A 
penson is not bound to tell the truth Avhen questioned by a police-officer 
under s. 161 (2) of the Criminal Procedure Code. A false allegation in n 
WTitten. statement amounts to this offence. Illegality of a trial does 
not purge perjury committed in that trial. An accused is not liable 
if he gives false answers to questions put by the Court. The English 
law requires two witnesses to prove perjury, but the Indian law does not. 

A person is said to ‘fabricate false CA’idence’ if he 

KabiicaUng false causes any circumstances to exisl, or 

r\idenoe. (2) makcs any false entry in any book or record, 

or 

(8) makes any document containing a false statement, 

(4) intending that such circumstance, false entry or false statement 
may appear in evidence in (a) a judicial proceeding, or (b) a proceeding 
taken by law before a public servant or an arbitrator, and 

(5) may cause any person, who in such proceeding is to form an 
opinion upon the evidence, to entertain an erroneous opinion. 

(6) touching any point material to the result of such proceeding 

I. P. C^80 
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(s, 192). [If evidence is given or fabricated for the purpose of being 
used in any stage of a judicial proceeding, 7 years and line; in any 
other ease, '3 years and fine (8. 193>] 

This section refers to judicial proceedings. Section 181 refers to any 
proceeding before a public servant. The definition of ‘judicial 
proceeding’ in the Criminal Procedure Code is not applicable to ss. 19a 
and 193. 

Intention is the gist of the offence of fabricating false evidence. 

The false I'videne*' must be material to the case, though it may not be 
so under s, 191. Jf no erroneous opinion could be formed touching any 
point material to the result of a proceeding there is no fabrication. 

As soon as the false evidence is fabricated the offence is complete. 
.\ctuiil use of such evidence is not necessary. Such use is punishable 
iinde» s. 19(5. The fabricated evidence must, however, be admissible 
evidence. Tlie offence cannot be committed before a public servant 
not authorii'.cd to hold an investigation. 

Where a ])er.son makes two contradictory statements he can be charged 
in the alternative and convicted oV intentionally giving false evidence, 
although it e:innot be iiroved which of those contradictory statements 
1 ^ false. 

Persons accused of giving or fabricating false evidence should be tried 
scjMiralely and jointly. 

An accused person who fabricates evidence to e.scape punishment is not 
liable under this section, unless he contemplates injury to someone else. 

The aggruYuted forms of these two offences are— - 

1. Giving (ir fabricating false evidence with intent to produce 
conviction of a capital blFcnce (s. 194). 

‘J. Giving or I'abricating false evidence with intent to proeure 
conviction of an offence punishable with transportation or imprisonment 
(s. 195). 

The following offences arc punishable in the same manner as the 
giving of false evidence : — 

1. Issuing or signing any certificate required by law to be given or 
signed or by law iiukIc evidence of any fact knowing or believing that 
such certilieate is false in any material point (8. 197). 

2. Using as true a ccriiiicatc known to be false in a material point 
(s. 198). 

8. False statement made in any decl.iration which touches any 
material point and which is by law receivable as evidence (s. 199). 

4. Using as true any' such declaration known to be false in any 
material point (s. 200). 

Destruction or secretion or obliteration of a document to prevent its 
production in evidence in a Court is punishable (s. 204). 

There are two offences in this Chapter dealing with false personation. — 

1. Falsely personating another, and in such assumed character 

Pa making any admission or statement, or confessing 

on. judgment or causing any process to be issued or 
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becoming bail or security, or doing any other act in any suit or prosecu- 
tion (s. 205). 

Any fraudulent gain or benefit to the oiTcndct is not necessary. 

Irhe Calcutta High Court has held that a iiersoii coinniits this offence 
even if he personates a purely imaginary person. The Madras High 
Court, following English precedents, lias held to the contrary. 

2. Personating a jui;or or assessor (s. 229). 

The following provisions deal with the abuse of process of Court : — 
1. Fraudulent removal or concealment of proper- 
ty to prevent its scizm’e as a forfeiture or in execution 
of a decree (s- 206). , 

2. Fraudulent claim to property to prevent its seizure as forfeiture 
or in execution (s. 207). 

8. Fraudulently suffering a decree for a sum not due (s. 208)t 

4. Fraudulently or dishonestly making a false claim in Couft 
(s. 209). 

5. Fraudulently obtaining a decree for a sum not due or causing a 
decree or order to be executed against any person after it has been satis- 
fied (a. 210), 

The fact that the satisfaction of a decree is of such a nature that the * 
Court executing the decree cannot recognize it, does not prevent the 
decree-holder from being convicted of this offence. 

6. False cliarge of an offence. 

This has four ingredients : — 

(1) Instituting or causing to be instituted any criminal proceedings, 

or ^ * 

(2) falsely charging any person with having committed an offence. 

(3) Knowledge that there is no just or lawful ground for it. 

(4) Doing as above with intent to cause injury to any i>erson^s, 211). 
[2 years, or fine, or both. If criminal proceedings be instituted on a false 
charge of an offence jJunishablc with death, transportation for life, or 
imprisonment for seven years or upwards, then the punishment is 7 years 
and fine]. 

Criminal law may be put in motion — 

(1) by giving information to the police, or 

(2) by lodging a complaint before a Magistrate. 

A false charge to the police in respect of a cognizable offence amounts 
to institution of criminal proceedings. But as the police have no 2 mwcr 
to take any proceedings in non-cognizable cases without orders from a 
Magistrate, a false charge of such offence made to the police is not an 
institution of criminal proceedings but merely a false charge. No such 
distinction exists when a false charge of any offence is made before a 
Magistrate. 

Leading cases : — R. v. Karim Buksh. 

R. V. Jtjibhal. 

For a false charge of offences of a serious nature severe punishment is 
provided. According to the Calcutta and the Madras High Courts, in such 
cases it is not necessary that criminal proceedings shoidd be instituted. 
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the charge should merely relate to a serious offence; whereas the 
Allahabad High Court luis held that criminal proceedings should have 
been actually instituted. ♦ 

Leading casts : — R. v. Karim Buksh (Cal). 

R. V. Nanjunda Row (Mad). 

R. V. BIsheshar (All). 

The bringing of a vexatious charge is not an offence under this section. 
The compounding of the offence alleged to have been committed is no bar 
to a prosecution under this section. The person aggrieved may sue in a 
civil Court for damages for malicious prosecution instead of instituting 
cViminal proceedings. 

There is a difference between s. 182 and s. 211. 

Hombay High Court. — Under s. 182 proof of (1) malice, and (2) wan! 
of reasonable and probable cause, except so far as they are implied in tlu' 
awt of giving false information, is not necessary,* under s. 211 sucli i^roof 
is absolutely required (Kagluivendra v. Kashi nathbhat). 

t'alcuttn iligh Court. — Proseculipn for a false charge may be under 
either of these sections. Rut if the false charge is of a serimis nntuv(‘. 
s. 211 should be ajiplicd {Sarada Prasad Cltatterjcc). 

•Allahabad High Court. -IVherc a sjiecifie false charge is made, the 
jiroper section to apply is s. 211. An offence under s. 182 is complete 
ivhen false information is given to a jmblic servant although the latter 
takes no ‘•tops towards the institution of criminal proceedings (Jugal 
Kishorc; Uagku Thi'ari). 

l alfia High Court. It I'ollows the view of the Calcutta High Court. 

Punjal). “Ths former jChicf Court of the Punjab followed the view of 
llie Hombay High Court. 

screonmi!* .Ill iinon- 1. Causilig disappcaiaiiec of evidence of an 
oiTcuee or giving false inl'orniiition to screen the 

offender (s. 201). 

An olTenec .sliould have been actually eonmiilted to render a person 
liable. Hut an offender liiinself »*ausiug the disappearance of evidence 
is not liable. He eamiot be e<uivietcd of abetment as well. 

*2. 'faking gift to screen an offender from punishment (s. 213). 

;i. Olleriiig gift or restoration of proiierty in eonsidcrnlion of sereen- 
mg an offender (s. 214). 

Taking any gratifieatiou on aeeounl of lulpiiig any person to recover 
.my iiiosable property of uhieh he has iM on dejirived by any offence 
under this Code is punished unless the person taking gift uses all means 
m his jjower to eause tlie offender to be aiiiirchended (s. 215). 

1. Harbouring or eoiieealing a person knowing him to be au offender 

iiarboiiiiiiR ail ofiiii. u itli the iiitciitioii ol sci’eciiiiig liiiii from legal 

punishment (s. 212). 

2. Harbouring or concealing an offender who has escaped from 
custody, or whose apprelicnsion has been ordered (s. 216). 

3. Knowingly harbouring any persons who are about to commit, or 
iiavc eoiiiniitted, robbery or dacoily (s. 216A). 
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oocicp* by public The following provisions deal with offcnccs agsinst 
public justice committed by public servants : — 

1 . Public servant knowingly disobeying a direction of law with intent 
to save any person from punishment or any property from forfeiture 
(s. 217). 

a. Public servant, charged as such with the preparation of a record 
or other writing, framing it incorrectly with intent to cause loss or 
in jury to the public or any person, or to save any person from punish- 
ment or property from forfeiture (s. 218). 

fJ. Public servant in a judicial pro<-eeding corruptly or maliciously 
making any report, order, verdict, or decision, knowing that it is con- 
trary to law (s. 219). 

1. Public servant corruptly or maliciously committing any person 
I'or trial, or keeping any person in confinement knowing tliat^hc is 
acting contrary to law (s. 220). 

a. Public servant intentionally omitting to apprehend, or suffering 
to escape, any person when legally bound to apprehend or keep him 
in confinement (s. 221). ’ 

li. Same as above, when such person is under sentence or lawfully 
committed to custody (s. 222). 

7. Public servant legally bound to keep in confinement a persifii 
<'Jiarged with, or convicted of, any olFcncc, negligently ^suffering him 
to cscap(r'(8. 223). 

8. ^blie servant omitting to apprehend or suffering to" escape 

I'rom confinement any person in cases not otherwise provided for 
(s. 225A). ^ * 

Resisting the law is punishable in the following cases* — 

1. A person resisting or obstructing the lawful apprehension of 
himself for any offence with which he is charged or of which he4iasbecn 
<‘onvictod; or escaping or attcmiiting to escape from legal custody 
(s. 224). 


2. Resisting or obstructing lawful apprehension of another person 
for an offence, or rescuing or attempting to rescue him from legal 
custody (s. 225). 

8. Resistance or obstruction to lawful apprehension, or escaping 
or rescuing from legal custody in cases not otherwise provided for 
(s. 225B). 

There are two sections dealing with transgression of jmnishment. 

1 . Unlawful return from transportation (s. 226). 

2. Violation of condition of remission of punishment (s. 227). 

A person is guilty of contempt of Court if he intentionally offers any 

insult or causes any interruption to any public 
servant, while he is sitting in any stage of a judical 
proceeding (s. 228). [0 months’ simple imprisonment, or Rs. 1,000, 
or both.] 

Uoin is metal used for the time being as money, and stamped anrl 


Contfmpt of Court. 


Com ontl Stamps. 
Ciiapttr XII. 


issued by the authority of some State or Sovereign 
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power in order to be so used. Old coins not used as moAey are not 
coins under tliis definition. 

King’s coin is , 

(]) inclal stamped and issued f 

(a) by the authority of the King, 

(b) by the authority of the Central Government or Govemmcnl 

of any Trovince, or any Government in the King's 
dominions in order to be used as money; 

(2) metal whieh has been so stamped or issued shall continue to be 
King’s coin notwithstanding that it may have ceased to be used as 
money (s. 230). 

• Following are the various ofleuees relating to coin: — 

1. Counterl'eiiiiig coin or King’s coin (ss. 231, 232). 

2. Making, mending, buying, selling, or disposing of any die oi 
instrftrnent for counterfeiting coin or King’s coin (ss. 233, 234). 

• a. Being in possession of any insti-ument or a material for the pm - 
pose of using the same for eminterfciling coin or King’s coin (s. 235). 

4. Abetting in India, eounierfviting of coin out of India (s. 236). 

Abetnient in British India must be eomjilctc. 

5. Imjiortiiig or exjiorting of a counterfeit coin or King’s coin, 
(ss. 237, 238). 

C. Delis ery to ano'her of a coin or King’s coin possessed w'ith the 
knowledge Ihfll '.t is lounterfiit (ss. 236, 240). 

7. Delivery to another of a coin as genuine, whieh, when fn-st pos- 
sessed. the delis erer did not know to bo counterfeit (s. 241). 

H. Posses# ion <if a efiimterfeit coin or King’s coin by a person who 
knew it to be founteifejt when he bceamc possessed thereof (ss. 242, 
243). 

Possei'sioii must be with intent to defraud. 

!). Any person employ<-d in a mint causing a coin to be of a dif- 
lerent w»-ight or eoinposition from that fixed by law (s. 244). 

10. I'nl.iwhilly taking from a mint any coming instrument or tool 
(s. 245). 

11. Irimduleiilly or dishonestly diininishing the weight or altering 
the comiiosilum of any com or King's coin (ss. 246, 247). 

12. Alteri.ig aiipeaniiiee of any com or King’s coin with intent that 
it shall jiass as a coin of dilTerenl dcseviptiou (ss. 248, 249). 

13. Delivery to aiiothei' of a eoiii or King’s coin possessed with 
the knowledge that it i.s altered (ss. 250, 251). 

llicre must be both possession with knowledge and fraudulent 
delivery. 

14. Possession of an altered coin or King’s coin bj’^ a person who 
knew it to he altered when he became possessed thereof (ss. 252, 253). 

15. Delivery to another of a coin as genuine, whieh, w'hen first t)os- 
sessed, the deliverer did not know to be altered (s, 254). 

The lollowiiig oirenccs relate to Government stamps : — 

I. Counterfeiting or performing any part of the process of conntcr- 
icitmg a Government stamp (s. 255). 
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2. Possession of an instrument or a material for the purpose of 
counterfeiting a- Grovernment stamp (s. 256). 

3. Making, buying, or selling any instrument for the purpose of 
counterfeiting a Government stam^ (s. 257). 

4. Sale of a counterfeit Government stamp (s. 258). 

5. Possession of a counterfeit Government slami? (s. 259). 

6. Using as genuine a Government stamp known to be counter- 
feit (s. 260). 

7. Fraudulently effacing any writing from a substaiiec bearing a 
Government stamp or removing from a document the stamp used for 
it, with intent to cause loss to Ciovemment (s. 261). 

8. Using a Government stamp known to have been before used 
(s. 262). 


9. Fraudulently erasing from a Government stamp any markdenol - 

ing that the same lias been used, or selling or dispo-,ing of a stamp 
from whi<-h such a mark has been erased (s. 263). , 

10. Possession of a fietilious stainp or of any die, plate or instrument 
for making any fictitious stamji (s. 263A). 

wcijthtandmrasum. Tlic following ofFences velatc to weights anil 
limp. xiii. measures; — , 

1. Fraudulent use of false instnimeiits for weighing (s. 264). 

2. Fraudulent use of a false weight or measure or using any weight 
or measure of length or capacity, as a different weight or measure from 
u hat it is (s. 265). 

.9. Possession of any instrument for weighing, or of ^ny weight or 
measure of length or capacity, knowing it to he i'alse, intending that 
the same may be fraudulently used (s. 266). 

4. Making, selling, or disposing of .any false instrument for weigh- 
ing or any false weight or measure of any lengtli or capacity in order 
that the same may be used or is likely to be used as true (s. 267). 
iii?p!xiv.' A iierson is guilty of public nuisance who docs 

(1) any act, or is gmlty of an illegal omission, and 

(2) .such ai'l or oinissuin must cause 

(а) any eommoii injury, danger, or uniioyaiiee (/) to the public, 
or (ii) to the people lu general who dwell or occupy property in the 
vicinity, or 

(б) any injury, obstruction, danger, oi annoyanee to persons 
who may have occasion to use any public right (s. 268). 

Nuisance is either (1) public, or (2) private. The former is an of- 


fence against the iiublic as it affects the public at large, or some con- 
siderable iiovtion of them. It depends in a great measure upon the 
number of houses and the concourse of pcojilc in the vicinity; and the 
annoyanee or neglect must be of a real and substantial nature. Public 
nuisani'e cannot be excused on the ground that the aet complained of 
IS convenient to a large number of the public. Acts which seriously 
interfere with the health, safety, comfort, or convenience of the public 
generally, or w'hich tend to degrade public morals, have always been 
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considered pidilic nuiifcnco. A brew-house, glass-house, *or swine- 
yard, may be a jmblie nuisance if it is shown that the trade is sucli 
;is fo render enjoyinenii of life and property' uneonifovtable. Public 
iiiiisanee can only he the subject o# one indictment, otherwise a party 
iniglit he ruined by a million suits. No prescriptive right can be ac- 
<|uired to maintain a public nuisance. 

Private nuisance is anything done to the hurt or annoyance of the 
lands, tenements, or hereditaments, of another, and not amounting 
fo trespass. It is an act affecting some particular individual or indi- 
viduals as distinguished from the public at large. It is in the quantum 
of annoyance that public nuisance differs from private. Private 
rfiiisance is not a subject of indictment but a ground of an action foi- 
iifiinages. or injunction, or both. 

The following offences affect public health ; — 

t. •Negligent or ^lalignant act likely to spread infection of any 
disease dangerous to life (ss. 269, 270). 

2. AVilfni disobedience to a quarantine rule (s. 271). 

.‘t. Adulteration of food or drink intended for sale so as to make 
it noxious (s. 272). 

4. Selling, oflcring or < \]iosing r<»r sale, ns food or drink, any article 
winch has been rendered or has bewme noxious or unfit for food or 
drink (s. 273). 

.>. .\dulfcritf ion of ilrug m as to lessen its elficacv, change its 
<ilicration or render it noxious (s. 274). 

«. Knowingly selling or causing to be used for lucdleinal purposes 
:mv adulterated drug (s. 275). 

7. Selling, or offcriiii' or exposing for sale, or issuing from a dis- 
]i(iis.ary for iiicdiomal inirjioscs, uny drug or inediciil iireparation as a 
<liffercnt^hug or medical preparation (s. 276). 

H. Voluntarily corruiiting or fouling the water of a public spring 
or reservoir so us to render it less fit for tlie purpose for which it i'' 
orthnarily ii.sed (s. 277). 

ft. \ ohiTitarily vitiating the atniospher" so .as lo make it noxious 
to the jmbhe health (s. 278). 

The following olTenees relate to jmhhe .safety: - 

I. Hash or ncgligint diiving or riding on a luiblie way so as to 

<‘iidanger liiiman life, or to euu^e hurt or iniiirv to any other nersou 
(s. 279). ■ ^ 

^*'{?hgt’ttee is the brc.ieh of a ihily eauM-d by the omission to do 
something which a reasonable man, guided bv those considerations 
whieli ordinarily regulate the eonduet of human affairs, would do, 
or the doing of something which a prndenl and reasonable man would 
not do. 

In the ease of rash and negligent drirmg it is not necessary that 
till- act should lesult in an injury to life or projicrty. Even the presence 
of a person on the ro.ail is not essential. The jirobability of persons 
using the road being jilaced in danger is alone taken into consideration. 

2. Rash or negligent navigation of a vessel (s. 280). 
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3. Exhibiting any false light, mark, or buoy, intending or knowing 
il to be likely to mislead any navigator (s. 281). 

4. Conveying a person by water for hire .in a vessel overloaded or 

unsafe (s. 282). * 

5. Causing danger, obstruction, or injury to any person in a public 
way or public line of navigation (s. 283). 

ti. Rash or negligent conduct with respect to anj' poisonous sub- 
stance so as to endanger human life, or to t)e likely to cause hurt or 
injury to any person (s. 284). 

7. Rash or negligent conduct with respect to any fire or combustible 
matter (s. 285). 

8. Rash or negligent conduct with respect to any explosive sub- 
stance (s. 286). 

9. Rash or negligent conduct with respect to any machinery in the 
possession or under tlie charge of the offender (s. 287). 

10. Negligence v'ith respect to pulling down or repairing buildiilgs 
(s. 288). 

11. Negligence with respect to ‘any animal (s. 289). 

Acts of public nuisance other than those mentioned are punish- 
able under the general section (s- 290). A person cannot continue*' 
a public nuisance after injunction to discontinue (s. 291). * 

OlTenees against public morals and decency are ; — . 

1. (a) Selling, letting to hire, distributing, or publicly e;chibiting 

or circulating any obscene book, pamphlet, paper, drawing, 
painting, representation or figure or any obsjenc object; or 

(<i) importing, exporting, or conveying any obscene object for 
any of the above purimses; or ’ 

(c) taking part in or receiving profits from any business con- 
ducted lor the above-mentioned purposes; or * 

(d) advertising that any jierson is engaged in any of the above 
mentioned acts, or that any obscene object can be got from 
that person; or 

(e) attempting to do any act which is an offence under this 
section (s. 292). 

2. Selling, letting to hire, distributing, exhibiting, or circulating 
to any person under th« age of twenty years any obscene object r^erred 
to above, or attempting to do so (s. 293). 

3. Causing annoyance to others by — 

(а) doing any obscene act in any public place; or 

(б) singing, reciting, or uttering any obscene song, ballad or 

words, in or near any public place (s. 294). 

4. Keeping any of lice, or place, for the purpose of drawing any 
lottery not being a State lottery or lottery authorised by the Provincial 
Government (s. 294A). 

Whoever publishes any proposal to pay any sum, or to deliver any 
goods, or drawing of any ticket, lot or number, in a lottery is also 
punished (ibid). [Fine up to Rs. 100]. 
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An agreement for eontributions to be paid by lot, or a transaction 
requiring skill for winning prizes is not a lottery. Transactions in 
which prizes are dccidcdtby chance amount to lottery. 

rrifttinR to Chapter XV treats of offences relating to religion, 
reiigiou. Chap. XV. They are as follows : — 

1. Injuring or defiling a place of w'orship, or any object held sacred 
by any class of persons, with intent to insult the religion of any class 
of person (s. 295). 

2. Deliberate and malicious acts intended to outrage religious 
feelings of any class, by insulting its religion or religious belief (s. 295A). 

3. Voluntarily disturbing a religious assembly lawfully engaged in 
tUfc performance of religious worship or religious ceremonies (9. 296). 

4. Trespassing in a place of worship or burial-place, offering an_\ 
indignity to a corpse, or disturbing persons performing funeral cere- 
monies, with intent to wound the feelings, or insult the religion of any 
]>erson or with the knowledge that the feelings of any person arc likely 
to be wounded (s. 297). 

R. littering any word or making any sound in the hearing of that 
person, or making any gesture in the sight of that person, or placing 
jipy object in the sight of that person (s. 298). 

Dffenccs against the person are — 

(1) Unlawful (5) 
liuniicidc (U) 

(T) 

(») 

(*») 

( 10 ) 

( 11 ) 

( 12 ) 

(13) 


olIrclinK 
liucniui bO(l>. cusp. 
-WI. 


(a) 

(3) 

(i) 


(a) Culpultlc lioiuicido. 
{h) Murder. 

(r) lIoiaici<le by rash or 
ncaligctil ill t.^ 
Csuisin^ iiiisoarriiigc. 
Hurt uikI grievous liiirt. 
Uirongl'ul restraint. 


Wrongful coullncmcnt. 
Criminal furve. 

Assault. 

Kidnapping. 

Abduetiun. 

.Slavery. 

Forced labour. 

Ra))e. 

Unnuturul oit'ence. 


Uuljiahle homicide, tlic genus, and murder, the species, arc defined in 
very closely resembling terms. 

C...p»Uc humuhlv. ^ 

commits culp- 
able boniicide (s. 299) if lie causes 
death by doing an act - 

intention of caus- 


(1) with the 
ing death; or 


(2) with the 
ing such bodily 
to cause death; or 


intention 
injury us 


of 

is 


eaus- 

Ukely^ 


A person 
commits mur- 
der (s. 300) if he causes death 
by doing an act 
(1) wit b tlie intention of caus- 
ing death; or 

(2) with the intention of caus- 
ing such bodily injury as the 
offender knows to be likely to 
cause death of the person to 
whom the harm is caused; or 

(3) with the intention of 
causing bodily injury to any 
person, and the bodily injury in- 
tended to be inflicted is sufficient 
in tke ordinary course of nature 
to cause death; or 
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(S> with the knowledfife that he (4) with the knowledge that 
is liJxly by such act to cause death. it is so imminenUy dangerous that 

it must in all probability causi* 
death, or such bodily injury as 
is likely to cause death. 

[Transportation for life; or ten [Capital punishment, or trans- 
years and fine, if the offence comes portation for life, and fine — 
under cl. 2. If it comes under cl. (s. 302). Murder by a life con- 
.3. then 10 years, or fine, or both — vict is punishable with capital 
(s. 304)1. punishment. — (s. 303)]. 

An offence cannot amount to murder unless it falls within the de- 
finition of culpable homicide; hut it may amount to culpable homicide 
without amounting to murder. All acts of killing done with the 
intention to kill, or to inflict bodily injury likely to cause death, or with 
the knowledge that death must be the most probable result arfe prima 
facie murder; while those committed with the knowledge that doath 
Avill be a likely result are culpable homicide not amounthig to murder. 
Where the act is not done ‘Svith the intention of causing death” 
(cl. 4, s. 300) the difference between culpable homicide and murder is 
merely a question of different degrees of probability that death would 
ensue. It is culpable homicide where death must have been known 
to be a probable result. It is murder where it must have been known 
to he Oie most probable result. 

Leading eases ; — R, v. Govinda. 

R. V. Gora Chand Gopee. 

R. V. Idu Beg. 

Death caused by the effect of words on the imagin'ation or the pas- 
sions of a person amounts to culpable homicide. If a person engaged 
in the commission of an offence causes death by pure aecidont he shall 
suffer only the punishment provided for the offence, Without any 
addition on account of the accidental death. Culpable homicide- 
presupposes an intention, or knowdedge of likelihood, of causing death. 
In the absence of these elements, even if death be caused, the offence 
will be that of hurt or grievous hurt, e.g., death caused by kicking a 
person suffering from a diseased spleen. 

A person who causes bodily injury to another who is labouring under 
a disease or bodily infirmity, and thereby accelerates the di-ath of that 
other is guilty of homicide (Expln. 1). .Similarly, where death is caused 
by bodily injury, the person who causes such injury is guilty of this 
offence, although by resorting to proper remedies and skilful treatment 
death might have been prevented (Expln. 2). The causing of the death 
of a child in the mother’s womb is not homicide. But it is homicide 
to cause the death of a living child, if any part of that child has been 
brought forth, though the child may not have breathed or been com- 
pletely bom (Expln. 3). 

If death is caused by the voluntary act of the deceased resulting from 
fear of violence on the part of the offender, the offence will be murder. 
For instance, if four or five persons were to stand round a man, and 
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SO threaten him ami frighten him as to make him believe trfat his life 
was in danger, and he were to back away from them and tumble over 
precipice to avoid thcwi, the person threatening him will be guilly 
of murder. t 

There is no difference in the liability of the offender if the injury 
mtended for one fulls on another by accident (s. 301). 

Ciil])ablc homicide is not murder in the following 
cases 

sudden ])rovoeation depriving the offender of the 
power of self-eontrol, provided that the provocation 
is not — 

(a) soiighl or volunUirily provoked by the offender as an excuse; 
(ft) given by anything done in obedience to the law or by a public 
-'crviint lawful exorcise of his powers; 

^c) given by anything done in the lawful exercise of the right of 
|iuvale defence. 

Provocation residting from abusive language has been considered to 
lie grave enough. Female infidelity is a common cause of provoca- 
tion. 


}*^ccpti0ns. 

1. Grave and 

J*rovocation. 


S. If the offender, in the exercise in good fuifh of the right of private 
^ def'ciice of person or jiroperty, exceeds it. and causes 
in«, (Icjilh vithout iiieincditalion and without intending 
more liiirfn than is necessary . 

If the offender being a public servant or aiding a public ser\'ant 
|•^,bllcso^J.u. * . his legal ])owers and causes death by an 

act which lie, in good faith, believes to be lawful 
;ind necessary lor llie dui' discharge of his duty, and without ill-will 
Inwards the deceused. 

1. 11 if is committed, without premetlitation, in a sudden fight. 

Siiddi ii iiKiii. in the heat of passion, upon a sudden quarrel, and 

without flic offender having t:iken uiuluc advantage, 
or acted in a cruel or unusual manner. 

The fight sliould not has c been pre-arranged. 

■I. It lien tlic (li'ccased, being atxive the age of eighteen years. 
imisPHt. .sullcrs death or takes the risk of harm with his 

own consent . 

Causing the death of any person by tloing any rash or negligent act 
ucaih i>f ■it'ffiiKriKi. amountiiig to culpable hoinieide is punishable 
(s. 304A). [:* years and line]. 

( ruiii7uil rashness is hazarding a dangerous or wanton act with the 
now ledge that it is so, and that it uuiy cause injury, or knowledge 
that injury will jirobably be euuseil. * ° 

Criminal negligence is acting without the consciousness that the 
illegal and mischievous effect will follow but in circumstances which 
show that the actor has not excrcisetl the caution incumbent upon him 
ami that il fie Iiad he nould have had the eonseioiisncss. 
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If death results from injury UdentiondUy inflicted this section docs 
not apply. Death should have been the direct result of the rash and 
negligent act and that act must be the proximate and efficient cause 
without the intervention of another’s negligence. It must be the 
eausa causans; it is not enough if it is causa, sine gun non. 

leading casrs : — R. v. Nldamarti Nagabhushanam. 

R. V. Ketabdl Mundu). 

There are two provisions regarding abetment of suicide : — 

(1) Abetment of suicide of a child or an idiot or an insane or a deliri- 
ous or an intoxicated person (s. 305). 

(2) Abetment of suicide by any person (s. 306). 

Attempts. Attempts to destroy life are of three kinds - 

1. Attempt to murder — i.e., doing an act with such intention or 

knowledge, and under such circumstances that if the doer by tlral ael 
eaased death he would be guilty of murder (s. 307). [10 years and 

line. If hurt is caused, then transportation for life of ten years. li 
Ihe offender is under sentence of transportation, then death.] 

The Bombay High Court has held that there may be an attcmpl 
under s. 511 which does not come under this section. It is not intended 
to exhaust all attempts to commit murder which .should be punish*^ 
under the Code (12. v. Cassidy). But the Allahabad High Court has 
laid down that s. 511 docs not aiiply to attempts to commit murder 
which are fully and exclusively provided for by this section (7i. v. 
Niddha). 

2. Attempt to commit culpable homicide, i.e., doing an act with 
such intention or knowledge, and under such ciieuinstance.s, that, it 
the doer by that act caused death, he would be guilty of culpable 
homicide not amounting to nuu-der (s. 308). [If hurt is earned, then 
7 years, or fine, or both; in other cases 3 years, or fine, or both,]. 

3. Attempt to commit suicide — ^Au act towards the commission 
of this ofleiice should have been done (s. 309). [1 year, or fine, or 
both]. The act must have been done in the com-se of the attempt, 
otherwise no offence is committed. 


rhug. A ‘thug’ is a ijerson who has been 

(1) habitually associated with any other or others for the })urpos(' 
of committing — 

(а) robbery, or 

(б) child stealing, 

(2) by means of, or accompanied with, murder (s. 310). [Trans- 
portation for life and fine (s. 311)]. 

Miicarriage, «pon.re Thj? following oflenccs relate to birth and exposurt 
of cbiidrcn, etc. of children : — 


1. Voluntarily causing a W'oman with child or quick with child tc 
miscarry, otherwise than in good faith for the purpose of saving tlu 
life of lire woman (s. 312) and without her consent (s. 313). 

2. Causing the death of a woman by an act done with intent to caust 
miscarriage (s. 314). 
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5. Wrongful confinement for the purpose of extorting any property 
or valuable security, or constraining person to do anything illegal or 
to give any infoniiation •which may facilitate the commission of an 
offence (s. 347). 

(j. W'rongful confinement for the jmrpose of extorting confession 
or information which may lead to the detection of an offence, or com- 
jielling restoration of any property or valuable security or the satisfac- 
tion of any claim or demand (s. 348). 

A person is said to use force to another, 

(1) If he causes motion, change of motion, or 
cessation of motion to that other, or 
^‘i) if h«‘ causes to any substance such motion, or change of motion 
or cessation of motion as brings that substance into contact (a) with 
any pwrt of that other's body, or (f») with anything which that oth<'r 
is wearing or carrying, or (c) with anything so situated that such con- 
tact afTects Unit other’s sense of feeling; provided that he docs so iii 
any of the three following ways:-- 

(1) Uy his ovn bodily power. 

(ii) liy disjiosing any substance in such a manner that the motion 
‘or ( liange of motion, or cessation of motion, takes place without any 
further act on his jiart. oi on the part of any other person. 

(in) Uy iiulHciug ..uy aiiiunl to move, to change its motion, or to 
cease to move (s. 349). 

A person uses ‘ciiminal force’ to another if 
• iinunttiione. , intcntioiially uses force to any person, 

(2) without that ixtsoh's consent, 

p't) in order to the committing ol any offence, or 
(f) mtfindiiig by the use of such force to cause, or knowing it to be 
likely that -by the use of such force he will cause, injury, fear, or an- 
noyance to the person to wliom the force is used (s. 350). [3 months, 
or Us. 500, or hothl. 

A person commits an ‘assault’, if he 

(1) makes an\ gesture, or any preparation, 

(2) intending or knowing it to be likely, 

(3) that such gesture or preparation will cause any person present 
to ajiprehend 

(4) that lie is about to use crimmal force to that person (s. 351). 
[3 months, Its. .iOO, or both (s. 352)J. 

An assault is something less than the use of criminal force, the force 
being cut short bclore the blow actually falls. An assault is included 
m every use of criminal force. Mere rvords do not amount to an sa- 
sauH, but tlie words which the party threatening uses at the time may 
either give liis gestures such a mcanmg as may make them amount to 
an assault (Expln). 

Assault or criminal force on grave provocation is not severely punish- 
able. [1 month, or lls. 200 fine, or both (8. 358)]. The provocation 
should not be voluntarily sought, or it should not have been given by 
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anything done in obedience to the law or done by a public servant 
in the lawful exercise of his powers, or done in the lawful exercise of 
the right of private defence. ' 

Leading cases : — Cama Morgan. 

Stephen v. Myres. 

An assault differs from an ‘affray’ — 

(1) An ‘assault’ may take place anywhere, whereas an ‘affray’ 
must be committed in a public place. 

(2) An ‘assault’ is regarded as an offence against the person of an 

individual, whereas an ‘affray’ is regarded as an offence against the 
public peace. , 

The following are aggravated forms of the offence of ‘assault’ and 
‘use of criminal force’ : — 

1. Assaulting or using criminal force to deter a public servant 

from the discharge of his duty (s. 353). , 

2. Assaulting or using criminal force to a woman with intent to 
outrage her modesty (s. 354). 

8. Assaulting or using criminal* force with intent to dishonour a 
person, otherwise than on grave provocation (s. 355). 

4. Assaulting or using criminal force in attempting to commit the/T 
of property carried by a person (s. 356). 

5. Assaulting or using criminal force to any person, an attempting 
wrongfully to confine that person (s. 357), 

Kidnapping is of two kinds; 

nappintE- Kidnapping from British India, (ind 

(II) Kidnapping from lawfid guardianship (s. .359) [7 years 

and fine]. 

I. Whoever 

(1) conveys any person beyond the limits of British Indiij* 

(2) without the consent (a) of that person, or (b) of some person 
legally authorized to consent on behalf of that person, 

is said to kidnap that person from British India (s. 360). 

II. Whoever (a) takes, or (6) entices 

(1) any minor (a) under'fourteen years of age, if a male, or (6) under 
sixteen years of age, if a female, or 

(2) any person of unsound mind, 

(3) out of the keeping of the lawful guardianship of such minor 
or person or unsound mind, 

(4) without the consent of such guardian, 

is said to kidnap such minor or person from lawful guardianship (s. 361). 

These sections protect children of tender age from being kidnapped or 
seduced for immoral purposes, as well as protect the rights of parents and 
guardians having the custody of minor or insane persons. 

The person kidnapped must be taken out of t&s possession of the 
parent by any means, forcible or otherwise : and the consent of the 
person kidnapped does not lessen the offence. 

The offence of kidnapping is complete when the minor is actually 
taken from lawful guardianship {B. v. Nemai Chattoraj; R. v. Ram Dei; 
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Nanhak Sao v. King-Emperor). Kidnajipiug from guardiar&hip is not 
.1 continnijig oifcnce. 

It is no defence that the accused did not know that the person kid- 
napped was under sixteen or believed tliat she had no guardian. Any 
one dealing with sucii person does so at his peril. The period of deten- 
tion is iinuiatcrial 

xbductini;. A pcrson is Said to ‘abduct’ another if he 

(t) by force compels, or 

(2) by any deceitful means induces, 

(3) any ]»erson to go from any place (s. 362). 

, ‘Abduction’ dilfcrs Irom ‘kidnappmg’ — 

(1) In ‘abduction’ the removal of the person need not be from the 
j)rotcction of the lasvful guardianship. 

(2) , The element of force or fraud existing in ‘abduction’ is absent in 
kidnapping. 

*(;}) In “alxluction’ the ago of the person abducted is immaterial, in 
‘kidnapping^ the person must be under fourteen, if a male, and under 
sixteen, if a Icniale. * 

(4) .\bduclion is a continuing offence. Kidnapping is not a continu- 
■«:g oiTence. 

^fhe following are aggravated forms of the offence of ‘kidnapping’ or 
‘abducting’ 

1. Kidnapping or abducting in order to murder (s. 364). 

2. Ividuapping or abducting with intent secretly and wi’ongfully to 
cor fine a person (s. 365). 

3. Kiduajfping or abducting a woman to compel her to marry any 
person against her will, sir to force or seduce her to illicit intercourse 
(s. 366). 

4. Inducing a woman to go from any place, by means of criminal 
intimidali'un or abuse of authority or any method of compulsion, in order 
that she may be forced or seduced to illicit intercourse (ibid). 

5. Inducing a minor girl under the age of eighteen years to go from 
any place or to do any act with the intention or knowledge that she will 
be forced or seduced to illicit intercourse (s. 366 A). 

6. liuportuig a girl under twenty one years of age from a foreign 
country or an Indian State with intent or knowledge that she will be 
forced or seduced to illicit mtcrcoursc (s. 366B). 

7. Kidnapping in order to subject a person to grievous hurt, slavery, 
or unnatural lust (s. 367). 

8. IVrongfuUy concealing or conlining a kidnapped or abducted 
person (s. 3bS). 

y. Kidiwppmg or abducting a child under ten years with intent to 
steal movable property from the [icrsou of such child (s. 369). 

T'wo provisions deal with slavery. — 

1. (a) Luporting, exporting, removing, buying, selling, or disposing 
of any pemoii as a slave, or 

(b) accepting, receiving, or detaining against Ids will any person as a 
slave (s. 3V0). 
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There must be a selling or disposal of a person ‘as a slave’, that is, a 
selling or disposal whereby one who claims to have a property in the 
person as a slave, transfers that property to andther. Lawful contracts 
for the transfer of a child by its parents do not amount to this offence, 
c-g-i giving a child in adoption, bu3dng girls for marriage, etc. 

2. Habitually importing, exporting, removing, buying, selling, 
IratBcking or dealing in slaves (s. 371). 


Sale of minora for 
immoral purposes. 


Two provisions relate to selling or buying of 
persons under eighlccti ycfirs of age for immoral 
purposes : — 

1. Selling, letting to hire, or otherwise disjiosing of any person uiidcl' 
the age of eighteen years for the purpose of (u) prostitution, or (6) illicit 
intercourse, or (c) for any unlawful and immoral purpose, or (d) knowing 
it to be likely that such person will at anv age be used for such puiposc 
(s. 372). 

2. Buying, hiring, or olhci;wise obtaining possession of such person 
for a like purpose (s. 373). 

When a girl under eighteen years is disjiosed of to, or is obtained 
possession of by, a prostitute or a brothel keeper, the person disposing oL. 
or obtaining possession of such girl shall be presumed to have disposed 
of her, or obtained possession of her, for prostitution (Expln. 1, ss. 372 
and 373). 

“Illicit intercourse” means sexual intercourse between persons not 
united by marriage, or by any union or tie which, though not amounting 
to a marriage, is recognized by the personal law or custoiA of the com- 
munity to which they belong or, where they belong to different 
communities, of both such eomrauuities, as constituting between them 
a quasi-marital relation (Expln. 2, ss. 372 and 373). .. 

Unlawfully compelling any person to labour 
against his will [1 year, or fine, or both (s. 374).] 

A man is said to commit 'rape' who has sexual 
intercourse with a woman 


Unlawful labour. 


Rape. 


(1) against her will; or 

(2) without her consent; or 

(8) with her consent when her consent has been obtained by putting 
her in fear of death or of hurt; or 

(4) with her consent, when the man knows that he is not her husband 
and that her consent is given because she believes that he is another man 
to whom she is lawfully married; or 

(5) with or without her consent when she is under fourteen years of 
age (8. 375). [Transportation for life, or ten years’ imprisonment and 
fine (s. 376).] 

Penetration is sufficient to constitute the sexual intercourse necessary 
to the offence of rape (Expln). 

Sexual intercourse by a man with his own wife, the wife not being 
under thirteen years, is not rape (Excep.) 
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Indecent assault upon a woman does not amount to an attempf’to 
commit rape unl&ss the Court is satisfied that the accused was determined 
to gratify his passions atrall events, and in spite of all resistance. 

Unnatural offence is having (1) caAial intercourse, (2)against the order 

of nature, (3) with any man, woman or animal 
Unnatural offence. 377) 

Offence. .«Hin.t pro- The following ate the offences against property 
purtv. Chap. XVII. dealt with in Chapter XVII : — 


1. 

Theft. 

of property. 

2. 

Extortion. 

8. 

Mischief. 

*}• 

Robbery. 

9. 

Criminal trespass. 

4.. 

Dacoity. 


(a) House-trespass. 

•i. 

Receiving stolen property. 


(b) Lurking house-trespass. 

<!.• 

Cheating. 


(c) House-breaking. 

7. 

Fraudulent deeds and dispositions 

(d) Lurking house-breaking. 


The above offences may be grouped in three classes : — 

(1) Offences de.aling with depriyatioit of property (ss. 378-424). 

(2) Offences dealing with injury to property (ss. 425-440). 

(3) Offences dealing with violation of rights of property in order to 
Tbe commission of some other offence (ss. 441-462). 

A person is said to commit theft who 

* (1) intending to take dishonestly 

‘ (2) any movable property 

(3) out of the possession of any person 

(4) witho&t that person's consent, 

(5) moves that propwty, in order to such taking (s. 378). [3 years, 
or line, or both (s. 379) J. 

A thii^ attached to the earth can be the subject of theft when sepa- 
rated from the earth. A person moving an obstacle which prevented a 
thing from moving is said to cause it to move. A person causing an 
animal to move is said to move whatever is thereby moved by the animal. 
The owner's consent may be express or implied (Explns). 

The intention to take dishonestly must exist at the time of the moving 
of the property. If the act is not done animo furandi, it will not amount 
to theft. The test is : Is the taking warranted by law ? It is not 
necessary tliat the taking should be of a permanent character, or that 
the accused should have derived any prolit. Property removed in the 
assertion of a contested claim does not constitute theft. A bona fide 
claim of right rebuts the presumption of dishonesty. But a creditor remo- 
ving a debtor’s property to enforce pajunent is liable. _A person taking 
dishonestly his own property out of the possession of another is guilty 
_ of this offence. Thus the person from whose possession the property 
' is taken may not be the owmer. If one of the joint owners takes exclusive 
jKissession of joint property dishonestly he would be guilty of th^t. 
The least removal ot the thing irom its place is sufheient for the offence. 
It does not matter whether the property remains within its owner’s 
reach or not. 
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Leading cases,: — R. v. Nagappa. 

R V. Shrl Churn Chungo. 

The following are aggravated fojros of the offence : — 

1. Theft in any building, tent, or vessel, used as a human dwelling or 
for the custody of property (s. 380). 

2. Theft by a elerk or a servant, of property in possession of his 
master (s. 381). 

8. Theft after preparation made for causing death, hurt, or restraint, 
or fear of death, hurt, or restraint to any person, in order to the com- 
mitting of such theft or the effecting of such esc“ape afterwards, or the 
retaining of property taken by such theft (s, 382). 

A person commits ‘extortion’ if he 

„ , (1) intentionally puts any person in fear of any 

injury 

(o) to that person, or 

(6) to any other, and thereby 

(2) dishonestly induces the person so put in fear 

(3) to deliver to any person any 

(а) property, or' 

(б) valuable security, or 

(c) anything signed or scaled, which may be converted into a 
valuaHe security (s. 383). [.8 years, or fine, or both (s. 384)]. Putting 
any person in fear of injury in order to commit extortion [2 years, or 
fine, or both (s, 385)]. 

The inducement to part with the property should be (jishonest, i.e., 
with intent to cause wrongful gain or loss. 

The ‘fear’ in extortion must lie such as to unsettle the mind of the 
person on whom it operates and to take away from his acts that element 
of free voluntary action which alone constitutes consent. terror 

of a criminal charge or of a loss of an appointment amounts to a fear of 
injury. ‘Fear’ must precede the delivery of property. Thus wrongful 
retention of property obtained without threat will not amount to extor- 
tion, even though subsequent threats are used to retain it. 

‘Theft’ differs from ‘extortion’ : — 

(1) In ‘theft’ the property is taken without the owner’s consent; in 
‘extortion’ the consent is obtained by putting a person in fear of any 
injury to him or any other. 

(2) ‘Theft’ can only be committed of movable property; ‘extortion’ 
may be committed of immovable property as well. 

The following are aggravated forms of (*xtortion 

1. Extortion by putting a person in fear of death, or grievous hurt to 
that person or to any other (s. 386). 

2. Putting or attempting to put any person in fear of death, or 
grievous hurt to himself or any other in order to commit extortion 
(s. 387). 

3. Extortion by threat of accusation of an offence, punishable with 
death or transportation for life, or ten years’ imprisonment, or of liaving 
attempted to induce any other person to commit such offence (s. 388). 
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4. Putting or attempting to put any person in fear of such accusation 
as is mentioned above in order to commit extortion (8. 389). 

‘Robberj'* is an aggravated form of either theft or extortion. In all 
nobbery. ‘robbery* there is either theft or extortion. 

Theft is ‘robbery’ if — 

(1) in order to. the committing of the theft, or in committing the 
theft, or 

(2) in carrying away, or attempting to earr}* away, property obtained 
by the theft, 

(.3) the olfender, for that end. voluntarily causes, or attempts to 
anise, to any person 

(a) death, hurt, or wrongful restraint, or 

{h) fear of instant death, instant hurt, or instant uTOngful restraint . 
Extorlion is ‘robbery’ if the oflender, at the [time of committing 
the extortion, is 

(1 ) in tl«; presence of the jicrson put in fear, and 

(2) commits the extortion by pptting that person in fear of instant 
Heath, instant hurt, or instant wrongful restraint to that person, or to 
some other person, and 

”»(•*) *•" putting in fear, induces the person so put in fear then and 

there to delivery up the thing extorted (s. J90), [10 years and fine. If 
the robbery i» committed on the highway between sunset and sunrise, 
then 14{k’ears (s. 392). Attempt, 7 years and fine (s. 393). If hurt is 
caused, truiisjiortation for life, or 10 years and fine (s. 394).] The 
offender is saiji to be present if he is near enough to put the other in fear. 

An accidental injury by a thief will not convert his offence into 
robbery. Similarly, if hurt is caused to avoid capture, the offence will 
not amount to robbery, e.g., throwing stones to avoid pursuit. 

Belon^pg to a wandering gang of persons associated for the puryKise 
of habitually comniitting'thcfl or robbery is made punishable (s. 401). 

When (1) five or more persons conjointly commit, 
naenitx. attempt to commit, a robbery, or 

(2) where the whole number of persons conjointly committing, or 
.attempting to eoinmit, a robbery, and persons present and aiding such 
commission or attempt amount to five or more, 

Sift c,«Ymvn\tt\u^, attempting oy aiding, is said tft cominh 

‘iVivmty' YlranspoTtatvon for bfe or ten years 1,8. 395).l 

If any one of the daeoits commit luuidi i m committing dacoity, even 
one of them shall be punished with death, or transportation for life, oi 
rigorous imprisonment extending to ten years and fine (s. 396). It does 
not matter whether a particular dacoit w'as inside the house where tbi 
dacoity was committed, or outside the house, so long as the murder is 
eommilted in the commis.sion of the dacoity. It is not necessary that the 
mmder should be committed in the presence of all. 

1 reparation to commit dacoity is punishable (s. 399), and so is either 

f daeoits (s. 400), or assembling for the purpose ol 

committing dacoity (s, 402). 
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Aggravated forms of robbery and dacoity are — 

(1) 0/Fender using any deadly weapon at the time of committing 
robbery or dacoity or causing or attempting to cause death or grievous 
hurt to any person (s. 397). 

This section only applies to the offender who actually uses a deadly 
weapon, or causes grievous hurt. 

(2) Attempt to commit robbeiy or dacoity when armed Avith a deadl3' 
weapon (s. 398). 

A person commits ‘ criminal misaj>pi‘opriation ' if he 

criminHi misappro- (1) dishonestly misappropriates or converts to 

priation. Ijjjj 

(2) anj' movable property (s. 403). [2 years, or fine, or both]. *. 

The offence is committed though the misappropriation be only temjK)- 
rary. The finder of property is not guilty if he takes it to protect it or to 
find the owner ; but he is guilty, if he appropriates it knowing the owner, 
or having the means of discovering him, or before using reasonable 
means to discover him, or not believing it to be his own property, or not 
believing in good faitli that the owner cannot be found (Explns. 1 and 2). 

This offence takes place when the possession has been innocently come 
by, but where, by a subsequent change of intention, or from the knosj- 
led|^ of some new fact witli which the party was not previously ac- 
quainted, the retaining becomes wrongful and fraudulent. Thus 
retention of money by a servant authorize to collect it from a person 
may be crirainal misappropriation even though he retains it oA account 
of wages due to him. 

A person retaining money paid by mistake will be guAty of criminal 
misappropriation. But there can be no crirainal misappropriation of 
things which have actually been abandoned. 

Lcaiivg cast’s ; — Bbagiram v. Abar Dome. 

R. V Slta. 

Romesb Cbunder v. Him Mondai. 

■ Theft ’ is distinguished from ‘ criminal misappropriation ’ — 

(1) In ‘theft’ the property is taken out of the possession of another 
person and the offence is complete as soon as the offender moves the 
property. In ‘ criminal misappropriation ’ there is no invasion of 
anothers’ possession. The property is often innocently got into 
possession. ' 

In ‘theft' the dishonest ini sntionmust precede the act of taking; 
in ‘criminal misappropriation ’ it is the subsequent intention to convert 
or misappropriate the property that constitutes the offence. 

^ There is a difference between ‘ criminal misappropriation and 
cheating.’ In ‘criminal misappropriation ’ as in ‘criminal breach of 
trust,’ the original reeeiption of property is legal, the dishonest eon version 
takes place subsequently. In ‘cheating’ deception is practised to get 
possession of the thing. 

The aggravated form of criminal misappropriation is dishonest mis- 
appropriation of property possessed by a deceased person at the time of 
death fs. 404). ‘ 



488 


THE INDIAN PENAL CODE. 


Criminal brnirh of A person Commits ‘ criminal breach of trust,’ 
tniat. if Jie 

(1) bein«f in any mahner entrusted with (a) property, or (6) any 

dominion over property, * 

(2) dishonestly (a) misappropriates, or (b) converts to his own use, 
that property, or 

(3) dishonestly (a) uses, or (ft) disposes of, that property, 

(4) in violation (a) of any direction of law prescribing the mode in 
which such trust is to be discharged, or (ft) of any legal contract.express 
or imiilied, which he has made touching the discharge of such trust, or 

, (5) wilfully suffers any other person so to do (s. 405) 13 years, or 
fine, or both (s. 406)). 

Criminal misappropriation’ differs from ‘criminal breach of trust’ — 

(1 ) , Tn the former the property comes into the possession of the 
oqender by some casualty, and he afterwards misappropriates it ; in the 
latter the offender is lawfully entrusted with property and he dishonestly 
misapjtnrpriatcs it or wilfully suffers any other person to do so. 

(2) (.riminal breach of trust’ onW applies to conversion of property 
held by a person in a fiduciary capacity; ‘criminal misappropriation,’ to 

]>ossession of the offender anyhow. 

The following arc aggravated forms of cTiminal breach of trust : — 

1. ( riminal broach ol trust by a carrier, wharfinger, or warehouse- 
keeper (§. 407). 

2. (^riminal breach of trust by a clerk or servant (s. 408). 

3. (.riiuimy breach of trust by a jniblic servant, banker, merchant, 
factor, broker, attorney or agent (s. 409). 

stolen priipwty. ‘ Stolen property ’ is — 

( 1 ) ]miperty the possession whereof has been transferred by (n) theft, 
(ft) extorrtyn, or (c) robbery ; 

(2) projK-rty criminally misappropriated ; 

(3) prftpcrty in respect of which criminal breach of trust has been 
committed. 


IS imiiiatcriid whether the transfer has been made, or the misappro- 
priation or breach of trust has been committed, within or without British, 
mlia. But if such pro])crty subsequently comes into the possession of 
a iicrson legally entitled t<. the possession thereof, it caeses to be stolen 
property (s. 410). |llccciviiig or obtaining stolen property knowing it 
to be such is punishable with 3 years, or fine, or both (s. 411)1. Tliis 

section docs not apply to the actual thief. 

If stolen goods arc restorwl to the possession of the owner and he 
returns them to the thief for the puriwse of enabling him to sell them to 
a third person, they are no longer stolen goods ; and the third person 
cannot be convicted of receiving them although he received them 
Knowing them to be stolen. 

Dishonest retention ’ of property is distinguished from ‘ dishonest 
reception of it. In the former offence the dishonesty supervenes after 
the act of acquisition of possession, while in the latter dishonesty is 
contemporaneous with such act. Thus a person cannot be convicted of 
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* receiving’ if he has no guilty knowledge at the time of receipt. But he 
is guilty of ‘retaining’ if he subsequently knows or has reason to believe 
that the property was stolen. N<sither the thief, nor the receiver of 
stolen property, commits the offence of retaining such property dis- 
honestly merely by continuing to keep possession of it. 

Property into or for which the stolen property has been converted or 
exchanged is not stolen property, e.g., proceeds of a stolen cheque, or 
the change given for a stolen currency-note. 

Bes nulliua cannot be the subject of receiving, e.g., a bull let loose as 
a part of religious ceremony and belonging to no one is not the subject of 
theft. , 

If articles belonging to different persons are received at one time, the 
conviction will be only for one act of receiving and not separate convic- 
tions. . 

The following are aggravated forms of this offence : — , 

1. Dishonestly receiving property stolen in the conunission of a 
dacoity (s. 412). 

2. Habitually dealing in stolen property (s. 413). 

3. Voluntarily assisting in concealing or disposing of, or making 
away with, stolen property ^s. 414). 

cheatins. A pcTson is Said to ‘cheat’ if he 

(1) by deceiving any person, • 

(2) fraudulently or dishonestly induces the person so , deceived 

(3) to deliver any pro])erty to any person, or 

(4) to consent that any person sMl retain any prop/srty, or 

(5) intentionally induces the person so deceived to ,do or omit to do 
anything which he would not do or omit if he were not so deceived, and 
which 

(6) act or omission causes, or is likely to cause, damage ^ harm to 
that person in body, mind, reputation, or property (s. 415). 

Dishonest concealment of facts is a deceiption (ExpIn.) 

[1 year, or fine, or both (s. 416)]. 

Like ‘extortion,’ cheating is committed by the wrongfid obtaining of a 
consent. The difference is that, in the former the consent is obtained by 
intimidation, in the latter, by deception. 

‘ Cheating ’ also differs from ‘theft’ — 

(1) In the former the property obtained by deception may be 
movable or immovable, in the latter, it must be movable. 

(2) In ‘theft’ the property is taken without the consent of the owner, 
in ‘cheating,’ the owner’s consent is obtained by deception. 

It is not necessary that cheating should be committed in express words 
if it can be inferred from all the circumstances attending the obtaining of 
property. But it is necessary that a person should be deceived. If a 
person knows what the deception is and acts on it, the person practising 
deception will be guilty of attempt to cheat but not of cheating. The 
offence will be committed even [f the person deceived is o ther than the 
one on whom the deception is practised. Similarly, it is not necessary 
that there should be an intent to deceive any particular individual. 
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If n false prospectus or balance-sheet is issued to the pubfic, or to a 
section of the public, the persons issuing it will be guilty of cheating 
although there was no intent to deceive any one in particular (if. v. Ross). 

The person to whom the property* is delivered may not be partieept, 
friminis. 

Merc pulling will not amount to this offence (if. v. Bryan, the Elkington 
spoon case). 

Leading cases : — R. v. Abbas All. 

R. v. Appasaml. 

R. V. Soshi Bhusham. 

If the deception is in regard to a future event, then there must be 
(JHdenee of an intention to cheat when the deception was made. Mere 
failure to carry out a promise is not enough. A man may intend to 
fulfil his promise, but subsequently he may change his mind. 

The following are aggravated forms of cheating : — 

*1. Cheating with knowledge that wrongful loss may thereby be 
caused to a* person whose interest the offender is bound to protect 
(s. 418). • 

‘2. Cheating by personation (ss. 416, 419), 

,3. Cheating and thereby dishonestly inducing the person deceived to 
deliver any property to any person, or to make, alter, or destroy a 
valuable security, or anything which is signed or sealed, and which is 
capable of being converted into a valuable security (s. 420). 

A person is said to ‘cheat by personation’ if he cheats 
ch-BtioB by pcr». (1) by pretending to be some other person, or (2) 
luiUan. « l)y knowingly substituting one person for another, or 

(3) by rcj)resenting that he or any other person is a person other than 
he or such other person really' is (s. 416). 

It is iianialerial whether the individual personated Ls a real or imagin- 
ary persort (Expln.). [3 years, or fine, or both (s. 417) ]. 

As soon .as a man by word, act, or sign, holds himself out as a parti- 
cular person w'ith the object of ])assing himself off as that person, and 
exercising the right w’hieh that ])erson has, he lias personated him. For 
instance, if A represent', himself to be B at an examination, or represents 
himself to be of a partieulur eastc which he is not, or gives a false 
dc.seriptiou of his position in life, he commits this offence. 

Fraudulent deeds The following provisions relate to fraudulent deeds 
aud dupoiitinii!!. dispositions of property : — 

1. Dishonest or fraudulent removal or concealment or transfer or 
property to prevent distribution among creditors (s. 421). 

2. Dishonestly or fraudulently preventing from being made available 
tor creditors a debt or demand due to the offender or to any other person 
(s. 422). 

3. Dishonestly' or fraudulently signing, executing or becoming a 
party to any instrument which purports to transfer or charge any 
property' and wdiich contains any false statement as to the consideration 
lor such transfer or cliarge or as to the person or persons for whose 
benefit it is intended to operate (s. 423). 
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4. Dishonestly or fraudulently eoneealinsf or vemovimr any property 
of the offender or of any other person or assisting in the eoncealnienf. 
or removal thereof, or dishonestly releasing finy demand or cliiim to 
which the offender is entitled (s. 444). 

A person commits ‘mischief’ if he 

(1) with intent to cause, or knowing that he is 
likely to cause, wrongful loss or damage to (a) the 
public, or (b) any person. 

(2) causes (a) the destruction of any property, or (b) any such change 
in any property, or in the situation thereof, as destroys or diminishes its 
value or utility, or affects it iniuriously (s. 425). , 

The offender need not intend loss or damage to the owner. The pro- 
perty may belong to the offender, or to him jointly with others (Expln.) 
[.‘1 months, or fine, or both (s, 426) ■[. , 

A man may commit mischief on his own property to cause wrongful 
loss to some person. If a person docs any act amounting t,o mischief in 
the exercise of a bona fide claim of right he cannot be convicted of this 
offence. An act done through neglfgeiiee will never a)nount to mischief. 
Mischief cannot be committed in respect of a'*rcs millms, o.g., killing n 
hull set free. » 

The aggravated forms of mischief arc ns follows 

1. Committing mischief, and thereby causing damage, to the amount 

of 60 rupees (s. 427). ^ 

2. Mischief by killing, poisoning, rendering useless, or maiming any 
animal of the value of 10 rupees (s. 428). 

3. Mischief by killing, poisoning, maiming or rendering useless any 
elephant, camel, horse, mule, buffalo, bull, cow or ox or any other animat 
of the value of Rs. 50 or upwards (s. 429). 

4. Mischief by injury to works of irrigatioii-or by wrongfully dimi- 
nishing the supply of water for agricultural purposes or for food, or drink, 
or cleanliness (s. 430). 

3, Mischief by injury to public road, bridge, river or channel, so us 
to render it impassable or less safe for travelling or conveying property 

(s. 431). 

6. Mischief by causing inundation or obstruction to public drainage 
attended with damage (s. 432). 

7. Mischief by destroying, or moving or rendering less useful a light- 
house or sea-mark or by exhibiting false lights (s. 433). 

8. Mischief by destroying, moving, or rendering less useful any land- 
mark fixed by the authority of a public servant (s. 434). 

9, Mischief by fire or explosive substance with intent to cause damage 
to the amount of Rs. 100 or upwards or where the property is agricultural 
produce — ten rupees or upwards (s. 435). 

10, Mischief by fire or explosive substance with intent to destroy any- 
building used as a place of worship, or human dwelling, or as a place for 
the custody of property (s. 436). 

11, Mischief with intent to destroy or make unsafe a decked vessel 
or a vessel of 20 tons burden (s. 437). 
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12. Mischief or attempt to commit mischief with fire or any explosive 
substance (s. 438). 

18. Intentionally running a vessel aground or ashore with intent to 
commit theft or misappropriation of property (s. 439). 

14. Mischief committed after preparation made for causing to any 
person death, hurt, or wrongful restraint, or fear of death, hurt, or 
wrongful restraint (s. 440). 

A person commits ‘ criminal trespass ’ if he 

, (1) enters into or upon property in the possession 

of another, 

•(2) with intent to commit an offence, or 

(8) to intimidate, insult, or annoy any person in possession of such 
property ; or 

(4) * having lawfully entered into or upon such property unlawfully 
rrtnains there, 

(a) witli intent to intimidate, insult, or annoy any such person, 

or • 

(b) with intent to qommit an offence (s. 441) [3 months, Rs, 500, 

^ or both (s. 447) ). 

•Trespass can only be committed in respect of immovable corporeal 
property. The essence of the offence is the intention with which it is 
(snnmittcd. A person entering on the land of another in the exercise 
of a borAi fide claim of right will not be guilty though the claim is 
unfounded. But if the entry is made with intent to annoy it does not 
matter whefhfr it was made under a elaim of right. The annoyanee 
must be such as"would affect an ordinary man, not what would specially 
and exclusively annoy a particular individual of a queer temperament. 

The pr®perty must be in the actual possession of a person other than 
the trespasser. It is de facto and not de jure possession that is necessary. 
The person in possession may be an individual or a corporate person. 

Tlie entry must be to commit an offence as defined in s. 40, and not 
any unlawful act. Thus entering an exhibition building without a 
ti(“ket docs not amount to criminal trespass. 

iimiBc-tmpaM. A j)crson eomnjits ‘house-trespass’ if he 

(1) commit crinunal trespass 

(2) by entering into, or remaining in 

(fl) any building, tent, or vessel used as a human dwelling or 
(b) any building 

(i) used as a place of worship, or 

(ii) as a place for the custody of property (s. 442). 
Introduction of any part of the trespasser’s body is sufficient (Expln.). 

jl year, or Ks. 1.000, or both (s. 448) ]. 

The following are aggravated forms of this offence : — 

1 . House- trc'sjjass in order to the commission of an offence punishable 
with death (s. 449). 

2. House-trespass in order to the commission of an offence punishable 
with transportation for life (s. 4-'»0). 
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8. Hoi!tse>trespass in order to the commission of an offence punishable 
with imprisonment (s. 451). 

4. House- trespass after preparation made for causing hurt, as sault, or 
wrongful restraint to any person, «or for puttiig any person in fear of 
hurt, assault, or wrongful restraint (s.'452). 

‘Lurking house-trespass’ is house-trespass, after taking precautions to 
conceal such house-trespass from some person who 
^ utidng home ties- right to exclude or eject the trespasser from 

the building, tent, or vessel which is the subject of 
the trespass (s. 443). [ ‘2 years and Me (s. 453) ]. 

Whoever commits lurking house-trespass after sunset and befojre 
sunrise is said to commit ‘ lurking house-trespass’ by night (s. 444). ' 

[ 8 years and fine (s. 456) ]. 

Hoiue breaking. A person is Said to commit ‘house-breaking’ if he 

(а) commits house- trespass, and effects his entrance into the house, or 

(б) if being in the house for committing an offence, or ^ter commit- 
ting an offence, quits it in any of the following ways — 

(1) Through a passage made by himself, or by any abettor of the 
house-trespass, in order to the conunitting of the house-trespass. 

(2) Through any passage not intended by any person other than 
himself, or an abettor of the offence, for human entrance, or through ahy 
passage to which he has obtained access by scaling or clipibing over any 
wall or building. 

(8) Through any passage which he, or any abettor of tHe house- 
trespass, has opened, in order to the committing of the house-trespass by 
any means by which that passage was not intended by <hc occupier of 
the house to be opened. 

(4) By opening any lock. 

(5) By using criminal force, or committing an assault, or b^ 'threaten- 
ing any person with assault. 

(6) By any passage which he knows to have been fastened against 
such entrance or departure, and to have been unfastened by himself, or 
by an abettor of the house-traspass (s. 445). [‘2 years and line (s. 453) ]. 

House-breaking after sunset and before suimse is said to be ‘ house- 
breaking by night’ (s. 446). [8 years and line (s. 456) j. 

The following are aggravated forms of the offence of lurking house- 
trespass and house-breaking : — 

1. Lurking house-trespass or house-breaking in order to the com- 
mission of an offence punishable with imprisonment (s. 454). 

2. Lurking house-trespass or house-breaking after preparation made 
for causing hurt to any person (s. 455). 

8. Causing grievous hurt or attempting to cause death or grievous 
hurt to any person whilst committing lurkmg house-trespass or house- 
breaking (a. 459). 

The following are aggravated forms of the offence of ‘lurking house- 
trespass by night’ and ‘house-breaking by night ’ : — 

1. Lurking house-trespass or house-breaking by night in order to the 
commission of an offence punishable with imprisonment (s. 457). 
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2, Lurking house-trespass or house-breaking by night, after prepara- 
ti(»n made hu’ causing hurt to any person (s. 458). 

All persons jointly erfneemed in lurking house-trespass or house- 
breaking by night are punishable whf-re death or grievous hurt is caused 
by one of them (s. 460). 

liishonestly breaking oi>en a receptacle containing property is punish- 
able (8. 461). The punishment is much more severe when such act is 
I'onunittcd by u person who is entrusted with its custody (s. 462). 

Chapter XVIII deals with offences relating to documents and to trade 
and property marks. 

.A person commits forgery if he 

Vorjen. (1) makes any false document, or part of a 

Chap. XVI 11 . document, 

(2) • with intent 

, (a) to cause damage or injury to the public or to any person, or 

(b) to support any claim or title, or 
(e) to cause any person to part with property, or 
{d) to enter into any express or implied contract, or 
(e) to commit fraud, or that fraud may be committed (s. 463). 
|2r,ycaTS, or line or both (s. 465) ]. Using as genuine a forged document 
IS punishable likewise (s. 471). 

A jicrson is said to make a false document. — 

I. If he dishonestly or fraudulently (a) makes, signs, seals, or executes 
a dociunent, or part of a document, or makes any mark denoting the 
execution of a< document, 

(ft) with the intention of causing it to be believed that such document 
or part of a document was made, signed, sealed, or executed 

(i) by, or by the authority of a person by whom, or by whose 
• authority he knows that it was not made, signed, sealed, or 

executed, or 

(ii) at the time at which he knows that it was not made, signed, 
scaled, or executed. Or 

II. If he dishonestly, or fraudulently, without lawful authority by 
cancellation or otheiw'ise, 

(o) alters a document in any material part thereof. 

(ft) after it has tieeii made or executed either by himself, or by 
any other person, whether such person be living, or dead 
at the time of such alteration. Or 

III. If he dishonestly or fraudulently causes any person to sign, seal, 
execute, or alter a document, knowing that such person 

(a) by reason of uiisoundness of mind, or intoxication cannot, or 
(ft) by reason of deception practised upon him, does not know 
the contents of the document, or the nature of the altera- 
tion (s. 464). 

A man’s signature of his own name may amount to forgery (Explan.l). 
But this must have been done in order that it may be mistaken for the 
signature of another person of the same name. Making a false document 
m the name of a tictitious person intending it to be believed that the 
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document was made by a real person, or in tiie name of a deceased 
person, intending it to be believed that the document was made by that 
person in his lifetime may amount to forgery (Expln. 2). A false 
document made wholly or in parP by forgery is designated ‘a forged 
document’ (s. 470). 

It is not an essential quality of the fraud mentioned in the section that 
it should result or aim at deprivation of poperty. 'Qig offence is com- 
plete as soon as a document is made with intent to commit a fraud. 
But the false document must appear on its face to be one which, if-true, 
would possescs some legal validity or must be legally capable of effecting 
the fraud intended. A witing, though not legal evidence of the matter 
expressed, may yet be a document if the parties framing it believed and 
intended it to be evidence of such matter. It is not necessary that the 
docimient should be made in the name of a really existing persoq. 

Counterfeiting a document to support a legal claim will amount to 
forgery. Antedating a document or inserting a false date ip it constitu- 
fos forgery. 

A general intention to defraud,' without the intention of causing 
wrongful gain or loss to any particular person, is sufficient. There must, 
however, be a possibility of some person being defrauded. A man may 
have an intent to defraud and yet there may not be any person who could 
be defrauded by his act. , 

If several persons combine to foi'ge an instrument, and each takes a 
distinct part in it, they are nevertheless all guilty. 

It will amount to forgery even though the fabricated document 
purports to be a cojiy of another document. '* 

Personation at an examination will amount to forgery as well as 
cheating. 

Leading cases : — R. v. Abbas AU. s 

R. V. Laiit Moban. 

R. v. Sbosbl Uhushan. 

R. V. Kotamraju. 

A document made to conceal a previous fraudulent or dishonest act 
amounts to forgery. But such faisilication is not forgery if it is only 
for the purpose of concealing a previous negligent act. 

The following are aggravated forms of the offence of forgery : — 

1. Forgery of a record of a Court of Justice or of a register of births, 
baptism, marriage or burial, or a certilicatc or authority to institute or 
defend a suit or a power of attorney (s. 464). 

2. Forgery of a valuable security or will (s. 467). 

8. Forgery for the purpose of cheating (a. 468). 

4. Forgery for the purpose of harming the reputation of any person 
(b. 469). 

Other offences relating to documents are : — 

1. Making or possessuig a counterfeit seal, plate, etc., with intent to 
commit forgery pimisbable under s. 467 (s. 4:72), 

2. Same as above when punishable otherwise (s. 473). 

3. Possession of a valuable security or will, known to be forged, with 
intent to use it as genuine (s. 474). 
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4. Counterfeiting a device or mark used for authenticating any docu- 
ment described in s. 467, or possessing counterfeit marked material 

(s. 475). 

6. Same as above when the documents are other than those described 
in s. 467 (8. 476). 

6. Fraudulent cancellation, destruction, defacement or secretion, 
etc., of a will, or an authority to adopt, or a valuable security (s. 477.) 

7. Falsification of accounts by a clerk or officer or servant with 
intent to defraud (s. 477 A). 

A mark used for denoting that goods are the manufacture or merchan- 

,• disc of a particular person is called a ‘trade mark,’ 

*’ ” ■ and in the Penal Code ‘trade mark’ includes 

(1) a trade mark registered under the Trade Marks Act, 1940, and 

(2) *any mark used in relation to goods for the purpose of indicating 
a ranncction in the course of trade t^tween the gc^s and some person 
having the ri^ht to use the mark (s. 478). 

A person uses a false trade mark* 

(1) if he (a) marks any goods or any case, package, or other recep- 
tacle containing goods, or (b) uses any ease, package or other receptacle 
with any mark thereon. 

(2) in a manner reasonably calculated to cause it to be believed that 
the goods so marked, or any goods contained in any such receptacle so 
marked, have a connection in the course of trade with a person with 
whom they have not any such coAhcction (s. 480). [1 year, or fine, or 
both (8. 482).'] 

Property in a trademark is the right to the exclusive use of some 
mark, name, or symbol, in comiectioii with a particular manufacture. 
If the same mark is used on a different article it is not an infringement of 
such right.' 

A mark used for denoting that movable property belongs to a 

Property-Mark. particular pcrsoii is called a ‘property-mark’ (8. 479). 

A person uses a false property -mark 

(1) if he marks any movable property or goods, or any case, package, 
or other receptacle containing movable property or goods, or 

(2) uses any case, package or other receptacle, having any marks 
thereon ; 

(3) in a manner reasonably calculated to cause it to be believed that 
the property or goods contained in any such receptacle so marked, belong 
to a person to whom they do not belong (s. 481) . fl year, or fine, or 
both (s. 482). J 

The function of a property-mark to denote certain ownership is not 
destroyed because any particular property on which it is impressed 
ceases to be of that ownership. 

Trade-tnark denotes the manufacture or quality of the goods to which 
it is attached, and property-mark, the ownership of them. 

The following offeiiees relate to counterfeiting any trade or proverty- 
mark used by a person : — 
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1, Counterfeiting any trade-mark or property-mark used by another 

(s. 483). 

2. Counterfeiting a mark used by a public servant to denote that any 
property has been manufactured bj»a particular person or at a particular 
time or place or that property is of a particular quality or has passed 
through a particular office or that it is entitled to any exemption (a. 484). 

8. Making or possession of any instrument for counterfeiting a 
trade-mark or property-mark (s. 485). 

4. Selling or exposing or possessing for sale or any purpose of trade 

or manufacture any goods or things with a counterfeit trade-mark or 
property-mark (s. 486). > 

5. Making a false mark upon any rcecpta(‘lc containing goods (unless 
without intent to defraud ) (s. 487). 

6. Making use of any false mark (unless without intent to defraud) 
(s. 488). 

7. Tampering with property-mark with intent to dause injury 

(8. 489). 

There are five offences relating to currency-notes and bank-notes. — 

Curmicy-noto and 1- Counterfeiting currency-notes or bank-notes 
bank-notca. (S. 489A). ' 

2. Selling, buying, or using as genuine, forged or equnterfeit cur- 
rency notes or bank-notes knowing the same to be forged or counter- 
feit (s. 489B). 

8. Possession of forged or counterfeit currency-notes or bank-notes, 
knowing or having reason to believe the same to be forged'or counterfeit 
and intending to use the same as genuine (s. 489G). 

4. Making or possessing instruments or materials for forging or 

counterfeiting currency-notes or bank-notes (s. 489D). • 

5. Making or using documents resembling currency-notes- or bank- 
notes (s. 489E). 

Chapter XIX treats of criminal breach of contracts of service. .Section 

Contnusu of •erv-ice. 4U0 which dealt with a breach of contract of service 

Chaii. XIX. during voyage or journey and s. 4',)2 with breach of 

contract to serve at a place wl.'cre a servant is conveyed at his master’s 
expense, are repealed by Act III of 1925. 

The only case in whicJi the Code now punishes a breach of contract is 
the following ; — 

Voluntarily omitting to perform a lawful contract to .attend on or 
supply the wants of a child, or an insane or a sick jierson, who is incap- 
able of providing for his own safety or of supplying his own wants 
(s. 491). [3 months, or Rs. 200, or both.] 

Ordinary servants, such as cooks, do not come within the purview of 
this section. 

Chapter XX deals with offences relating to marriage. 

.. The following two provisions relate to mock or 

M««geci»p.xx invalid marriages:— 

I. r. c.— S3 , 
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1. Cohabitation caused by a man deceitfully inducing^ belief of 
lawful marriage (s. 493). [10 years and fine]. 

2. Dishonestly or fraudulently going through a marriage ceremony 
knowing that no lawful marriage is thereby created (a. 496). [7 years 
and fine]. 

The latter offence differs from the former in the fact that in it the 
ceremony is gone through, which is valid on the face of it but invalid 
for some reason known to one party, or the other. The former section 
applies to deception practised by a man on a woman ; the latter applies 
to an offcnc'c by a man as well as by a woman. 

A person commits ‘bigamy’ if that person. 

, ( 1 ) having a husband or wife living, 

(2) marries m any case in which such marriage 

is void, 

(3) * by reason of its taking place during the life of such husband or 
vAfe (s. 494). [7 years and fine]. If the former marriage is concealed 
from the pc/son with whom the subsequent marriage is contracted, the 
punishment is ten years and fine (s, 495). 

There are two exceptions in which the second marriage is not an 
offen<‘e — * 

•(1) When the first marriage has been declared void by a Court of 
competent jurisdiction. 

(2) When flic husband or wife has been continually absent or not 
heard of for seven years, provided that the facts be disclosed to the 
person with whom the second marriage is contracted. 

This section only applies to Hindu and Mahoinedan women but not 
men, and to Christian and I'arsis of cither sex. 

The first maiTiuge must be a valid marriage. But a Mahomedan girl 
lias the ojilion, if hhia, to ratify, or if Sunni, to cancel, her marriage on 
teaching the age of jiubcrty if a person other than her father or grand- 
father has given her in marriage. 

Conversion of a Hindu wife to Mahomedanism or Christianity does not 
dissolve her marriage with her Hindu husband and if she marries a 
Mahomeilan or a Cliri.!tian she commits bigamy. But if a Hindu 
Christian convert having a Christian wife relapses into Hinduism and 
marries a Hindu woman, he cannot be convicted of bigamy because the 
Hindu law recogiiizcs polygamy on the part of the husband. But even 
if he is regarded us a Christian, his second marriage according to Hindu 
rites is no marriage at all. 

Leading eases : — R. v. Ram Kumarl. 

R. V. Uanga. 

R. V. Millard. 

It appears, however, that a Christian cannot by embra cing Mab om ed a- 
nisin mairy a second time during the lifetime of his fi^t wife. He 
cannot cast olf to the winds a cuiitracluai obligation by his own act. 

The rigour of the second exception is somewhat modilied in Tolson's 
case, which lays down that if the second marriage takes place wUhin 
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seven yeai^ under a hma fide belief based on reasonable grounds that 
the former consort is dead, no olfence is committed. 

A person commits adultery, if he “ 

(1) has sexuil intercourse with a person, 

(2) whom he knows or has reason to believe to 
be the wife of another man, 

(8) without the consent or connivance of that man, 

(4) such sexual intercourse not amounting to the ofFnece of rape 
(s. 497). [5 years, or fine, or both]. 

The inconstancies of a man are made punishable by this section, but 
not the inconstancies of a wife. The wife is not punishable as an abeitt/f. 

Taking or enticing away or concealing or detaining a woman, knowing 
or having reason to believe her to be married, from her husband, in order 
that she may have illicit interocurse with any man is punishable (8.*498). 
[2 years, or fine, or both]. 

A person is guilty of ‘defamation’ if he, 

Debmation. (l) by words/ either (a) spoken, or (fc) intended 

Chap. XXI. bg read, or 

(2) by signs or visible representations, 

(3) makes or publishes any imputation concerning any person, 

(4) intending to harm, or knowing or having reason to believe that 
such imputation will harm, the reputation of such person (;». 499). 
[2 years simple, or fine, or both (s. 500) ]. 

Defamation may be of a deceased person (Expln. 1.^ It may be 
concerning a company, an association, or collection of persons (£xpln.2). 
It may be by ironical expressions. 

An imputation harms a person’s reputation which, in the estimation of 
others, directly or indirectly, cither 

(1) lowers his moral or intellectual character ; or 

(2) lowers his character in respect of bis caste or calling, or his 
credit; or 

(8) causes it to be believed that his body is in a loathsome state, or in 
a state generally considered disgraceful (Expln. 4). 

The English doctrine that libel is an oil'encc because it tends to a 
breach of the peace is not adopted in the Code. The definition in the 
Code applies to words as well as writings. 

Spoken words, even if defamatory, do not amount to a crime under the 
English law, except when they are seditious, blasphemous, grossly 
immoral or obscene. The Penal Code makes no distinction between 
spoken and written defamation. Mor does it recognize the distinctions 
of English law whereby, under certain circumstances, words might be 
libellous if written, but are not slanderous if spoken. 

The defamatory matter must be published, i.e. commvmicated to a 
person other than the one defamed. According to the Eugfish law, if 
such matter is coiumuiiicated to the person defamed, it will oe sulficient 
for an indictment, if it is likely to provoke a breach of the peace. The 
person who makes the imputation intending to harm the reputation of 
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another, as well as the person who fvblishes it are alike gililty. The 
publisher need not be the maker of the defamatory matter. 

The )>ublisher of a ndWspaper is responsible for defamatory matter 
appearing in the newspaper whetherW knows it or not. But it will be a 
good justification to plead if such matter is published in his absence and 
without his knowledge and the temporary management of the paper was 
in competent hands. A newspaper published at one place and sent to a 
subscriber at another will be considered to have been published at the 
latter place. 

„ .. Any of the following defences may be set up 

Rxceptioim. -i, ^ 

. against a charge of defamation : — 

' 1. Imputation of any truth which the public good requies to b( 
made or published. 

52. • Opinion expressed in good faith respecting the conduct of a public 
servant in the discharge of his duties, or his character so far as it appears 
in that eondtict. 

8. Opinion expressed in good faith respecting the conduct of any 
person touching a public question, 'or his character so far as it appears 
in that conduct. 

*4. Publication of a substantially true report of the proceedings of a 
Court. 

Such report, cannot be published if the Court has prohibited it, or 
where the subject-matter of the trial is obscene or blasphemous. 

5. Oinnion exjircsscd in gowl faith respecting the merits of a caSc 
decided in a Court ; or the conduct of a party, witness or agent concerned 
therein ; or tlie character of such jrerson so far as it appears in such 
conduct. 

ti. U])inion expressed in good faith respecting the merits of a perfor- 
piancc siHhinitted by the author to public judgment ; or respecting tht 
author’s character so fur as it appears in such a performance. 

7. Censure passed in good faith by a person having lawful authority 
over another. 

8. Accusation preferred in good faith to a duly authorized person. 

y. Iiiijmtalioii made iu good faiUi by a person for the protection of his 

interest, or of any otlicr person, or for the jiublic good. 

llic privilege of judges, counsel, plcailcrs, witnesses, and parties 
conics under this exception, bo also, statements made in pleadings and 
reports to superior olUeers. 

Judge. — A judge cannot be prosecuted for defamation for words 
used by him whilst trying a case in Court, even though such words are 
alleged to be false, malicious, and without reasonable cause [Rama v. 
Smtamanya). 

Counsel oa Pleadeb. — The Madras High Court held in Sullivan v. 
HurUrn that no prc'ceedings can be insutuied against a counsel or pleader 
for uttering words that are defamatory, or are calculated to hurt the 
feelings ol others, or are absolutely devoid of all solid foundation. This 
case has been doubted in a xiiue-h taler decision in which it is held lliat 
in the case of a laW) er good faith is to be presumed imtil bad faith is 
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proved by* proof of private malice when the Court w'ill interfere {Mir 
Anwarrudin v. Fathim Bai). 

The Bombay High Court has held that so long as an advocate acts on 
his instructions he has the fullest liberty of speech {Bhaiahankar v. 
Wadia). Where express malice is absent the -advocate or pleader is 
protected (In re Nagatji ; PutshoUamdas). 

Tlie Calcutta High Court has held that advocates have no absolute 
f>rivilege. But unless a counsel or pleader is actuated by improper 
motives he is protected. If bad faith is proved in putting questions to 
witnesses he is liable. There must be evidence that he was actuated by 
irapioper motives and not by a desire to further his client’s interest. 

The Patna High Court has held that the privilege is not absolute l>at 
<][ualified and the burden is on the prosecution to prove absence of good 
faith. 

The Rangoon High Court has held that the English law of absolute 
privilege does not apply to advocates. 

Witness. — The Bombay High Court has held in a fu*ll bench case 
that relevant statements made by a witness on oath or solemn aflirmation 
in a judicial proceeding arc not absolutely privileged on a prosecution for 
defamation, but arc governed by the provisions of this section (Bai 
Shanta v. Vmrao). 

The Calcutta High Court has laid down that such statements should 
be relevant to the inquiry ( Woolfun Bibi v. Jerasat Sheikh). If a witness 
voluntarily makes defamatory statements he will be guilty {llaidar AH v. 
Abru Mia). 

The Madras High Court is of opinion that statements of h witness made 
in the witness box are absolutely privileged. If they are false the 
remedy is by indictment for perjury, and not for defamation {Manjaya 
V. Shesha Shetti). ■* 

The Allahabad High Court has held in a full bench case that a witne!>.s 
can be prosecuted for defamatory statements concerning a person unless 
he shows that the statements fall under one of the exceptions to this 
icction (Ganga Prasad). 

The former Chief Court of the Punjab had adopted the view of the 
Calcutta and Allahabad High Courts. 

The Nagpur High Court has followed the Bombay, Calcutta and 
Allahabad High Courts and held that a witness is not entitled to absolute 
privilege. (ChoteUd's case). 

Party. — The Bombay High Court has held that relevant statements 
made by an accused are not absolutely protected, but .arc governed by 
(he provi.sions of s. 499 {Bai Shanta v. Vmrao). 

The Madras High Court lias held that if an accused puts any question 
while defending himself, the question cannot be mode the subject of a 
prosecution for defamation {Hayes v. Christian). Statement in answer 
to a questioq by the Court is not absolutely privileged {Tirwenga^ 
Mudali's case). If a defamatory statement is made before an officer who 
is neither a juducial officer nor a Court, e.g., a Registration Officer, such a 
statement is not absolutely privileged.. (Krishnamal's case). 
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The Calcutta High Court has ruled in a full bench case that a defama* 
tory statement on oath by a party falls within s. 499 and is not absolutely 
privileged {Satis Chandrd Chakravarti v. Ram Doydl De). 

The Allahabad High Court holds life view that a suitor is not absolute- 
ly privileged. 

ITie Rangoon High Court has held that a party who gives evidence on 
his own behalf in a judicial proceeding may be prosecuted for any 
defamatory statement made in the course of his evidence. 

Pleadings. — ^Defamatory statements in applications, pleadings and 
affidavits are not absolutely privileged. 

,The Bombay High Court has held that statements made in a written 
sfatement filed by the accused are not absolutely privileged. According 
to the Allahabad High Court any statement made in an application in 
good fciilh is protected. 

.The Calcutta and Patna High Courts have held that defamatory 
statements in a plaint or an affid.avit are not absolutely privileged. But 
the decisions of the Calcutta High Court are not unanimous on the point 
whether statements in a complaint to a Magistrate are absolutely 
privileged or not. 

yhe Madras High Court has in a full bench case held that a defamatory 
statement in a complaint to a Magistrate is not absolutely privileged. 
{Tirunertgada Mudfili’s case). 

The foj'nicr Chief Court of the Punjab laid down that such statements 
were not absolutely privileged. 

Ihe Bangoqp High Court has taken the same view as the other High 
Courts. 

10. Caution intended in good faith for the good of the person to whom 
it is convjiyed or of some person in whom he is interested, or for public 
good. I 

Other offeiioce. Thc following acts also are made punishable : — 

1. Printing or cngrai'ing matter known to be defamatory (s. 501). 

2. Hale of printed or engraved substance containing defamatory 
matter (s. 502). 

A })crson eoinmits ‘criminal intiniidatHm’ if he 

(1) threatens another with any injury 
tiou"™ hap. (*'■) to liis person, reputation or property, or 

(h) to thc person, or reputation of any one in 
whom that person is interested. 

(2) with intent 

{a) to cause alarm to that person, or 

(b) to cause that person to do any act which he is not legaDy 
bound to do, or omit to do any act which that person is 
legally entitled to do, 

(8) as thc means of avoiding thc execution of such threat (s. 503). 
[2 years, or fine, or both]. 

If thc tlu-eat be to cause (1) death or grievous hurt, (2) the destruction 
of any property by fire, (8) an offence punishable with death, transports- 
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ti®n, or 7 years* imprisonment, then 7 years, or fine, or both (s. 506). 
[If intimidation is caused by an anonymous communication, then 
additional imprisonment for 2 yeare {s. 507) ]*. 

‘Criminal intimidation’ is closely analogous to ‘extortion.’ In the 
former the immediate purpose is to induce the person threatened to do, 
or abstain from, something which he was not legally bound to do or omit; 
in the latter, the purpose is filthy lucre by obtaining property. In 
‘criminal intimidation’ the threat need not produce the effect aimed at, 
nor should it be addressed directly to the person intended to be influence- 
ed. If it reaches his ears anyhow the offence is complete. 

The following two provisions relate to insult offered to persons other 
than public servants — * 

1. Intentional insult with intent to provoke a 
breach of the peace, or to cause the commission of 
any offence (s. 504). _ • 

(2) Uttering any word, or making any sound or gesture, 'or exhibiting 
any object, intending to insult the. modesty of a woman or intruding 
upon the privacy of a woman (s. 509). 

statemmfai eonduc- Making, publishing or circulating, any statement, 
iog to mischief. rumouT, or report ' 

(1) with intent to cause any officer, soldier, sailor o^ airman in the 
Army, Navy or Air Force, to mutiny, or to disregard or fail in his duty, 
or 

(2) with intent to cause fear or alram to the public whereby any 
jicrson may be induced to commit an offence against the Stale or public 
tranquility, or 

(8) with intent to incite any class of persons to commit any offence 
against any other class is made punishable (s. 505). [ 2 ycai« , or fine, 
or both ]. The offence is nt)t <'ommitted if such statt'tncnf, etc., fs 
true and there is no such intent as aforesaid. 


Act or omission caused by inducing a person to believe that he will be 
rendered an object of Divine disj^lcasurc if he does 
Divine displenturc. things whioh it is the object 

of the offender to cause him to do or omit, is punishable (s. 508). [1 
year, or fine, or both]. i, 

Intoxication alone is not made punishable by the Code. But a person 
who in a state of intoxication ajipears in any public 
Intoxication. pliicc, or in any place which it is a trespass in him to 

enter, and there conducts himself m such a nmnner as to cause annoyance 
to any person is liable to punishment (s. 510). [24 hours, or Rs. 10, or 
both.] 


The last Chapter deals with attempts to commit offences. Attempting 
, to commit or causing to lie committed an offence, 
punishable by the Code with transportation or 
imprisonment, and in such attempt doing any act 
towards the commission of the offence is — where there is no express provi- 
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sion for thf punishment of such attempt — punishable with transporta- 
tion or imprisonment up to half the term provided for the offence itself, 
or the fine provided or bflth (a. 511). 

Ev'cry commission of a crime has three stages— 

(1) intention to commit it ; 

(2) preparation for its commission ; and 

(3) a successful attempt. 

Merc intention to commit a crime, not followed by any act, does not 
constitute an olfcncc. The will is not to be taken for the deed unless 
there be some external act which shows that j)rogress has been made in 
the direction of it or towards maturing and effecting it. 

Preparation consists in devising means for the commission of an offence. 
The section docs not punish acts done in tlic mere stage of preparation. 
Mere yreparation is punishable only svhen the preparation is to wage war 
against the King-Emperor (s. 122), or to commit dacoity (s. 399). 

Attempt is,th(‘ direct movement towards the commission after the 
preparations arc made. To constitute the offence of attempt there must 
be an act done with the intention of committing an offence, and for the 
purpose of committing that offence, and it must be done in attempting 
tin; commission of the offence. An attempt can only be manifest^ by 
acls which would end in the consummation of the offence, but for 
intcr^’cntion oC circumstances independent of the will of the party. 
An attempt is possible even when the offence attempted cannot be 
isinunitted ; as when a person intending to pick another’s pocket thrusts 
his hand into Jhe jiockct but finds it empty. 

If the attempt to commit a crime is successful, then the crime itself is 
commirted ; but where the attempt is not followed by the intended 
consequences s. 511 applies. 

Leading : — R. v. Ramsarun. 

R. s. MacCrea. 

R. >. Mangeah. 

R. V. Peterson. 

R. V. Baku. 
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Qiiestuiiu, 'Effected Jtom papers set at late enminations. 


CHAPTER 1. 

1. Under what oircumstanoea may an offence committed outaide British IndLa 
be tried as an offence committed in British India 1 See ss. It and 4. 

2. Describe the jurisdiction of the Indian High Courts in cases of offedjses 
committed outside British India (a) on land, and (6) on the high seas. See Com 
meat on s. 4. 

3. WliRt is extradition and what are the conditions for granting it? Com- 
ment on ss. 3 and 4. ' 


CHAPTER II. 

• 

4. Uciuic — Person (s. 11), Public (s. 12), Servant of the Queen (s. 14), Judge 

(8. 10), Court of Justice (s. 20), Public servant (s. 21), Movable property (s. 22). 
Wron^ul gain and wrongful loss (s. 23), Dishonestly (s. 24), Fraudulently (s. ■25). 
Cotmterfeit (s. 28), Document (s. 20), Valuable security (s. 80), Act and Omiilbion 
(g. 33), Voluntarily (s. 30), Offence (s. 40), Special law (s. 41), Local law (s. 42). 
Illegal and “ liegally bound to do ” (s. 43), Injury (s. 44), Vessdl (». 48), Good faith 
<8. 52i. > 

5. What is the law in the Penal Code as to illegal omissions V Sec s. 32. 
wd. What is the law regarding joint offenders f See ss. 84, 85, 88. 

If two persons commit the same act, can they be guilty &t different offences 
m respect of that aci ? Sec s. 38. 


CHAPTER III. 

8. By whom, and tor what, may a sentence of death and of transportation for 
life be commuted under the Penal Code t Sec ss. 54 and 55. 

0. What IS tlie distinction made in the kind of punishment to which an Ameri- 
can or European must be sentenced when the offence of which he is convicted is 
IMmisbable with transportation ? Sec s. 56. 

10. Wliat sentences oi transportation can be passed under the provisions o1 
Ihe Code ? See ss. 50, 121A, 124A, and 511. 

11. In what cases may transportation be awarded instead of imprisonment? 
See s. 50. 

12. Is there any limit to fine where no sum is expressed to which such fine ma> 
extend f See s. 63. 

18. IVhat are the provisions of the Penal Code with regard to character and 
duration of the sentence of imprisonment in default of payment of fine? Set 
sS. 64, 66, 60, TO. 

14. State fully the law of cumulative penalties as stated in the Penal Code 
and illustrate it by cases. Sec s. 71 and Comment thereon. 

1. 'i What rules arc laid down for assessing punishment for offences 

(a) Committed in one transaction. 

(b) Falling within two definitions ot the Code. 

(c) Maule up of acts which are offences themselves ? 

16. What is the law regarding solitary confinement? See ss. 78, 74. 

17. Doe.s s. 75 authorise a Magistrate to pass an enhanced sentence? Sec 
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CHAPTER IV. 

18. Under what rircumstances is a man justified in committing acta which 
would otherwise be offences ? *See p. 50, General Exceptions. 

10. When is the belief of legal justiflcdtion a good defence ? See ss. 76, 77, 
78 and 70. 

20. To what extent may ignorance or mistake of an essential fact be pleaded 
xis a defence to a criminal charge 7 See ss. 70 and 79. 

21. IVhat do you mean by an act of State? Can an act originally WTOngftll 
become an act of State by subscoucnt ratification ? See Comment on s. 70. 

22. To what extent, if at all, and subject to what limitations, if any, will a 
mistake of fact afford a valid defence ? See s. 70. 

2.1. Wlien is an act excusable on the ground of its being done by accident or 
misfortune 7 Sec s. 80. 

i/k. Quote the section which authorizes a choice of evils. See s. 81. 

26. In what cases is mens Tea not an essential ingredient in an offence ? See 

p. 66. 

26. Vp to what age is a child supposed to be doli ineapaxi From what age 
Joes his criminal liability begin ? Discuss briefly the Indian law on the subject, 
pointing out the difference, if any, in the law of England. See Comment on s. 82. 

27. Where dbes the Code follow the maxim malitia supplet aetatem (malice sup- 
plies defect of years/? Sees. 83. , 

28. State the law with regard to offences committed in a state of intoxication. 
See ss. 8.6 and 80. 

2i>. flow far does consent of the person to whom, and upon whom, an act u 
done, take away the act from the category of offences, if without such consent it 
would be an offence ? See ss. 87, 88, 80 aud 01. 

80. On what pr'iiciple dot's law give protection to a medical man who causes 
death by a tlaiigerous 0])eratiun ? See Conuiient on s. 88. 

31. Mention some cases in which, even without the consent of the party affected, 
.m act would nut be an offence if done in good faith. See s. 92. 

82. Wlicn is a^coiiscnt invalid ? See s. 90. 

33. If it is shown that a communication made to a person has caused harm to 
sucli persdn, wluit is a good defence ? Sec s. 93. 

34. In what rases will a plea of compulsion or necessity be a sufficient defence 
against a chgrgc of criiiiinal offence ? .Sw s. 94 and Comment thereon. 

jl5. How tir do threats prevent acts done by the person threatened from being 
in offeni-e ? • See s. il4. 

86. E.splain w'ith referenrs' to any of the provisions of the Penal Code the maxim 
lU iMiiiiwiis lion curat Icjc. See s. 9."). 

87. Slate concisely the law regarding the right of private defence as laid down 
in the Penal Code, See ss. 90. 97 and 98. 

38. IMiul aie the acts ng.iinsl which there is no right of private defence? Se« 
s. 99. 

39. Arc there any limitations to the right of self-defence ? See s. 99. 

40. Under what cireuiiislaiiees does the right of private defence of the body 
extend to causing dcalli ? See ss. 100 and lol. 

41. ‘"He who pie'serselh Ids own life at the expense of another man's is ex- 
■■usiiblc through unavoidable necessity.” Exaniine the correctness of this state- 
ment explaining how far it is true at the present time. See s. 100. 

42. I'ndcr what circumstiinrcs does the right of private defence of property 
extend to causing death ? See s. 103. 

43. IVhen docs the right of private defence of property coninience and how 
long docs it eoiitiiuie? See s. 103. 
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CHAPTER V. 

44. is abetment? Give a brief account of tbe provisions of the Penal 

Code relating to the abetment of offences. See ss. 107 and 108. 

46. Refer to the provisions of the £ode which provide for the punishment of 
a ‘Principal in the second degree.’ See s. 114. 

48. State under what circumstances an abettor may be punished for an offence 
different from that which was abetted. See ss. Ill and 113. 

47. Is conspiracy a substantial offence under tbe Indian criminal law ? What 
is the difference between the Penal Code and the English law in t^ respect? See 
s. 120A. 


CHAPTER VA. 

47A. Define the offence of criminal conspiracy. How is it punishable ? ijee 
ss. 120A and 120B. 


CHAPTER VI. 

48. Classify the offences against the State. See p. 05. 


CHAPTER VII. 

49. Summarize the offences relating to the Army, Navy and Air Force. See 
Summary, p. 4S8. 


CHAPTER VIIL 

50. What is an unlawM assembly ? What are tbe circumsihnces which would 
constitute an assembly an unlawful assembly ? See ss. 141, 142, and 143. 

51. Explain the several ingredients of the offence of rioting. See ss. 140, 147. 
and 148. 

52. When two opposite factions commit a riot, can they be'^aid to form one 
unlawfhl assembly ? If so, can they be tried jointly ? See Comment or| s. 148. 

58. Describe the offence to esUablish which tlie prosecution should adduce 
evidence to prove that the accused acted (1) * malignantly or wantonly ’ and (2) 
* malignantly.’ See ss. l.'>3 and 270. # 

54. What provisions, if any, are there in the Penal Code especdilly affecting 
persons who own, occupy, or have an interest in land? See ss, 154, ISS and 156. 

55. What is an Affray ? See s. 160. 

56. Distinguish between Riot and Affray. See p. 123. 


CHAPTER IX. 

57. What are the provisions as regards wilful omission or evasion of the per* 
formance of a public duty ? See ss. 172, 176 and 187. 

58. Wliat are the oUences which may be committed by refusing to give true 
information and how are they punishable ? See ss. 178-180. 

.59. What are the offences which may be committed by giving false information 
and how are they punishable ? Sec ss. 171, 181 and 182. 

60. What constitutes the offence of disobedience to an order duly promulgated 
by a public servant ? See s. 188. 


CHAPTER XI. 

61. What acts amount to offences against public justice ? See p. 148. 

62. Wlien is a person said to give false evidence ? See s. 19i. 

63. What is fabricating false evidence ? See s. 192. 

64. Specify the different offences created by the Penal Code with respect to 
eoUusive legal proceedings instituted for the purpose of defeating creditors. See 
as. 208-210. 
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6S. Distinguish beturren the ‘ making of a false charge ’ and ‘ institution oi 
criminal proeeedings.’ See s. 211. VMiat is the distinction between s. 182 and 
s. 21 1 of the Indian Penal Co^c ? See Comment on s. 211. 

60. Under what circumstances, if any^is it no offence to accept gratification 
in consideration for screening a person from legal punishment for an offence? 
'Dee Exception to s. 214. 

67. ilriefly stat<‘ the provisions of the Penal Code relating to an attempt to 
escape from custody. See ss. 224, 225, 22SA and 225B. 

68. You arc asked to prosecute A charged with the offence of offering resistance 
or illegal obstruction to his lawful apprehension by the Police. What proof would 
you adduce Y Sec s. 224. 

60. A person who was being taken before a Magistrate for the purpose of being 
uound over to keep good behaviour escaped from Police custody. Can he be punish- 
cdaindcT s. 224 ? Sec p. 185. 


CHAPTER XII. 

70. Define, ‘ Coin ' and ‘ Queen's coin.’ Sec s. 230. 

71. Can yoi;^assign any reason why heavier punishment is awarded for counter- 
feiting Queen’s coin than for counterfeiting any other coin ? See p. 100. 

72. Dcscrilie the various classes of o%nces relating to coin. See ss. 281-254. 

73. IVhal arc tlic offenws relating to the Government stamp? Sec ss. 255- 
268A. 


CHAPTER XIll. 

74. What arc tfic oflcnccs relating to Weights and Measures, and bow are thrj 
punishable*? .Sec s*.. 264 267. 


< IIAI»TER XIV. 

75. W hat is a Public Nuisance ? See s. 268. 

70. Wlii^t arc the offences affecting the public health? See ss. 260-278. 

,77. Wliak are the offences relating to public safety ? See ss. 278-280. 

78. Howdur docs the maxim volmli non fit injuria or in other words, the doetrim 
tf contributoiy negligence, apply in criminal cases ? See pp. 62, 247. 


CHAPTER XV. 

71*. What arc the oileiiccs relating to religion ? Sec ss. 203.298. 


CHAPTER XVI. 

80. Deiinc the scveial offences affecting human life dealt with by the Cock . 
•jee Chap. XVI. 

81. What is Culpable Homicide? -Sees. 200. 

82. When docs Culpable Homicide amount to Murder ? See s. 300. 

83. When docs Culpable Homicide not amount to Murder? See Exceptioii'- 
to s. 800. 

84. Is the discovery of the dead body absolutely necessary in a murder caw 
IQ India? Wliat was understood in England by corpus delieitil 'Sec s. 258. 

85. State ftiUy the circumstances under which the offence of murder can bi' 
reduced to one of culpable homicide not amounting to murder. Sec Exceptions 
tu s. 800. 
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86. Is t ttere any offence the attempt to commit which is punishable under the 
Code, but not the commission of the offence itself? See s. M8. 

'' 87. Define Thug. See s. Sll. 

88. Define Hurt. See s. SIO. 

, 89. What is Grievous Hurt ? See s^SZO. 

90. Distinguish between ' Wrongful Restraint ’ and * Wrongfiil Confinement. 
See a. 830. 

91. What are the aggravated forms of wrongful confinement? See ss. 848-848. 

92. Define Force ? See s. 840. 

08. What is Criminal Force ? See s. 840. 

04. What is Assault ? Sees. 851. 

95. What are the aggravated forms of the offence of Assault ? See ss. 853-857. 
06. Point out how you would determine whether an act causing death amount- 
ed to murder, culpable homicide not amounting to murder, voluntarily causing 
grievous hurt, or causing death by rash and negligent act. 

97. What are the ingredients of the offence of Kidnapping? Sec s. SOI. Is 

the consent of tlie party kidnapped to be taken into consideration ? See Com- 
ment on s. 301. , 

98. Define Abducting. See s. 302. How docs it differ from Kidnapping? 

.See Comment on s. 302. ' 

99. What are the aggravated forms of the offence of Kidnupping? See ss 
334-868 

lOU. State the provisions of the PenM Code as regards Slavery. See a, 871. 

101. What is rape? See s. 375. 


CHAPTER XVII. 

102. State in general terms the three classes of offences against property witli 

which Chapter XVII deals pointing out tlie distinguishing features of* each class 
See Suiiiniury. ' 

103. What are the offences against property punishable undcythe Indian Penal 
Code? Wlierein do they all resemble e.ich other? Classify them according to 
the nature of the property (movable and immovable or bothj to which they apply. 
.See Summary. 

1U4. Dehne Theft. See s. 878. ^ 

105. Discuss the question whether a husband can successfully prosecute hh> 
wife for stealing his property according as the parties are Kuropeun.!, Hindus, or 
.Uahomedans. See p. 803. 

loo. Compare the crime of Theft with the corresponding offence of Larceny 
under the English law. See p. 297. 

107. Give the aggravated forms of the offence of Theft. See ss. 380, 882. 

108. What constitutes Extortion ? See s. 383. 

109. Give the aggravated forms of the offence of Extortion. Sec ss. 885, 389. 

111). What are tlie ingredients of the oltencc of Robbery and Ducoity ? Set 

>.8. 390 and 391. 

111. Explain Criminal Misappropriation. See s. 403. 

Hit. What is Criminal Breach of Trust ? See s, 405. 

113. Give the aggravated forms of the oUenee of Criminal Breach of Trust 
See ss. 407-409. 

1 14. What is ‘ stolen property ’ and ‘ receiving stolen property ’ ? See ss. 410 
.md 411. 

115. Define Cheating. See s. 415. 

116. Under what circumstances would a misstatement by a shopkeeper in re- 
gard to the value of a quahty of an article which he sold amount to cheating ? See 
Comment on s. 415. 

117. Explain Cheating by Personation. See s. 416. 

118. What are the offences relating to fraudulent deeds and dispositions of 
property ? See ss. 421-424. 

119. Analyse the offence of Mischief. See s. 425. 
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120. Define Criminal Trespass. See s. 441. 

121. What U House-trespass 7 Sees. 442. 

122. What is Lurking House-trespass 7 See s. 448. 

12.'i. Df'scribe the several elements which go to make up the offence of House- 
breaking. See 8. 445. f 

124. Give the aggravated forms of the offence of House-trespass. See ss. 440- 
452. 

125. Give the aggravated forms of the offence of Lurking House-Treqtass or 
House-breaking. See ss. 454-459. 


CHAPTER XVIII. 

yjo. Define Forgery. See s. 403. 

127. Wliat constitutes “ False document *’ 7 See s. 404. 

12K. Explain the circumstances under which a man’s signature of his own 
name may amount to forgery. See Kxpln. 1 to s. 464 and illustrations (a) to (e) 
to that Explanation. 

un. What arc the aggravated forms of Forgery. See ss. 466 end 407. 

I.IU. V\ hat is Trade Mark 7 What is using a false Trade Mark 7 See ss. 478 
480. 

131. What is Property Mark 7 Wha%, is using a false Property Mark 7 See 
18. 470, 481. 


CHAPTER XIX. 

182. Mliat breaches of contract are punishable as criminal in India? See 
s. 491 , and Coiiinieul. 

133. What reasons do you assign for the departure from the ordinary rule that 
a breach of contract forms the ground for a chii action only 7 See p. 303. 


CHAPTER XX. 

134. Wliat is Bigamy 7 Sec s. 401. 

135. UnOcr what circumstances would a woman, who, in the lifetime of one 
hdsband, ninfrics another, not be guilty of bigamy 7 See Exception to s. 404. 

136. Define Adulteiy. See s. 4i)7. 

137. Distinguish ‘ Adultery ’ from ‘ Itape.’ See ss. 375, 407. 


CHAn’ER XXI 

138. Mliat is Defamation 7 See s. 400. 

139. Summarise the law of Defamation as laid down in the Code. See s. 490 
and Explanations and Exceptions. 

140. What are the exceptions which may be set up against a charge of defa- 
mation 7 See Exceptions to s. -tOO. 

141. In a charge of defamation is it a sufficient defence to prove 

(a) that the statement is true ; w 

(b) that it is copied from a newspaper, the editor of which has not been 
prosecuted for defamation 7 See Comment on s. 409. 

142. Mlmt is the law relating to the defamation of a corporation? See Ex- 
planation to s. 490. 

143. State flic chief points of dillerem'e between civil and criminal action for 
(lefumation. See Comment on s. 400. 

144. Can a brother-in-law prosecute another for defaming his* sister-in-law 7 
.See Conunent on s. 499. 
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CHAPTER XXII. 

145. Hefloe Crinunal Intimidation. See s. 503. 

146. State the provisions of the Code with regard to insult offered to persons 
other than public servants. See ss. 504 and 506. 

147. Is intoxication alone made punithable hy the Code ? What ore the essential 
ingredients of this offence t See s. 510. 


CHAPtER XXIII. 

148. What attempts to commit offences are punishable under s. 511 of the 
Code? What must be proved in order to support the conviction of an attempt 
under the section ? See s. 511. 

140. How would you distinguish ‘ preparation ’ from ‘ attempt ’ ? See Com- 
ment on 8. 511. 

150. Enumerate some of the attempts to commit offences which are punishable 

under the Code. See comment on s. 511. t 

151. Can a conviction he sustained for attempting an offence which wa^ in 
fact impossible ? See comment on s. 511. 
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Abandonment — 

, or exposure of child under 12 years of age; punishment for, s. 817, p. 255. 

Adduction, ss. 302, 804-3e0, pp. 283, 284-287. 

in order tliat the person abducted may be murdered, s. S04, p. 284. 

wrongfuUy confined, ■: 38.5, p. 284. 
of woman, in order to make her marry or seduce her, s. S80, p. 284. 

'inducing any wom.m by criminal intimidation to go from any place in ordei 
to forct* or seduce lier, s. 300, p. 284. 

procuration of minor girl under eighteen years by inducing her to go from 
any place or to do any act in orddt to force or seduce her, s. 808A, p. 288. 
importation of girl under twenty-one years from foreign country or any 
, State in India to force nr seduce her, s. 30011, p. 287. 

•of a person, to subject him to grievous hurt or slavery, s. 367, p. 287. 
concealing or keeping m confinement person abducted, s. 308. p. 287. 
of a child umler ten years, to take property from it, s. 309, p. 287. 
of married woman with criminal Intent, a. 408, p. 401. 

Abetment s. 107, p. 78. 

to constitute — it is not necessary tliat the act abetted should be committed, 

s. 108, E\pln. 2, p. 82. 
that the person abetted should be capable 
by law of committing an offence, 
s 108, Kxpln. 3, p. 82. 

of abeti^-nt is an ofTenee, s. 108, Expln, 4, p. 88. 

* does not require cune-ert between abettor and person committing the act. 
s. 108. expln. 5 , p. 83. 

of act constituting offenee, which, if eoiiiniitted beyond, would be an offence. 

if eummitted in, llntisli India, s. 108A, p. 83. 
general provisions legurdiiig punislmicnt for. ss. 100-118, pp. 85 92. 

Absconding— 

to avoid service of summons or otlicr proceeding, s. 172, p. 136. 

.Accident — 

act done by — or misfortune and without any ciiniinul intention or knowle^te. 
excluded from offenee, s. 80, p. 53. 

Accounts — 

failure to keep election, s. 171 I, p. 135. 
f.dsiUcatiun of, s. 477A, p. 384. 

Act, s. 33, p. 24. 

done by several persons with common intent, s. 34. p. 24, 

when eriimii.d and done by several persons, each being liable for, ss, 35, 37, 38. 
pp. 20. 27, 28. 

offente caused partly by — and partly by omission, s. 30, p. 27. 
when no offen'ie, see General Exceptions, Ciiup. IV, p. 48. 
word.s referring to, include illegal omissions, s. 82, p. 24. 

Admiralty jurisdiction, pp. 8, 11. 
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Adulteradcii— 

of food OT drink intended for sale, s. 272, p. 205. 

drugs or medicine, or sale of, when adulterated, ss. 27^^ 275, p. 200. 

Adultery, s. 407^, p. 400. , 

omission to prosecute for, does not imsolve the accused fr^m criminal liability, 
ss. 451, 457, pp. 362, 364. 
wife not punishable for abetment of, s. 407, p. 400. 

enticing or taking away, etc., married woman with critjj[,„i intent, s. 468, 
p. 401. 

Affirmation — 

solemn — included in the word “oath”, s. 51, p. 31. 

Affray, ss. 150, 100, p. 123. 

assaulting public officer suppressing an — , s. 152, p. 118, 
punishment for causing an affray by disobeying an ordc» ^ public servan’t 
s. 188, p.l46. 

Agent — 

liabilities of — of owner or occupier of land, not giving not.jpe police of riot- 
etc., ss. 154, 155, pp. 120, 121 . 

when liable to fine if riot, etc., is committed, s. 150, p. 122_ 
criminal breach of trust by — , s. 400, p. 330. 

Aid, s. 107, Expln. 2, p. 78. 

Air Force — 

offences relating to and committed by a person belongion to Chap Vi I 

p. 105. ^ > if- > 

Airman- 

abetment of assault by — on superior officer, ss. 133. 134, ]q(j_ 

desertion of, and insubordination by—, ss. 135, 136, 107. 

Alteration — 

made in a document, wTicn it amounts to forgeiy, b. 464, 357^ 

Animal, s. 47, p. 30. 

negligent omission to prevent danger from any — , s. 280, j,. 212. 
causing hurt or grievous hurt by means of, ss. 324, 826, pjj' 200,' 2k,l. 
mischief by poisoning, killing, maiming, etc., ss. 428, 420, pp_ 33^851. 

Anonymous communication — 

criminal intimidation caused by an — , s. 507, p. 420. 

Apprehension — 

of offender or person charged with offence wilfully negjppypg to aid in 

when bound to do so, s. 187, p. 146, 
preventing — by harbouring or concealing person, s. 216, p_ i7g_ 
public servant voluntarily omitting — , s. 221, p. 170. 

— of offender under sept(.pcc of Court, 
s. 222, p_ 

penalty for resisting or obstructing — of oneself, s. 224, p. 

another, 5. 225, p. 

omission of — ^by public servant, s. 225A, p. 188. 
resistance to lawful, — s. 225B, p. 184. 

Arbitrator — 

inclusion of — in the term “public servant", s. 21, p. 10. 
faEe evidence before an — , s. 102, p. 152. 

Army- 

offences relhting to — and committed by persons belongir,n to Chao VII 

p. 105. . 6 I r- • 

Arrest — 

penalty for resisting or obstructing — , ss. 224, 225, pp. IS't^ 132. 

r, p. c— 83 
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Assault— ss. 331, 358, pp. 274, 278. 

on Governor-General, Governor of any Province or Member of Couneil, with 
intent to compel or restrain exercise of any lawful power, s. 124, p. 89. 
abetting — ^by soldier, sailor or airman on superior oillcer, ss. 133, 184, p. 100, 
on public servant while suppressing riot, etc., s. 152, p. 118. 
mere words alone do not amount to — , s. 351 , Expln., p. 273. 
on public officer generally, s. 35.3, p. 275. 
with intent to outrage modesty of woman, s. .T.M, p. 376. 

dishonour person, s. 355, p. 277. 
in attempt to commit theft from person, s. 356, p. 277. 
to commit wrongful confinement, s. 357, p. 277. 
on grave provocation, s. 358, p. 277. 

Assembly— 

when it is ‘■unlawful,” s. 14 1 . p. 108. 

joining or continuing in — ^aflcr notice to disja-isc, .s, 151, p. 117. 

Assessor— 

iifclusion of —when us-,i<iting foiirtof Jii..tiee, in Icnu “publie servant,” s. 21 . 
/•y/A, p. 16. 

false ]jers«nation of—, s. 220, p. 179. 

Assistance — , 

omission to give — to public servant, ho« punishable, s. 187, p. 146. 
Association — 

• whether incorporated or not, included in word “person”, s. 11, p. 14. 
imputation against an — may be dcfaimitory, s. 499. Expln. 2, p. 4OS. 

Atmosphere — 

makihg, noxious, s. 278, p. 207. 

Attempt — ^ 

to wage war against the Queen or an ally of the Queen, ss. 121, 125, pp. 05, 103. 
t.-rongfully restrain or overawe Governor-General, Governor of any Ih-o- 
vince, or Member of Couneil in the exercise of lawful power, s. 124, 
p. 90. 

resftje prisoner of State or war, s. 130, p. 105. 
commit murder, s. 307, p. 249. 

culpable homicide, s. 808, p. 252. 
suicide, s. 300, p. 252. 
robbery, s. 393, p. 314. 

robbery or dacoity when armed with deadly weapon, s. 898, p. 816. 
an offence not otherwise expressly provided for, s. 511, p. 428. 
Bank-notes or Currency notes — See Cubrkncy -notes. 

Believe — 

“Reason to believe” : meaning of the term, s. 26, p. 21. 

Benefit — 

as to meaning of—, s. 92, Explanation, p. 66. 

Bigamy, ss. 494, 495, pp. 894. 300. 

Bill of exchange — 

endorsement on — is a document, s. 29, Expln. 2, ill., p. 22. 

valuable security, s. 80., ill., p. 28. 

Birth— 

eoneealment of, s. 818, p. 256. 
forging register of, s. 466, p. 377. 

Boundaries — 

ihiscbief by destroying or removing marks of, s. 434, p. 352. 
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Breach of the peace — 

insult intendedjto provoke — s. 504, p. 424. 

circulating false report 'with intent to cause — , s. 505, p. 425. 

Bribe- 

public servant or person expecting w be a public servant taking — , s. 101, 
p. 124. 

taking — for corruptly influencii^ public servant, s. 102, p. 12T. 

personaliy influencing public servant, s. 108, p. 127. 
public servant abetting the taking of a — , s. 164, p. 128. 

obtaining a valuable thing without consideration, etc., s. 105, 

p. 128. 

Bribery — 

at an election, meaning of, s. 171B, p. 132. 
punishment for, s. 171K, p. 134. 

Building — 

negligence in pulling down or repaiimg a — , s. 288, p. 212. 
what is a — , ss. 436, 441, pp. 353, 854. 

Candidate — 

meaning of — , at an election, s. I71A, p. 132. 
withdrawal of — , s. 171A, p. 132 

Carnal intercourse — 

against order of nature; penalty for — , s. 377, p. 294. 

Ceremonies — 

disturbing religious — , ss. 296, 297, pp. 220, 221. 

Certificate — 

issuing or signing a false — , s. 107, p. 159. 
using as true — known to be false, s. 198, p. 159. 

Cheating, ss. 415, 417, pp. 830, 344. 

by personation; deilnition of, s. 416, p. 343. 0 

with knowledge that wrongful loss may ensue to person whose interest oflender 
is bound to protect, s. 418, p. 8^. ' 

by personation; punishment for — , s. 419, p. 344. 
and dishonestly inducing deliveiy of property, s. 420, p. 344. 
forgery for the purpose of — , s. 408, p. 379. 

Child- 

act committed by — under 7 years, is no offence, s. 82, p. 57. 

— above 7, under 12 and of immature understanding is no 
offence, s. 83, p. 57. 

act done to — for benefit of — with consent of guitrdiun or in certain cases witli- 
out consent, no oRence, ss. 89, 92, pp. 63, 06. 
under 12 cannot “consent”, s. 00, p. 64. 
abetment of oflence committed by — , s. 108, ExpIn. 3, p. 82. 
unborn — offences relating to — , ss. 315, 310, p. 255. 
exposure and abandonment of -under 12 yeuis, s. 317, p. 255. 
concealment of birth of— by secret disposat of dead body, s. 818, p. 256. 
taking or enticing away fuiaie under 11 and female under 16) from lawful 
guardianship, s. 361, p. 278. 
abduction of — , ss. 362, 364-309, pp. 283, 284-287. 

under 10, kidnapping or abducting -with intent to steal from person, s, 308, 
p. 287. 

buying or selling — under 16 years of age for purjmses of prostitution, etc., 
ss. 872, 373, pp. 289, 200. 

breach of contract to attend on and supply wants of — , s. 401, p. 803. 

Claim- 

making a frauduledt — ^to property to prevent its seizure as forfeiture or in 
execution, s. 207, p. 164. 

making a false — ^in a Court of Justice, s. 260, p. 105. 
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Glasses — 

promoting enmity between—, s. 1S3A, p. 119. 

Clerk — ^ 

possession of property by— is possession by master, s. 27, p. 21. 
theft by — of property in possession of master, s. 881, p. 806. 
eriminal breach of trust by — , s. 408, p. 328. 
falsification of accounts by — , s. 477A, p. 884. 

Cohabitation — 

caused i>y a man deceitfully nuiking woman to believe she is married to him, 
s. 4<J3, p. 304. 

Coin, s. 230, p. 188. 

counterfeiting, etc., .and other oiTcnees relating to, how punishable, ss. 231, 284, 
PI>. 180, 100. 

Chining instrument — 

taking — from Mint, s. 245, p. 103. 

Communication — 

n>ade in good faith no offence, s. 93, p. 67. 

Cjpmmutatlon — 

of sentcnt;f of death or transportation for life; pow'cr of Government to order 
— witliout consent of offender, ss. 54-55, p. 35. 

Company — • 

whether incorjiorutcd or not, is included in the word “person,” s. 11, p. 14. 
imputation against a — may be defamatory, a. 409, Expln. IS, p. 403. 
Compounding of offences — 

taking gift for — , s. 213, p. 172. 
making gift fa induce — , a. 214, p. 173. 
in wliat cases Icgut, s. 214, exi-cption, p. 173. 

CompulAon — 

acts done under — excused except murder or treason, s. 04, p. 07. 
doctrine of,s. 04, p. 68. 

Compulsory labour — 

unlawful, s. 374, p. 292. 

Concealment — 

of desiCT to oomiuit olfcnce, ss, 118-120, pp. 92, 93. 

' by pumic servant of offence which it is his duty to prevent, s. 119, p. 02. 
of design of waging war, abetment of — , ss. 121-123, pp. 95-00. 
of escaped prisoner at State or wnr, s. 1.30, p. 10.5. 
deserter on board merchant vessel, s. 137, p. 107. 
projierty to avoid seizure, s. 200. p. 164. 
offender to screen him from punishment s. 212, p. 171. 
no offence if offender is liusband or wife of concealer, s. 212, Exception, p. 171. 
offence for accepting or giving gratification for — by offender, ss. 218-214, 
pp. 172, 173. 

offender who has escaped or whose apprehension has been ordered, s. 210, 
p. 176. 

of the birth of diild, by disposal of dead body, s. 318, p. 250. 
wrongful — of abducted or kidnapped person, s. 368, p. 287. 
of stolen property, s. 414, p. 335. 
of property, s. 424, p. 847. 

Confession — 

voluntarily causing hurt or grievous hurt to extort, ss. 381, 333, pp. 263, 204. 

wrongful confinement to extort, s. 348, p. 271. 

Confinement — 

by person hax-ing authority acting contrary to law, s. 220, p, 179. 

omission to place or keep in — by public servant, s. 221, p. 179. 

escape from — ; intentional or negligent suffering of— by public servant, s. 223, 

.. p. 181. 

wrongful — of kinapped or abducted person, s. 308, p. 287. 
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Consent— <* 

exclusion of certain acts done by — ^from category of offences, ss. 87, 89, 91, 
pp. 62, 6S, 65. 

when not valid, s. 90, p. 64. ' 

not required, when it cannot be obtained and act done in good faith is beneficial, 
s. 92, p. 66. 

Consideration — 

penalty on public servant obtaining valuable thing without — ^from person 
having official dealings with him, s. 105, p. 128. 

Conspiracy — See Criminal Conspiracy, Chap. VA, p. 94. 

for the doing of a thing when an almtment, ss. 107, 108, pp. yg, 82. 
to '.rage war against the Queen or to deprive the Queen of sovereignty or to 
overawe Government, s. 121A, p. 97. 

Contract of service — 

breach of — ^to attend and supply uants of helpless persons, a. 491, p. 898. 

Contempt of authority — 

of public servant. Chap. X, p. 135. 

Contempt of Court — , 

by insult and interruption during judicial proceedings, s. 228, p. 185. 
Conviction — * 

previous — ; its effect in increasing punishment, s. 75, p. 46. 

Corpse — 

offering indignity to human — , s. 297, p. 221. 

Gbunteithit, s. 28; p. 2f. , 

imitation need not be exact in order to constitute a — , s. 28, Expin. 1, p. 21. 
Court of Justice, s. 20, p. 16. ’ 

what ofiScers of a — are “public servants,” s. 21, fourth, p. 16 
acts done under orders of — arc not offences, s. 78, p. 50. $ 

absconding to avoid summons, etc., to attend a — , s. 17%, p. 130. 
preventing service, etc., of summons, etc., to attend a — , g. 173, p. iJo. 
neglecting to attend when ordered by — , s. 174, p. 137, 
not producing document in a — ^when ordered, s 175, p. 138. , 

neglecting to aid public servant in executing process of a—., g. I8V, p. 140. 
interrupting proceedings of a — , s. 228, p. 185. * 

forging record or proceedings of a — , a. 460, p. 877. 

Court-martial — 

trial before a — is a judicial proceeding, s. 193, Explanation 1, p. 155. 
Criminal breach of trust, ss. 405, 400, pp. 823, 824. 
by carrier, etc., s. 407, p. 828. 
clerk or servant, s. 408, p. 328. 
pubUc servant, banker, etc., s. 409, p. 380. 

Criminal conspiracy — 

definition of, s. 120A, p. 94. 
punishment for, s. 12QB, p. 95. 

Criminal force, ss. 850, 852, pp. 272, 275. 

to deter public servant from discharge of his duty, s. 858, p. 275. 
woman to outrage her modesty, s. 854, p. 276. 

dishonour a person otherwise than on grave provocation, s. 855, p. 277. 
in attempt to commit theft, s. 856, p. 277. 
wrong^iy to confine a person, s. 357, p. 277. 

Criminal intimidation, ss. 508, 506, pp. 422, 425. 

by anonymous jsommunications, s. 507, p. 426. 

Criminal misappropriation — 

of property, ss. 408, 404, pp. 817, 822. • 
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Criminal trespass s. 441, p. 854. 

“House-tttespass," ss. 442, 448, 451, pp. 358, 362. 

“Lurking house-trespass," s. 4M, p. 850. 

“House-breaking”, s. 445,' p. 360. 

“Lurking house-trespass or Iiouse-breuking", ss. 453, 455, 450, pp. 863, 865. 
“Lurking house-trespass by nigiit,” s. 454, p. 868. 

“House-breaking by night,” s. 4^6, p. 861. 

Currency-notes and Bank-notes, ss. 480A to 480E, pp. 801, 802. 
counterfeiting — , s. 480A, p. 391. 
using as genuine forged — , s. 480B, p. 391. 
possession of forged — , a. 480C, p.-801. 

making or possessing instruments for forging — , s. 480D, p. 802. 
making or using documents resembling, s. 48eE, p. 802. 

Cufi;>able homlride, ss. 200, 304, pp. 223, 244. 
attempt to conunit, s. 308, p. 252. 
when — is murder, s. 300, p. 220. 

by causing death of person other than the person whose death was intended, 
s. 801, p. 242. 

* causing death of quick unborn child by act amounting to — , s. 316, p. 255. 
by exposure of child, s. 317, p. 255. 

Cumulative punishment — * 

not to be awarded where single offence is made up of different parts, s. 71, 

p. 40. 

« * 

Guetody — 

escape from-—; intentional or negligent suffering by public servant, ss. 222, 228, 

pp. 180, 18 1 

escape jroin — ; or attempt to, ss. 225, 227, pp. 182, 185. 
harbouring person who has escaped from — , s. 216, p. 176. 

Dacoity, ss. 391, 395-308, pp. 813, 314-316. 

making prcpitration for — , how punishable, s. 300, p. 316. 
belonging to a gang of dacuits, how punishable, s. 400, p. 316. 
assembling for purpose of committing — , s. 402, p. 317. 

dishonestly ^ecei^^ng property stolen in the conunission of a — , s. 412, p. 385. 
Dpath s. 4(j^4>. 80. 

one of tke punishments unde Penal Code, s. 53, firft, p. 82. 
sentence of — may be commuted, s. 54, p. 35. 

causing — unintentionally with consent or for benefit, not an offence, ss 87 
88-89, pp. 62, 63 

right of private defence when extends to—, ss. 100-103, pp. 74, 75. 
caused by rash and negligent act, s. 304A, p. 244. 
of a quick unborn child, s. 310, p. 255. 

Decree — 

fraudulently suffering, or obtaining i.ssuc or execution of — for sum or property 
not due, ss. 208-210, p. 105. 

Defamation — 

what constitutes the offence of — , s. -MIO, p. 403. 
punishment for simple — , s. .^00, p. 400, 

printing or engraving matter known to be defamatory, 
s. 501, p. 422. 

selling printed or engraved substance having defamatory 
matter, s. 502, p. 422. 

privileges of Judges, counsel, pleader, witness, parties, etc., pp. 415, 416, 418 419. 
Definitions in Code subject to exceptions, s. 6, p. 14. 

Depredation — 

committing — on territories in alliance or at peace with the Queen, ss. 126, 127, 
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Deserters*- 

harbouring — or negligently allowing concealment of — on board ship, ss. 186, 
Dlaaffectlon — 

exciting — against Government. See Sedition. 

includes disloyalty and all feelings of enmity, a. 124A, Ex^in. 1 , p, loO. 
Diahonesty, s. 24, p. 10. 

Divine displeasure, act Induced by threat of, s. 508, p. 426, 

Doctrine of self-preservation, p. 55. ■ 
of necessity, p. 68 . 

Document, s. 20, p. 22 , 

public servant framing incorrect— to cause injuiy, s. 167, p_ 
omission to produce — when legally bound, s.i75, p. 1.S8. 
fabricating false evidence in — , s. 102 , p. 152 . 
dcstraction of — ^to prevent its proiluclion as evidcnc-c, s. 2^4 p, IQ 2 . 
false — ; what constitutes the making of a, s. 464, p. 867, ’ * ' 

forged — :what constitutes a forged — , s. 470, p. 370. 

Driving, rash and negligent, s. 270, p. 207. 

Drug, selling of, as a different drug, s. 276, p. 206. 

Orunkness, leading to misconduct in a public place, s. 510, p_ 427 , 

Election — 

offences relating to, ss. 171A to 171-1, pp. 132-135. 

“candidate”, meaning of, s. 171A..P. 132. 

“electoral right”, meaning of, s. 171A, p. 182. 
bribery in — , s. 171B, p. 132. 
undue influence at an, s. 171C, p. 133. 
personation at an, s. 171D, p. 134. 
punishment for bribery, s. i71E, p. 134. 

undue influence, s. 171F, p. 184. 
false statement in connection with, s. 171G, p. 184. 
illegal payment in connection with, s. 17111, p. 135. 
failure to keep account of, s. 171 -T, p. 135. 

Electoral right — 

meaning of, s. 171A, ( 6 ), p. 132. 

Emasculation — 

“is grievous hurt,” s. 320, p. 258. 

Enticing — 

minors, s. 861, p. 278. 
married woman, s. 498, p. 401. 

Escape — 

of offender from custody or whose apprehension has be^n ordered s 216 
p. 176. 

public servant allowing, suffering or aiding — of prisoner state or war 
ss. 128, 130, pp. 104, 105. ’ 

intentionally suffering— of person accused under 
ss. 221, 222, pp. 179, 180. ’ 

negligently suffering — of person charged 01 . convicted s 228 

p. 181. > • . 

making or attempting to make — ^from lawful custody, s. 234 , p, igl. 

Evidence — , 

refusal by party in suit to give — , s. 179, p. 40. 

punishmrat for ui^g — ^knowing it to be false or fabricated g, iqq p, 153 , 
causing disappearance or production of — to screen offender 'g, gpi ‘ p.ioo. 
destroying document to prevent its being used as — , s. 204, p. lej. ’ 
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Exceptions— 

geopral — , Chap. IV, p. 48. 

Explanations — , 

general — , Chap. II, p. l.S. 

Exposure — 

and abandonment of child under 12 years of age, s. 817, p. 255. 

Extortion, SS. 883, 888, p. 278. 

causing hurt or grievous hurt for purposes of — , ss. 827, 329, 830, 337, pp. 261, 
202, 265. 

wrongful eonflnenient for purposes of — , s. 847, p. 270. 
by putting a person in fear of injury to commit — , s. 885, p. 809. 
putting or attempting to put a person in fear of death or grievous hurt to 
, commit — , ss. 886, 887, pp. 809, 810. 

• punishment for attempt to commit— by putting person in fear of accusation 

of an offence, s. 389, p. 810. 
when it amounts to robbery, s. 300, p. 810. 

Extra-territorial furlsdlctlon, p. 7. 

Fabricating false evidence, s. 102 , p. 152. 

False charge—' 

with intent to injure, &. 211 , p. 166. . 

False claim — 

, dishonestly making a— in Court, s. 200, p. 165. 

• using as true — , ss. 109, 200, p. 159. 

False evidence — 

giving and fabiicatiiig — ; definition of— , ss. 191, 102 pp. Ii52, 155 
, and using — , ss. 10.1, 106, pp. 155, 158. 

False Information — 

furnishing — to public servant, by person legally bound, ss. 177, 181, pp. 139, 

140. 

with intent to c.ausc injuiy to another per- 
son, s. 182, p. 141. 
to screen offender, s. 201, p. 160. 
respecting offences committed, s. 203, p. 162. 

Fklse personation — 

of soldier, by wearing garb, etc., s. 140. p. 108. 
for purposes of suit or prosecution, s. 205, p. 163. 
of juror or assessor, s. 229, p. 186. 

False reports— 

circulating — to cause mutiny or disturbance, s. 305, p. 425. 

False statements — 

in connection with an election, s. 171G, p. 184. 

Falsification — 

of accounts by clerk, oITioer or servant, s. 477A, p. 384. 
trade and property marks, ss. 478, 480, 481, 487, pp. 385, 386, 390. 

Fictitious stamps — 

punishment for using or making— etc., ss. 262, 268, 268 A — , pp. 197, 198. 

Fine — 

one of the punishments under Penal Code, s. 58, p. 82. 
rale as to amount of — ^when limit not expressed by law, s. 63, p. 37. 
sentence of imprisonment for non-payment of — , s. 64, p. 88. 
limit of imprisonment for non-payment of — when both imprisonment and fine 
awardable, s. 65, p. 88. 

description of imprisonment for non-payment, s. 66, p.'SS. 

imprisrament for non-payment of — when offence punishable nith fine only. 
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Fine — (Contfttded). 

imprisonment for non-payment of — terminates on payment of — or proportional 
jjbrt of, ss. 88, 69, p. 39. 

period allowed for levy of — , a. 70, p. SO. -> 

death of offender does not discharge property tram liability for — , s. 70, p. 39. 
Fire — 

negligent or rash act, or omission to take proper precaution with — , s. 2S5, 

p. 211. 

causing hurt or grievous hurt, by — or heated substance, ss. 324, 320, pp. 200, 201. 
mischief by means of — , ss. 43.5, 430, 438, p. 353. 

Force — 

acts done under compulsion when no offom-e, ss. 04, 349, pp. 67, 271 . 

Foreigner, liability of, in British India, p. 10* 

Forfeiture — 

of property, one of the punishments under Penal CVxle, s. Mi,fi/thlif, p. ;I2. 

for waging war against Government, ss. 121 , 122, pp. 9.5, <)•). 
used in, or acquired by, committing depredation on Power 1,1 
alliance with Government, ss. 125, 127, p. 104. 
fraudulently removing, etc., property to avoid — , s. 200, p. 164^ 

receiving or claiming property to avoid — , s. 207 .’p. 104. 
public servant disobeying law, to scropn property from ~, s. 217, p. 177. 

framing incorrect record, etc., to screen property from — , s. 218, 
p. 178. 

Forged document, s. 470, p. 379. « 

using or possessing a — , ss. 471 , 474, pp. 379, 382. 

counterfeiting device or mark to give appearance of aulhcntv'ily to a — . ss. 475, 
470, pp. 382, 383. 

Forgery, ss. 463, 405, pp, 300, 309. 
of record of Court, s. 400, p. 377. 

valuable security, will, etc., a. 407, p. 378. 
for the purpose of cheating or harming reputation, ss. <108, 409. p. :t7H 
making or jmssessing counterfeit seal, etc., with intent to conmiit — , ss, 472," 
473, p. 382. 

Fraudulent — 

removal, etc., of property to prevent seizure, s. 200, p. 104. 
claim to property to prevent seizure, s. 207, p. 16 4. 
suffering decree for sum not due, s. si08, p. 165. 
claim in a Court of Justice, s. 209, p. 105. 
obtaining dociec for sum not due, s. 210, p. 105. 

canecllation, etc., of will, authority to adopt, or valuable se<-iijity, s. 477, 
p. 383. 

Fraudulent deeds and dispositions of property — 

to defraud creditors or deceive purchasers, ss. 421 , 424, pp. 345, ;!47. 

Fraudulently, s. 25, p. 19. 

Gaining wrongfully, s. 23, p. 18. 

Gender, s. 8, p. 14. 

Gesture — 

making a — to wound religious feelings of anotber, s. 298, p. 222. 
when it amounts to an assault, s. 351, p. 273. 

Gift— 

punishment for taking — or offering, etc., to screen offender, ss. 213, 214, dd 172 
173. ’ 

help to recover stolen propeity, 
etc., s. 215, p. 174, 


> r. C.— 84 
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Good faith, s. 52, p. 81. , 

acts done in — under orders of Court of .Tustice excused, s. 78, p. 50. 
harm done in — ^without criminal intent excused, s. 79, p. 50. f 

act done in — ^for benefit df person without consent excused, s. 02, p. 06. 
communication made in — no olTcncc, f] 93, p. 67. 

Government, ss, 17, 263A (1), pp. 15, 108. 

offence against — conspimey to overawe — , s. 121A, p. 97. 
ovcruwring or abetment thereof, or attempt ot overawe — , s. 124, p. 09. 
exciting disaffection against — , s. 124A, p. 99. 

Government stamp — 

euunlerfeiting a — , ss. 255, 203A', pp. 105, 108. 

Gratification, s, 101, p. 124. 

public servant im]tropctiy takings — , s. 101, p. 124. 

accepting—, etc., for eorni]>tly inlluencing a public servant, s. 102, p. 127. 

using personal influence with public servant, 
8. 103, p. 127. 

iiKbtiuent by a public servant of the taking and giving of illegal — , s. 164, 

p. 128. 

imblic scrv,unt talcing — , etc., without adequate consideration for it, s. 105, 

p. 128. 

accepting — , etc., to screen offender ^r abandon prosecution, s. 213, p. 172. 

giving , etc., in consideration of screening offender, etc., s. 214, p. 173. 

taking — , etc., to help in recovery of stolen property, s. 215, p. 174. 

Grievous hurt s. 320, p. 258. 

act done by conscul not intended or known to lie likely to cause death or — 
does not Ronstitute un offence, s. 87, p. 02. 
volimtiu'ily cuusing —what is — , s. 322, p. 200. 
caiisidg — voluntarily by weapons, s. 820, p. 201 . 

to extort property, s. 320, p. 262. 

confession, s. 331, p. 26,3. 
deter public servant from his duty, s. 388, p. 264. 
on provocation, s. ,‘135, p. 205. 
by act endangering life or personal safety, s. 338, p. 200. 
kidnapping or abducting in order to subject person to, s. 307, p. 287. 
puttinj^ficrson in fear of — for purposes of extortion, ss. 386, 887, pp. 800, 310. 
wliile iwmmitting dacoity or robbery, s. 397, p. 315, 

e.iusing— while eomuiiUmg house-tres))ass or house-breaking, ss. 459, 460, 
p. 305. 

Harbouring — 

prisoner of State or war who has escaped, s. J :k), p. 1 05. 
persons hired for un uiiUiw ful assembly, s. 157, [j. 122. 
offender; penalty for— , s. 212, p. 171. 

husband or wife not punishable for — , s. 212, Exception, p. 172. 
jieiialty for —who has escaped from custody or whose apprehension 
lias been ordered, s, 216, p. 170. 
no offence, if offender is husband or wife of harbourer, s. 210, 

Exception, p. 177. 

loblicrs or ibicoits ; penalty for — s. 210A, p. 177. 

liusband or wife not punishable for — , s. 210A, Exception, p. 177. 

Ilunn — 

act likely to cause — , s. 81, p. 54. 
causing slight — no offence, s. 05, p. 69. 

House- breaklnft, s. 445, p. 300. 

by night; definition ot — . s. -MO, p. 361. 

liability of ail persons engaged in house-breaking by night where death or 
grievous hurt is caused, s. 460, p. 365. 

HouA^-trespass, s. 412, p. 358. 
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Hurt, s. 31i^ p. 257. 

causing — ^by dangerous weapons, s. 324, p. 260, 

\ to extort propert 3 ’, s. 827, p. 261. 

by means of poison to commit an offenrcy s. 828, p. 261. 
to extort confession, s. 330(P. 262. 
to deter public servant from his duty. s. 332, p. 263. 
on provocation, s. 334, p. 204. 

by an act endangering life or |>crsotiitl safety, s. .‘137, p. 265. 
in committing robbery, s. 394. p. 314. 
mischief committed after prcpatiition foi c.aiisin«,— 1 «), p. 3.>4, 

Illegal, s. 43, p. 29. , 

Illegal commitments — 

foi trial or confinement, s. 220, p. 179. 

Illegal gratification — 

penalty for taking — ^by or to influence public scrsnnt, ss. 101-164, pp. 124-128. 

to screen offemlir or to receive stolen property, ss. 213-21.5, 
pp. 172-174. 

Illegal omissions — 

^words referring to acts include — , s. 32, p. 23. 

Illicit Intercourse — 

abducting woman in order to force hei to — , s. 366, p. 284. 
procuring a minor girl for — , s. 866A, p. 286. 
importing a girl from foreign country for — , s. 30611, p. 287. 
enticing married woman for tlic puri>osc of — , s. 498, p. 401. 

Importation — 

of girl from foreign country, s. 300B, p. 287. 

1 mprisonment — 

one of the punihliiiicnts under Penal Code. s. 5S,fowrl/ili/, p. 32. 
is rigorous or simple, s. 53, p. 32. 

rigorous — applied to prisoner under sentence of transportatiffo, s. 58, j). !>6. 
may be commuted into transportation, s. 59, p. 30. 
sentence of — may be wholly or partly rigorous or simple, s. 00, p. 37. 
power of Court to impose — for non-payment ot fine, s. 64, p. 37. 
rules regulating amount and nature of — ordinal ily in default of uayment of 
fine, ss. 64, 07, pp. 37, 38. ^ . 

termination of — on payment of fine. ss. 08, 09, p. 39. 
abetment of mutiny punisliable with — , s. 132, p. 106. 

giving, etc., false evidence with intent to procure conviction ofolicnpe punisli- 
able with — , s. 195, p. 1.58. 

Infectious disease — 

negligent or malignant act likely to cause spread of, ss. 269, 270, pp. 203, 204. 
disobeying quarantine rules nuidc and promulgated by Government regarding 
- -. 8. 271, p. 204. 

Injury, .s. 44, p. 30. 

threat of — to public servant, Ss. 189, 190, pp. 1 17. 148. 

threat of—, in order to commit extortion, an oflenec, s. 38.5. p. .309. 

Instigate 

meaning of the word, s. 107, Kxpln. 1. p. 78. 

Insult — 

to public servant in a stage of judicial proceeding, s. 228, p. 185. 

to religion of any person, s. 295. p. 218. 

intended to provoke breach of the peace, s. 504, p. 424. 

the modestjsof a woman, s. 509, p. 427. 

Intention — • 

effect of a criminal — ^wherc act is doncliy several persons, s. 35, p. 26. 
net done bona fide without criminal — , s. Bl^p. 54. 
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Intoxication — 

when act done in a state of— is no offence, s. 85, p. 60. 

presumption of knowledge or intent against a man in a state of-Aproduced 
against bis wilt, etct, s. 86, p. 61. 
person in a state of— cannot “consent," s. 00, p. 64. 
right of private defence against a person in a state of — , s. 98, p. 71. 
causing a person to execute or alter a document while in a state of — is forcerv, 
B. 464, thirdly, p. 867. 
in a publie place, penalty for — , s. 510, p. 427. 

.lolnt acts — 

criminality of — , ss. 34, 35, 87, 3(1, pp. 24, 26, 27, 28. 

Judge. 8. 16, p. 15. 

is a “public servant," s. 21, third, p. 16. 
act of — when no offence, s. 77, p. SO. 

Judicial proceeding — 
explained, s, 102, p. 152. 

pijblic servant corruptly making report, etc., contrary to law in a — , s. 219 
p. 170. 

• 

Juryman — , 

is a “public servant” when assisting a Court or.Tustic‘e, s. fifth, p. 16. 

Justice — • 

offences against public — , ss. 191, 229, pp. 140, 186. 

Kidnapping, ss. 359, .860, pp. 277, 287. 

• from British India, s. 360, p. 278. 

lawful guardianship, s. 361, p. 278. 
in order to murder, s. 30 i, p. 284. 
with patent to coniine a person, s. 365, p. 284. 
a woman to eninpci her luurriage, s. 366, p. 284 
to suhiect a person to grievous iiurt or slavery, s. 367, p. 287. 
followed by« vrongful cunUuement, s. 368, p. 287. 

a chjld under 10 years with intent to steiil from the person, s. 300, p. 287. 
Labour- 

uniawful conipnlsoiy — , s. 374, p, 292. 
land-holder — 

liability of — for his agent or manager, for riot held on his land or for his Ijeneiit, 
ss. 154, 150, pp. 120, 122. 

Lawful guardian — 

defined, s. 301, Explanation, p. 278. 

Legal remuneration, s. lol, p. 124. 

Legally bound to do, s. 43. p. 29. 

Life s. 45, p. 30. 

Local or special law — 

provisions of — not affected by Indian Penal Code, ss. 41, 42, p. 29. 
offences under— gcnei al exception of Penal Code applied to — , s. 40, p. 20. 

provisions of Penal Code as to abetment, applied to — , s. 40. 
p. SO. 

included in “offence” srithin tlic meaning of Penal Cixie, 
s. 40, p. 29. 

Lottery — 

penalty for keeping ofliee or place for the purpose of drawing, or publishing 
proposals for drawing , s. 204A, p, 216. 

Lunatic — . 

offences coiiimitted by — not punisliable, s. 84, p. 58. 

act done to — for beneiit, with consent of guardian, or'n certain eases without 
consent, no offence, ss. 80, p2, pp. 64, 66. 
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Lunatic — (Concluded). 

canntt “ccoisent,” s. 90, p. 64. 

right OT private drfence against acts of — , s. 98, p. V. 

offences committed by — ; abetmen^ of, s. 108, ExpIn. 3, p_ 

taking nr enticing away — tram lawful guardian, s. 361, p. ’ 

causing a — to sign, seal or alter a document, is forgery, s. 4^4 thirdly, p. 367. 

breach of contract to attend on and supply wants of — , «• p_ 394 , ' 

Lurking house-trespass, s. 443, p. 350. 

Lurking house-trespass by night, s. 444, p. 360. 

Magistrate — ' 

When — is a “Judge," s. 19, ill. (b), p. 13. 

— ^not a “Judge.” s. 10 ill. (d', p. 1.3. 

Man, 8 . 10, p. 14. 

Manager — 

liability of — ^for riot on land, ss. 134, 136, pp. 120, 122 . 

Marriage — 

kidnapping or abducting weirnan to compel her to — , s. 366, .,9 

forging register of — , s. 466, p. 377. * 

causing cohabitation by deceitfully indueinga belief of lawtyj_ , ^ 493 , 

performing — again during lifetime of husband or wife, s. 40^, ,, 394 , 

with concealment of first — , s. 405, p. 390. ’ 

ceremony fraudulently gone through without lawful^ . s, 49^{_ p 399 
Married woman — 

kidnapping or abducting — , s. .366, p. 286. 
commitUhg auhllfeiy witii — , a. 4UT. p. 4 l(W; 
enticing or taking away — with criminal intent, s. 408, )>. 40), 

Measurea, offences relating to, ('hap. Xllf. p. 108. 

Mens rea, p. .53. 

Military Court-martial — 

trial before — is a “judicial proceeding.” s. 103, E.-()>In. I, )>. 

Minor — 

selling or buying — for prostitution, ss. 372. 373, i)p. 289, 20() 
procuration of — , s. 366 A, p. 280. 

Mint — 

causing coin issued from— to be of ililfcivnl weight or |•oIl]„„,,j(j,„l n,.,) 

fixed by law, s. 244, p. 193. 
conveying coining tools out of — , s. 243, i>. 193. 

Misappropriation — 

of movable property, s. 403, Exidns. 1 and 2, p. 317. 
property found accidentally, s. 403, Kxpln. 2, p. 317. 
of deceased jierson, s. 404, p. 322. 

Miscarriage, causing of — , ss 312-314, pp. 2.53, 234. 

Mischief, s. 425, p. 347. 

by causing damage to property, s. 427, p. 339. 

killing, iiuiiining, etc., animal, ss. 428, 429, pp. 3.50, 331 

diminishing water-supply, s. 430, p. 351. 

injury to public road, etc. -s. 431, p. 352. 

causing inundation, etc. s. 431, p. 3S2. 

destroying, removing or rendering useless light-house, 

destroyiipg, etc., land-mark, s. 434, p. 352. ‘ ’ c' ' 

using fire or explosive substance, ss. 435, 438, p. 353. 

with intent to destroy a house, s. 430, p. 353. 

or make unsafe a vessel of 25 burden, ss,.437, 
439. pp. 353, 854. 
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Mischief— {Concluded). 

committed after prepaijption for causing death or grievous hurt Sr wrongful 
restraint, s. 440, p. 354. 

breaking open closed receptacle in or&er to commit — , ss. 401, 402, p. 300. 
in regard to will, authority to adopt, or other valuable security, s. 477, p. 383. 
publication or circulation of statement, niniour or report conducing to — , 
s. 505, p. 425. 

Misfortune — 

act done by — when no offence, s. 80, p. 33. 

Mistake — 

of fact; effect of — as justifying act done by person believing himself bound or 
justified by law to do such act, ss. 7(>, 70. pp. 40, 50. ! 

law does not ])revont an act from being an offence, ss. 70. 70, pp. 40. 50. 

Month, k. 40, )i. 30. 

Motlfo or reward for doing, s. 101, p. 124. 

Movable property, s. 22, p. 18. 

Municipal Commissioner — 

is a “public servant.” s. 21, tenth (Ulustratiun), p. 17. 

Murder, ss. .‘KHl, 303, p. 220. 

, attempt to commit — by life-convict, ss. 303, 307, p. 244, 240. 

I kidnapping or abducting in order to — , s. 304, p. 284. 
rliu'oit y accompanied with — . s. 300, p. 314. 

Mutiny — ' 

abetii'cnt of — in Army, Navy or Air Force, ss. 131, 1 32, pp. 103, 100. 

<‘irc(ilating false rei>orl wi(l> intent to excite — in Army, NatT or -Air Force, 
s. 505, p. 425. 

Navigation, ra^i and negligent, s. 280, p. 209. 

Navy—' 

offence rcl.Tting to and committed by a person belonging to — , Chap. VJl, 
p, 105. 

fiegligenoe — 

in driving or riding on public way. s. 270, p. 200. 

omitting to prevent danger from animals, 289, p. 212. 
causing death by, s. 304A, p. 244. 
ilealing with poison, s. 284, p. 211. 

fire. s. 285, p. 211. 

explosive substance, s. 280. p. 211. 

machinery, s. 287, p. 212. 

Nuisance, s. 208, p. 1 99. 

punishment for public — not specially provided for, s. 190, p. 148. 
continuance of — after injunction to discontinue, s. 291 , p. 214. 

Number, s. 9, p. 14. 

Oath, s, 51, p. 31. 

Oath or animation — 

refusal to take — , s. 178. p. 140. 
false statement on — , s. 181, p- 141. 

Obscene acts and songs— . 

doing, binging, reciting or uttering — ; penalty for — , s. 294, p. 215. 

Obscene books, etc. — 

g^e, distribution, importation, printing, public cxliibtion or possession of — , 
} s. 292, 293, pp. 214, 215. 



INDEX. 


£27 


ObstructitJg — 

takiM of property by authority of publio servant, s. 183, p. 143 . 
sole <K property by public servant, s. 184, p. 14^ 
public servant in disoharRe of his duty. s. 180, p. 144. 
penalty for— apprebenaion of oneself, s. 224, p. 181. 

another, s. 225, p. 182. 

a public way or line of navigation, ss. 283, 431, pp. 210, 3 .i 2 , 

Occupier — 

of land not giving p<,liee information of riot. etc., s. 134. p. i2tt. 

for whose benefit a riot is eonunitted; liability of- ^ jj. ij."; p. i 21 . 
agents of — when liable, s. 15(1, p. 122. * ’ ’ 


Offance, ss. 40, 177, Kxpln. 203, 212, 21C, pp. 21), I M), 1(52. 171, 170 . 
committed out of llritish India, s. 5), p. 5. 
by servant of Queen within allied States, s. 4, x>. 3. 
co-operation in eoiiiinitting — i-s an 37, p. 27. 

limit of punishment of — made of several parts, s. 71, ji. 4j). 

jiunishment of jierson found guilty of one ot several , s. 72, j,_ 45 , 

Officer, s. 131, Kxjdanation, ]). 103. 

Omission, s. .Ifi, p. 24. 

illegal — when included in the word ‘iaet,’’ s. 32. ]>. 2:>. 
effect paused j(artly b> - and jiartly by aet. s. 3(5, p. 27. 

to produce doounipiit or give information when bound to do so ss 175 17(5 

p. 138. ’ ■ ’ ■ ’ 

assist public servant, s. 187, p. 14(5. ■ 

apprehend on the part of a {mblic servant, ss. 321, 232. 325/x, pp. ifn^ Kjjj. 

Panebayat— * 

int'jiiber of a -, is a iniblic servant, s. 21, p. 1(5. 

Penal servitude — 

one of the jmnishiiients under Peii.d t'side, s. .IS. ihirdly, )>. 3;j.» 
oommutution of sentenee of —without consent of eon\ iet , s. p. 
awarded in the c.iso of Guropeans and Americans in ''nh‘tiiuii,)n *for trans-^ 
portiition, s. 30, p. 33. 


Person, s. 11, i>. 14. 

Personation — 

of a soldier, s. 140, )i. 108. 

any public servant, ss. 170. 171, pp. 130, 131. 
at an election, s, 1711), p. 134. 
punishment, s. 171P, p. 134. 

of another, for purpose of suit or prosecution, s. 203, p. 1(53. 
of a juror or assessor, s. 229, p. 180. 


Piracy, p. 9. 

Place ol worship — 

injuring or defiling — , s. 295, p. 218. 

Poison — 

rashness or negligence concerning — or omission to take pt-oner order with 

s. 284, p. 211. * ’ 

administration of — with intent to cause hurt or grievous h,,rt ku ‘124 ‘ 12(1 
328, pp. 260, 261. 

Previous conviction — 

enchancement of punishment on proof of— for certain offeticcs relating to coin 
or projierty, s. 75, p. 46. ' ” 

private defence- 

act done in excrciSe of the right of — no offence, s. 96, p. 09. 
of property and person, right of — , ss. 96, 106, pp. 69, 77. 
when right of — exists, ss. 97-09, pp. 69-72. 
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Private defence — (Concluded). 

of properly against art of public servant, s. 09, p. 72. 
of the body; when right of — extenda to causing death, s. 100, p. 74. 
harm other than death, a. 101, p. 75. 
how long the right of — ci&itinues, s. 102, p. 75. 
of properly, when right of — extends to causing death, s. 108, p. 82. 

less harm, s. 104, p. 76. 
how long the right of — continues, s. 105. p. 76. 
extends to injuries to innocent person, in the exercise of the right of — , s. 100, 
p. 77. 

when death caused in the exercise of the right of — does not amount to murder, 
s. 300, Kxception 2, pp. 220, 236. 

Process — 

• absconding to avoid, or preventing service or publication of — or non-attendance 

in obedience to — , ss. 172, 174, pp. 136, 187. 

Procuration— 

of Alinor girl, s. 3G6A, p. 280. 

Prflperty — 

private dcfchec of — See Private Defence. 

resisting seizure and obstructing sale of, or illegally bidding for, in contempt 
of lawful authority, ss. 183, 185, |>|>. 143, 144. 

Property mark, s. 479, p. 380. 

•using false — , s.s. 481, 482, pp. 387. 388. 

•I'ountcri'citing or making or possessing instruments fpr counterfeiting — . ss. 483- 
485, pp. 388, 380. 

selling goods ntarked with false — , s. 486, p. 389. 

makingr or using false — on a receptacle containing gWHls, etc., s. 487. p. fiOO. 
tampering with — with intent to injure, s. 489, p. 390. 

Prostitution— , 

selling or buying minor foi purpose of—, ss. 372, 373, pp. 289, 290. 
m. Provocation — 

wani only giving — with intent to cause riot. s. 1.5.3, p. 118. 

when -jeduees murder to culpable homicide, s. 300, hixceplion, 1, pp. 229, 230. 

• causing hurt or grievous hurt on grave and sudden — , ss. 3.34, .3.35, pp. 264, 265. 
ussaiiltidg or using iTiminul force otherwise than on grave — , ss. 352, ,3.55, 

pp. 275, 277. 

Public, s. 12, p. 14. 

Public justice — 

offences against- , I’li. XI, p. 148. 

Public nuisance, ss. 268-291, ]>p. 199-215. 

Public servant— 

who are included in the term — , s. 21, p. 16. 
defence again.st acts of — , s. 99, p. 72. 
abetting an offence, s. 110, p. JM». 

concealing design to coiiunit offences which it is his duty to prevent, s. 1 19, 
p. 92. 

volmiturily and negligently allowing prisoner of State or war to csoaiie, ss. 128 , 
129, pp. 104, 105. 

a.ssault, etc., on — while suppressing a riot, etc., s, 152, p. 118. 

improperly taking gratification, etc., s. 161, p. 124. 

abetting the taking of briljc or gratification, ss. 162, 104, pp. 127, 128. 

olitaining valuable thing for inadequate consideration, s. 165, p..l28. 

disobeying direction of law, s. 166 , p. 120 . 

framing iiicorreet document, s. 167, p, 180. 

unlawfully engaging in trade, s. 168, p; 180. 

liJksomiting a- , ss. 170, 171, pp*. 130, 181. 
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Public servant — (Concluded). 

contil||npt8 of the lawftil authority ot — , Chap. X, p. 185. 
absctmding to avoid service of summons, etc., is!>iied by — , ?• if®, p. 130. 
preventing service of summons, ete„ proceeding from — , s. 173, p. 136. 
non-attendance in obedience to order from — or departure without leave or — 
8. 174, p. 187. 

omission to produce or deliver up document to — s. 175, p. 138. 
give notice or information to — . s. 176, p. 138. 

of an offence <*ommiHed, ss. 170, 203, pp. 1.*18, 102. 
furnisliing false information to — , s. 177, p. 131). 

respcdting ati offence (■oiiunittcd, ss. 177, 
202, pp. 130. 162. 

refusing to be sworn by — . s. 178, p. 140. 

answer question of — , g. 179, p. 140. 
sign a statement before — , s. 180, p. 140. 
making false statement on oath l)cf<-.e — , s. 181,p. 141. 

giving false information to make — use his pow<‘r 1o ilic injuiy ol another, 
s. 182. p. 141. 

resisting the taking of property by lawful authority of — , s. 183, p. 143. 
obstructing sale of property by lawful authority of — , s. 184, P- 
illegal purchase of, or bid for, property offered for sale by— > 185. p. 144 . 

obstructing, — iti discdiatge of duty and omitting to iissi.st, — ss. 180, 187, pp. ) ! l, 
146, disolmdienee to orders of — duly promulgated, s. 188, i>- 1 M». 
threat of injury to — , s. 189, p. 147. 

to induce any person to restrain or desist Iroin ojiplym*; u. 
— for protection , s. 190, p. 148. 

disobeying directions of law in order to screen offender, s. ‘<17. )).^ 177. 

Sram^ incorrect record or writing in order to screen oSiemw") > V- 

makiing order, etc., contrary to law, s. 210, p. 170. ‘ 

keeing person in contlnement contrary to law, s. 220, p. 1 70. ^ ^ ^ 1 o i uii 

omitting to apprehend, etc., person accused or sentenced, ss.22 J> 3®“- PP- 1 ' '), 1 8«. 
negligently suffering escape of person from conlinemcnt, s. 22 'j, P- 181. 
omission to apprehend or sufferance of escape on part of — . 225A, p. i8-t. 

insulting or interrupting a — during a judicial proceeding, s. 2‘48, p. 18.»- 
committing culpable homicide by exewseding his powers, is Pot guilty u* murder 
if acting bona fide, s. 360, p. 278. . 

hurt to — to deter him from doing his duty, cau-sing hint or pyicvous liuil, 
s. 332, 333, pp. 263, 264. 
using criminal force towards — , s. 353, p. 275. 
criminal breach of trust by — , s. 409, p. 330. 

destroying, etc., land-mark fixed by authority of — , s. t;i4, J*. y-*®- 
counterfeiting a property mark used by — , s. 484, p. 3S8. 
making false marks upon goods to deceive. 4S7, p. 390. 
use of a false mark to deceive, s. 488, p. :st)<>. 

Vublic spring, fouling w'alcr of, s. '277, p. 207. 

Public tranquillity, Chap. VIII, p. 108. 

Punishments, various kinds of, s. 53, p. 32. 
when enchanced, s. 75, p. 46. 

Quarantine — 

disobcdicncM! to rules of—, s. 271, p. 204. 

Queen s. 13, p. 13. 

Rape, ss. 375, 876, p. 203. 

Rash and negligent act — 

in driving or ridiilg, s. 279, p. 207. 
in navigation of vessel s. 280, p. 207. 
on public way, $. 283, p. 210. 
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Rash and negligent act — (Cotirhidfd). 
in dealin:; with poison, h. 284, p. 2ll. 

fire, 8. 28% p. 211. 

explosive flubstance, s. 286, p. 211. 

machinery, s. 287, p. 2ra. 

with respeel to pulling down or repairing building s. 288, p. 212. 
animal s. 280, p. 212. 

eauaing death by — , s. 304A, p. 244. ‘ 

endangering life or personal safety of others, s. !J66, p. 284. 

Reason to believe, s. 26, p. 21. 

Receiving stolen property — 

how punishable, a. 411, p. :t.‘12. 

,in the commission of a dneoity, s. 412, p. its.!. 

• habitually — or dealing with stolen property, s. 413, p. 33.'>. 

Religion— 

olTencea relating to — , Chai). XV, p. 218. 
injtlring or defiling place of worship, s. 295, p. 21 8. 

• outraging the feelings of— of any class, s. 295A . p. 210. 
disturbing rqligious assembly, s. 206. p. 220. 
trespassing on hiirial-iilaces, s. 207, |>. 221 . 

tittering words to wound religious feelings, s. 208, p. 222. 

Rescue 

prisoner of State or w.ir s. 130, p. 101. 

• iny person from lawful eutsody, s. 22.";, p. 182. 

Resisting — 

apprehension ot oneself, s. 221, p. 181. 

« imotber, s. 225, p. 182. 

lawful apprehension, s. 22511, p. 181. 

Return— , 

unlawful —from transportation, s. 226, p. 18.". 

•Riding—* 

rash or negligent — on public way, s. 270, p. 207. 

RloUng, a. f46, p. 114. 

liability bf person for whose benefit or on whose land — is eommilted, ss. l.jl-l 56 
pp. 120-122. 

penalty for harbouring or hiring or lieing hired as rioters, s. 1.58, p. 122. 
punishment for causing a riot by disobevinw order of a public servant s. IKK 
p. 146. 

Robbery, s. 300, p. 310. 

Sailor, s. 131, Explanation, p. 105, 

abetment of assault by — on superior oHicer, .ss, 131. 131, pp. 105, 100. 
desertion of, and insubordination by — , ss. 135, 130, 138, ]ip. 100, lOT. 

Sea-mark — 

exhibiting false — , s. 281, p. 209. 

mischief by destroying, moving or rendering, less useful a— , s. 1413, p. 352. 
Section, s. 50, p. 30. 

Sedition — 

words or acts intended to cause, s. 124A, p. 99. 

Seduction — 

kidnapping or abducting woman with a view to — , s. 366, ji. 281. 

Sentence — 

coKinvjtation of, ss. 54, 55, p. 351 



Servant — 

property in possession of — is in possession of master, s. rt7, p- 27. 
theft by — of master’s property, s. 881, p. 306. • 
eriminal breach of trust by, s. 4M, p. 888. 
falsification of accounts by, s. 477 a, p. 384. 

Servant of the Queen, s. 14, ]>. 15. 

Several offences — 

limit of punishment of — , s. 71, p. 40. 

rash navicration of — and conveying phssengers for hire ovcrloa<lc<l oi 
dangerous — , ss. 280, 282, p. 200. 

Slavery — 

kidnapping or airducting in order to subject to — , s. 367, p. 887. 
dealing with persons as slaves, s. 870, p. 288. 
habitually dealing in slaves s. 311, p. 280. 

Soldier — s. 131, Explanation, p. lOir. 

abetment of assault by — on superior officer, s.s. IS.*!, l.l-l, p- 106. 
desertion of, and insubordination by — , ss. 13.'> 136. pp. I00i 107. 
false personation of — , s. 140, p, 1,08. 

Solitary confinement — * 

rules regarding sentence of — , and execution of such sentence, ss. 78, I, 
]). 4(>. 

.Special law, s. 41, p. 20. 

is not aiTcctcd by I’enal ('ode s. 5, p. 12. 

State offences — 

'wVwA, wmVteAxf— — , CV.'s,y . 1 , v 

circulating false report with intent to cause — , s. 5().'5, p. 42’'' 

Stolen property — s. 413, p. 332. . » . . • 

oHering or taking gift to help in restoration of — witliout using lueilns to liriq^^ 
offender to justice, b.s. 214, 215, pp. 17;l, 174. 
dishonestly receiving, habitually dealing in, and assisting ib conec.ilmcnt ol 
S.S. 411 , 414, pp. 332, 335. 

Suicide — 

abctiuent of — , ss. 305, 300, p. 248. 
attempting to eomniit — , s. 300, p. 252. 

Summons — 

absconding to avoid service of — , s. 172, p. 1,86. 
preventing se'^vice of — , s. 173, p. 136. 
disobedience to — , s. 174, p. 137. 

Theft, ss. 378, 380, pp. 2U5, 300. 

assault or criminal force in attempt to commit — from persoP, 055. p. 277. 
Threats — 

acts done under — when no offence, s. 04, p. 07. 

of injury to public servant oi to induce person to refrati' from applying to 
public servants, s. 180, p. 147. 

of grievous hurt or death or of accusation of an offence made to commit 
extortion, ss. 385, 387, 380, pp. 300, 310. 
of Divine displeasure; inducing a person to do or omit to do anything by — 
s. 508, p. 426. 

Thug, SB. 310, 311, p. 253. 

Trade-mark, s. 47^, p. 885. 

using fUse — , s. 480, p. 386. 
punishment, s. 482, p. 388. 



Trade-mark — (Concluded). 

counterfeiting — used by another, s. 488, p. 388. 

public servant, s. 484, p. 888. 

making or possessing instrument to counterfeit—, s. 485, p. 380. 
selling goods with counterfeit — , s. 486, p. 389. 

Transportation — 

one of the punishments under the Penal Code, s. 53, secondly, p. 32. 
for life may be commuted, s. 55, p. 35. 

European or American to be sentenced to penal servitude instead of — , s. .56, 
p. 35. 

calculation of fractions of — , s. 57, p. 36. 

treatment of offenders sentenced to — until transported, s. 50, p. 36. 
may be awarded instead of imprisonment, s. 50, p. 86. 

, ) or life; abetment of mutiny punishable with — , s. 132, p. 106. 
giving etc., false evidence with intent to procure conviction of offence punish- 
able with — , 8. 105, p. 158. 

per^n counterfeiting Queen’s coin punishable with — s. 232, p. 180. 
murder punishabie with — , s. 302, p. 244. 

^lulpable homicide not amouting to murder punishable with — , s. 304, p. 24t. 
house-trespa4b in order to commit offence punishable with — s, 450, p. 362. 
unlawful return from — ; punishment for, s. 226, p. 185. 

Treating — 

meaning of, s. 171E, p. 134. 

Undtfe lirfluence — 

lit an election, s. 171C, p. l.l!!. 
punishment for^iS. 17ir, p. 134. 

Unlawful assembly, s. 141, p. 108. 

member of — ; wlio is u — s. 142, p. 109. 
punishment for Iieing a — , ss. 143, 145, pp. 100, 112. 
punislimcnt fof rioting and — , ss. 147, 148, pp. 113, 115. 
ever}' ^nember of— guiJty of offence committed in prosecution of common 
object, s. 140, p. 115. 

hiring, etc., persons to join in — , s. ISO, p. 117. 

assaulting a public olHccr when suppressing an — s. 152, p. 118. 

•owner 6r occupier or agent of land bound to give police notice of un — s. 151, 
p. 12h. 

arbouring persons hired for — , s. 157, p. 122. 
being Iiired to take part in — s. 158, p. 122. 
wlien it becomes an affray, ss. 150, IW, p. 123. 

Unnatural offences, a. 377, p. 294. 

Valuable security, s. 30, p. 23. 

endorsement on a bill of exciiange is a — , s. 30, ill., p. 23. 
voluntarily causing hurt orgrievous hurt to extort — or compel its restoration, 
ss. 327, 320, 381, pp. 261, 262, 263. 

wrongful confinement to extort — or coiiij el its restoration, ss. 347, 3 18, pp. 270, 
271. 

procuring tile making, etc., of — ^by cheating, s. 320, p. 258. 
forging a—, s. 407, p. 378. 
destroying, etc., a — , s. 477, p. 383. 

Vessel, s. 48, p. 30. 

rash or negligent navigation of — , s. 280, p. 200. 
conveying persons for hire in overloaded or unsafe — , s. 282, p, 209. 
destroying or attempting to destroy by fire or explosive substance any, ss. 437, 
430, pp. 353, 354. * 

Waging war — * 

against the Queen, and attempt, abetment, preparation for or concealment of 
Vflgn of, ss. 121, 123, pp. 95,^9. 



coiwiracies for, s. 121A, p. 07. 
prelbration for, s. 122, p. 09. 
concealment of design of — a. 123, p. 99. 

against Asiatic Powers in alliance, ^tc., witli the i^ucen, s. 125, p. 103. 
receiving property token in such — , s. 127, p. 104. 

Weights and measures — 

f^se and fraudulent use of — , ss. 264, 265, pp. 108, 199. 
making or selling false — , s. 267, p. 100. 

Will— 

denotes any testamentary doeument, s. 81, p. 23. 
forgery of — , s. 467, p. 378. 

fraudulent cancellation or destruction of — , s. 477, p. 383. 

Witnesses — 

reflisal of — ^to bind themselves by oath or aflirmation, s. 178, p- 1-40. 
answer on examination, s. 170, p. 140. 
sign record of ex.'im'nation s. 180, p. 140. 

Woman, s. 10, p. 14. 

causing miscarriage of — ^with or without consent, ss. 312, 31‘h pp. 253, 254. 

death of —by act intended to cause miscarriage, s. 314, p. 254. 
assaulting or using criminal force to — with intent lo outrage her modesty, 
8. 354, p. 276. 

kidnapping or abducting — to compel marriage or her being seduced, s., 366, 
p. 284. - . 

enticing or taking away or detaining with criminul intent a niatried womai>, 
s. 498, p. 401. , 

word or gesture or aet intended to insult modesty of — , s. 509, p. 427. 

Wrongful confinement, ss. 310, 342, pp. 268, 270. 
for three or more days, s. SIS, p. 270. 
for ten or moi-e days, s. 341, p. 270. 

ol person for whose liberation writ has l>een issued, s. 315. j). 270. 
m secret, s. 310, p. 271. 

to extort property or constr.iin to illegal act s. 347, p. 270. 

<'onfcssion or compel restoration of property, s. 348, p. 2^1. 
as.sault or eriiiiinal force ill atti'inpt to commit — , s. 357, p. 277. * • 

ol person kidnapped or abducted, s. 308, p. 287. * 

Wrongful gain, s. 23, p. 18. 

Wrongful loss, s. 23, p. 18. 

Wrongful restraint, ss. 3.')9, 341, pp. 206, 270. 

when — amounts to wrongful conlinenient, s. 310, p. 208. 

mischief coniiiiilted alter preparation made for causing — , s. 140, p. 351,. 

Year, s. 49, p. 30. 





